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DETERMINED  IN  THE 


SUPREME    COURT 

OF 

THE  STATE  OF  IOWA: 

DES  MOINES,  DECEMBER  TERM,  A.  D.  1876. 

IN  THE  THIRTY-FIRST  YEAR  OF  THE  STATE. 


Hon.  WILLIAM  H.  SEEVERS,  CHIEF  JUSTICE. 
"      JAMES  G.  DAY, 
"      JAMES  H.  ROTHROCK, 
•'      JOSEPH  M.  BECK. 
"      AUSTIN  ADAMS. 


•  Judges. 


The  State  v.  BL^yden. 

1.  Criminal  Law:  practice:  continuance.  The  defendant  is  not 
entitled  to  a  continuance  for  the  reason  that  a  witness  examined  before 
the  grand  juiy,  and  subpoenaed  by  the  State,  is  not  in  attendance  at  the 
trial. 

evidence:   IMPEACHMENT.     The  minutes  of  evidence  given 


before  the  grand  jury,  or  of  that  submitted  upon  preliminary  examina- 
tion, are  not  admissible  upon  the  trial  for  the  purpose  of  impeaching  a 
witness. 

indictment:   two  offenses.    An  indictment  charging  the 


defendant  with  feloniously  and  burglariously  breaking  and  enteiiiig  a 
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Btore  with  intent  to  commit  larceny,  and  with  stealing^  and  carrying 
away  certain  articles  therein  contained,  was  held  not  liable  to  the 
objection  that  it  charged  two  distinct  offenses. 

4.  : :  .    At  common  law  indictments  for  burglary  and 

larceny  in  this  form  have  been  held  not  to  be  bad  for  duplicity. 

5.  :  ACCOMPLICE.    The  feet  that  one  has  receired  stolen  property, 

knowing  the  same  to  have  been  feloniously  obtained,  does  not  consti- 
tute him  an  accomplice  in  the  burglary  by  which  possession  of  the  goods 
was  acquired. 

6. :  REASONABLE  DOUBT.    Where  the  evidence  is  circumstantial,  the 

jury  need  not  be  satisfied  beyond  a  reasonable  doubt  of  every  link  in 
the  chain  of  circumstances  necessary  to  establish  defendant's  guilt;  it 
is  a  reasonable  doubt  of  guilt  arising  from  a  consideration  of  all  the 
evidence  in  the  case  which  entitles  the  defendant  to  an  acquittal. 

7.  :  EXTENT  OP  PUNISHMENT.    The  crimc  of  which  defendant  was 

convicted  was  the  breaking  and  entering  of  a  store,  and  stealing  there- 
from articles  of  the  value  of  f  70;  the  defendant  was  a  young  man,  and 
the  circumstances  of  his  offense  and  his  subsequent  conduct  did  not  indi- 
cate him  to  be  a  hardened  criminal:  Heldy  that  his  term  of  punishment 
should  be  reduced  from  eight  to  three  years. 

Appeal  from  Clayton  District  Cov/rt. 

Thursday,  December  7. 

The  charging  part  of  the  indictment  against  defendant  is  in 
these  words:  "The  said  James  Ilstyden,  on  or  about  the  10th 
day  of  March,  1875,  at  or  about  the  hour  of  one  o'clock  in  the 
night  of  the  same  day,  with  force  and  arms  in  the  county 
aforesaid,  one  store  building  of  Beckman  Bros,  there  situated, 
wherein  valuable  merchandise  was  kept  for  sale  and  store,  viz: 
pocket  knives,  razors  and  revolvers,  of  the  value  of  $100,  felon- 
iously and  burglariously  did  break  and  enter  into,  with 
felonious-  intent,  the  goods  and  chattels  of  the  said  Beckman 
Bros.,  in  the  said  store  then  and  tliere  being  found,  then  and 
there  feloniously  and  burglariously  to  steal,  take,  and  carry 
away,  and  seven  dozen  of  pocket  knives^  three  razors  and  two 
revolvers  of  the  goods  and  chattels  of  the  said  Beckman  Bros,^ 
and  of  the  value  of  seventy  dollars^  in  the  said  store  huildm^^ 
amd  then  and  there  feloniously^  and  hurglariously  did  steals 
take  and  carry  away^  contrary  to  the  form  of  the  statute  in 
fuch  case  made  and  provided." 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  13 

The  State  v.  Hayden. 

There  was  trial  by  jury,  a  verdict  of  guilty  and  judgment 
thereon,  and  defendant  appealed. 

Ja/mes  0,  Crosby^  for  appellant. 

Jf.  E,  CvMSj  Attorney  General^  for  the  State. 

EoTHKOCK,  J. — I.  After  the  jury  was  impaneled,  the 
defendant  moved  for  a  continuance  upon  an  aflBdavit  setting 
1.  cRUfTNAL   forth  that  one  Nathan  Ross  was  a  material  witness 

law*  Dractice*  

continuance.'  for  him,  that  said  Koss  was  used  as  a  witness  for 
the  State  in  the  preliminary  examination  and  before  the  grand 
jury,  his  name  being  upon  the  indictment;  that  a  subpoena 
was  issued  on  the  part  of  the  State  for  said  Eoss,  and  delivered 
to  the  sheriff  for  service,  that  defendant  supposed  said  Eoss 
was  in  attendance  at  court  until  after  the  jury  was  impaneled, 
when  he  first  learned  that  said  witness  had  not  been  found. 
The  motion  was  overruled  and  defendant  excepted. 

We  think  there  was  no  ferror  in  this  ruling  of  the  court. 
If  the  defendant  desired  the  attendance  of  the  witness,  due 
diligence  would  require  that  he  should  have  had  him  sub- 
poenaed in  his  behalf,  or  at  least  to  have  discovered  that  he 
was  not  in  attendance  at  the  court  until  after  the  jury  was 
impaneled.  The  law  gave  him  every  facility  necessary  to 
secure  the  attendance  of  his  witnesses,  and  he  should  not  have 
relied  on  the  efforts  of  those  representing  the  State  to  aid  him 
in  that  behalf. 

II.  On  cross  examination  of  certain  witnesses  for  the 
State,  their  attention  was  called  to  the  minutes  of  their  testi- 
2. :       mony  taken  on  the  preliminary  examination,  and 

evidence*  Im*  *.  v 

peachmeiit.  before  the  grand  jury,  with  a  view  to  an  impeach- 
ment. At  the  proper  time,  counsel  for  defendant  offered  in 
evidence  the  minutes  of  the  testimony  of  such  witnesses  taken 
before  the  grand  jury  for  the  purpose  of  impeaching  them,  by 
showing  contradictory  statements.  Objection  was  made  to 
the  introduction  of  the  minutes  as  incompetent  and  inadmis- 
sible, which  was  sustained.  In  the  case  of  The  State  v. 
OstrandeVj  18  Iowa,  435,  it  is  held  that  the  minutes  taken 
before  the  grand  jury  are  not  admissible  as  independent 
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eTidence.  The  question  as  to  whether  such  minutes  could  be 
used  as  impeaching  evidence  was  not  presented  in  that  case. 
In  the  case  of  The  State  v.  Hull,  26  Id.,  292,  and  in  The 
State  V,  Collins^  32  Id.,  36,  the  question  as  to  the  admissi- 
bility of  the  testimony  in  the  preliminary  examination  as 
impeaching  evidence  was  expressly  left  undetermined.  There 
is  no  doubt  that  letters  previously  written  by  a  witness, 
depositions  or  aflSdavits  made  by  him,  or  the  like,  may  be 
introduced  as  impeaching  evidence,  after  calling  the  attention 
of  the  witness  to  the  supposed  contradiction,  that  he  may  have 
an  opportunity  to  explain  if  he  so  desires.  Morrison  v. 
Myers  <&  Tti/mer,  11  Iowa,  538;  Sarrmels  v.  Griffith^  13 
Id.,  103;  Stephens  v.  The  PeopU,  19  N.  T.,  649. 

But  the  minutes  of  a  witness'  testimony  before  a  grand  jury, 
and  the  substance  of  his  testimony  taken  before  an  examin- 
ing magistrate,  are  in  no  proper  sense  the  writing  or  the  act 
of  the  witness.  It  is  the  duty  of  the  clerk  of  the  grand 
jury  to  take  and  preserve  the  minutes  of  the  proceedings,  and 
of  the  evidence  given  before  it.  Code,  Sec.  4275.  The  wit- 
ness is  in  no  way  connected  with  the  act  of  taking  these 
minutes  of  his  testimony,  they  are  not  required  to  be  read 
over  to  him,  nor  to  be  signed  by  Jiini.  Unlike  a  deposition  or 
affidavit,  they  do  not  purport  to  give  statements  of  fact  in 
full,  but  are  what  the  law  requires,  mere  "minutes."  They 
are  often  taken  down  by  persons  wholly  inexperienced  in 
reducing  the  language  of  others  to  writing.  A  long  expe- 
rience upon  the  District  Bench  has  enabled  the  writer  hereof 
to  observe  that  the  evidence  taken  before  grand  juries  is  often 
of  the  most  indefinite  and  uncertain  character,  and  if  used  aB 
the  means  of  impeaching  witnesses,  would  lead  to  the  grossest 
injustice  to  witnesses,  and  tend  to  defeat  a  proper  administra- 
tion of  justice. 

What  we  have  said  in  regard  to  the  evidence  taken  before 
the  grand  jury  applies  with  equal  force  to  the  evidence  taken 
in  a  preliminary  examination.  Section  4241  of  the  Code 
requires  the  magistrate  to  write  or  cause  to  be  written  out  the 
substance  of  the  testimony  only.    It  is  not  required  to  be  read 
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over  to  the  witness,  and  is  but  the  act  of  the  magistrate  or  his 
clerk. 

Excluding  the  written  minutes  or  substance  of  the  evidence 
from  being  introduced  does  not  prevent  an  impeachment. 
The  grand  jury  may  be  required  by  the  court  to  disclose 
the  testimony  of  a  witness  examined  before  them,  for  the 
purpose  of  ascertaining  whether  it  is  consistent  with  that 
given  before  the  court.  Code,  Sec.  4285.  An  examining  mag- 
istrate, or  his  clerk,  or  any  person  who  heard  the  testimony, 
may  be  called  for  the  same  purpose.  It  appears  that  in  this 
case  the  evidence  taken  before  the  grand  jury  was  signed  by 
the  witness  who  was  sought  to  be  impeached.  It  does  not, 
however,  appear  that  the  evidence  was  read  over  to  him,  or 
that  he  was  otherwise  made  acquainted  with  its  contents  at 
the  time  of  signature. 

III.  There  was  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  charges  the  defendant  with  the 

3.  :  In-  commission  of  two  offenses.    An  examination  of 

offenses. '  the  indictment  will  show  that  it  contains  aU  the 
necessary  allegations  to  constitute  the  crime  of  breaking  and 
entering  a  store  building  wijth  intent  to  commit  a  public 
offense.  Code,  Sec.  3894.  After  alleging  the  intent  to  steal 
certain  property,  it  is  alleged  that  the  defendant  did  steal, 
take  and  carry  away  certain  goods,  describing  them. 

The  crime  is  designated  in  the  indictment  as  burglary,  and 
not  as  burglary  and  larceny.  Whilst  it  is  true  that  at  common 
law,  and  under  our  Code,  the  felonious  breaking  of  a  store 
house  is  not  technically  burglary,  yet  the  elements  of  the 
crime  charged  are  ihe  same  as  burglary,  with  the  exception 
of  the  character  of  the  building,  and  it  must  be  assumed  that 
the  crime  named  in  the  indictment  had  reference  to  that  of 
breaking  and  entering  the  store. 

It  is  true  that  under  the  Code  the  indictment  must  charge 
but  one  offense,  but  it  may  be  charged  in  different  forms  or 
counts  to  meet  the  testimony.  Sec.  4300.  Taking  this  whole 
indictment  together,  we  do  not  believe  it  charges  two  offenses. 
The  allegation  that  the  defendant  actually  committed  the 
crime  of  stealing  the  goods  must  rather  be  regarded    as 
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Burplusage.  It  was  a  most  important  fact  to  show,  as  bearing 
upon  the  guilty  intent  with  which  the  breaking  and  entering 
was  done,  and  we  regard  it  as  no  more  than  an  allegation  of 
evidence  which  may  properly  be  rejected.  It  will  be  remem- 
bered that  it  was  not  claimed  in  the  court  below  that  the 
defendant  was  charged  with  larceny.  The  instructions  of  the 
coTjrt,  the  verdict  of  the  jury,  and  the  judgment,  show  that  the 
crime  for  which  the  defendant  was  charged  and  tried  was  not 
larceny,  but  the  breaking  and  entering  the  store  with  intent  to 
commit  larceny. 

It  never  was  permissible  at  common  law  to  join  two  oflFenses 
in  one  count  of  an  indictment,  whatever  the  rule  was  as  to 

^ . .  allowing  different  oflFenses  to  be  pleaded  in  separate 

•  counts,  and  yet  it  has  been  held  that  indictments 

for  burglary  substantially  in  the  form  of  that  under  consider- 
ation were  not  bad  for  duplicity. 

Com,  V.  Tuck,  20  Pick.,  356;  State  v.  Brady ^  14  Yermont, 
359;  Joaslyn  v.  Com,,  6  Metcalf,  236.  In  the  last  named 
case  it  is  held  that  if  the  breaking  and  stealing  are  charged 
in  one  count,  only  one  oflfense  is  charged,  and  the  defendant  on 
conviction  can  be  sentenced  to  one  penalty  only. 

IV.  The  principal  witness  upon  the  part  of  the  State  was 
one  Mowry.    He  testified  that  the  defendant  confessed  the 

g  .  ^_  crime  to  him,  and  that  after  such  confession  he 

complice.  received  from  the  defendant  some  of  the  stolen 
property  and  concealed  it.  It  was  urged  that  he  was  an 
accomplice,  and  that  under  section  4559  of  the  Code  the 
defendant  could  not  be  convicted  without  corroborating  evi- 
dence. An  instruction  to  the  jury  to  this  eflfect  was  asked, 
which  was  refused,  and  instructions  were  given  that  if  Mowry 
took  any  part  directly  or  indirectly  in  the  commission  of  the 
burglary,  he  was  what  the  law  calls  an  accomplice;  and  that 
it  was  for  the  jury  to  determine  from  his  admissions  and  aU 
the  evidence  whether  he  was  an  accomplice;  that  the  mere 
fact  that  Mowry  received  the  stolen  property  knowing  the 
same  to  have  been  stolen  did  not  make  him  an  accomplice. 
The  jury  was  further  properly  instructed  as  to  the  necessity  of 
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corroboration,  in  case  it  should  be  found  that  Mowry  was  an 
accomplice. 

We  think  there  was  no  error  in  refusing  the  instruction 
asked,  and  in  giving  those  above  referred  to.  The  thought  of 
the  instruction  given  is,  that  the  guilty  receiving  of  the  goods 
did  not  make  Mowry  an  accomplice.  It  may  be  conceded  that 
the  receiver  of  stolen  goods  is  an  accomplice  in  the  simple 
larceny,  being  an  accessory  after  the  fact,  and  yet  it  by  no 
means  follows  that  he  is  an  accomplice  in  breaking  and  enter- 
ing a  building  with  the  guilty  intent  of  committing  a  larceny. 

V.  The  following  instruction  was  asked  in  defendant's 
behalf,  and  refused : 

««****  ^g  ^i^Q  evidence  in  the  case  is  wholly 
circumstantial,  you  must  be  satisfied  beyond  a  reasonable 

^ .  rejj,n.  doubt  of  each  necessary  link  in  the  chain  of  cir- 

abie  diubt.      cumstances  to  establish  the  defendant's  guilt." 

The  jury  were  instructed  by  the  court  as  follows:  "The 
defendant  is  presumed  to  be  innocent  of  the  crime  charged 
until  proved  guilty  beyond  a  reasonable  doubt;  and  as  the 
evidence  in  tWs  case  is  circumstantial,  it  is  your  duty  to  give 
all  the  circumstances  a  careful  and  conscientious  consideration; 
and  if  upon  such  consideration  the  minds  of  the  jury  are  not 
firmly  and  abidingly  satisfied  of  the  defendant's  guilt,  if  the 
conscientious  judgment  of  the  jurors  wavers  and  oscillates, 
then  the  doubt  of  the  defendant's  guilt  is  reasonable,  and  you 
should  acquit." 

The  instruction  asked  by  defendant  was  properly  refused, 
and  that  given  by  the  court  is  correct.  It  is  not  a  reasonable 
doubt  of  any  one  proposition  of  fact  in  the  case  which  entitles 
to  an  acquittal.  It  is  a  reasonable  doubt  of  guilt  arising  upon 
a  consideration  of  all  the  evidence  in  the  case. 

VI.  It  is  next  urged  that  the  evidence  was  insuflScient  to 
justify  the  verdict.  In  our  opinion  the  verdict  is  fully  sus- 
tained by  the  evidence.  If  the  jury  accepted  the  testimony  of 
Mowry  as  true,  the  defendant  is  unquestionably  guilty.  It  is 
proper  also  to  say  here  that  Mowry  was  in  fact  corroborated 
by  otlier  evidence  as  to  the  defendant's  possession  of  the  stolen 
property.    The  jury  judged  of  the  credibility  of  the  witnesses. 

Vol.  xlv — 2 
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as'  was  their  province,  whether  wisely  or  not  we  are  unable 
to  determine. 

VII.  It  is  next  and  finally  urged  that  the  punishment 
inflicted  upon  the  defendant  is  excessive.  The  sentence  is 
7.  :  ex-  imprisonment  in  the  penitenti£«T  for  eiffht  years. 

tent  of  pun-   ^,  ^   jx^jx-  ira.- 

ishment  Ihe  deiendant  is  a  young  man.  The  cnme  com- 
mitted consisted  in  breaking  a  pane  of  glass  and  lowering  a 
window,  going  into  the  store,  and  taldng  therefrom  pocket 
knives,  razors  and  revolvers,  of  the  aggregate  value  of  $70. 
There  is  nothing  in  the  manner  of  the  crime  itself,  or  in  the 
character  of  the  property  stolen,  or  in  the  conduct  of  the 
defendant  afterward,  indicating  that  he  is  a  hardened  criminal. 
It  is  not  like  the  case  of  a  professional  burglar  or  safe  robber. 
Under  all  the  circumstances,  we  incline  to  think  the  punish- 
ment too  severe,  and  the  judgment  will  be  modified  by  reduc- 
ing the  term  of  imprisonment  to  three  years. 

"With  this  modification,  the  judgment  of  the  court  below 
will  be 

Affirmed. 


Peck  v.  MoKean. 


1.  Evidence:  adhinistbator:  services.  In  an  action  againfit  an 
administrator  to  recover  upon  an  implied  contract  for  services  rendered 
the  deceased,  the  plaintiff  cannot  be  permitted  to  testify  to  the  facts  which 
would  raise  an  imphed  promise. 

2.    :  objection:   grounds   of.    When  objection  is  made  to  the 

admission  of  evidence  the  grounds  of  objection  must  be  stated,  or  the 
ruling  will  not  be  reviewed  on  appeal. 

Appeal  from  the  Lmn  Circuit  Cowrt. 

Thursday,  Decembeb  7. 

Plaintiff  filed  in  the  Circuit  Court  a  claim  against  the 
estate  of  which  defendant  is  executor,  based  upon  an  account 
for  personal  services  rendered  by  her  to  the  deceased  in  his 
lifetime.    The  defendant  denied  the  claim,  and  the  issue  joined 
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thereon  was  submitted  to  a  jury,  and  a  verdict  and  judgment 
had  for  defendant.    Plaintiff  appeals. 

Thompson  <&  Davisy  for  appellant 

J.  B,  Yowag^  for  appellee. 

Beck,  J. — The  only  question  presented  for  our  consideration 
in  this  case  involves  the  correctness  of  the  court's  rulings  upon 
the  admissibility  of  evidence,  and  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  They  demand  only  brief  con- 
sideration. 

I.  The  plaintiff  offered  her  own  evidence  in  the  case  to 
show  the  work  done  by  her  for  the  deceased,  and  its  character. 
1.  bvidknce:  The  evidence  was  rejected,  of  which  plaintiff  now 

administra-  ,   . 

lor:  services.    COmplams. 

No  express  contract  was  shown  between  plaintiff  and 
deceased.  The  estate  is  liable,  if  at  all,  upon  an  implied  con- 
tract. Such  a  contract  may  be  established  by  showing  the 
amount  and  character  of  the  work  done  with  the  knowledge 
and  assent  of  the  deceased,  its  value,  etc.  The  evidence  oflfered 
by  plaintiff  was  intended  to  establish  an  implied  contract,  and 
thus  fix  defendant's  liability.  This  contract,  if  established, 
would  be  based  upon  the  personal  relations  and  transactions 
between  the  parties.  The  performance  of  the  labor  by  plain- 
tiff, assent  thereto,  or  other  facts  which  would  raise  an  implied 
promise  of  deceased  to  pay  for  it,  would  amount  to  a  personal 
transaction  between  them.  But  a  party  to  an  action  cannot 
be  permitted  to  give  evidence  in  order  to  establish  sudi  a 
transaction,  when  the  adverse  party  is  an  administrator,  execu- 
tor or  heir  at  law.  Code,  Sec.  3639.  The  evidence  was 
properly  excluded. 

For  the  same  reason  the  court  properly  excluded  plaintiff's 
evidence  establishing  the  non-payment  of  money  advanced  by 
her  on  account  of  the  deceased,  which  was  a  part  of  the  claim 
in  the  case. 

n.    The  defendant  was  permitted  to  read  in  evidence  a 
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clause  of  the  will  of  deceased,  and  an  account  filed  against  the 

2. :obieo-  estate  by  the  sister  of  plaintiff  for  services  similar 

of?   '  to  those  charged  in  plaititiff's  account.      Two  wit- 

nesses were  permitted  to  testify  that  "  from  appearances  they 
judged"  plaintiff  was  living  as  one  of  the  family  of  deceased, 
at  the  time  she  performed  the  services  charged  in  her  account. 
When  the  evidence  was  offered  plaintiff  objected  to  its  intro- 
duction, but  assigned  no  ground  fojr  the  objection.  When 
exceptions  are  taken  to  the  admission  or  exclusion  of  evidence, 
the  grounds  of  objection  must  be  stated,  otherwise  the  ruling 
cannot  be  reviewed  here.  Code,  Sec.  2832.  It  is  diflBcult  to 
see  any  sufficient  support  for  the  court's  rulings,  but  in 
obedience  to  this  statute  we  must  refrain  from  an  attempt  to 
correct  the  error  therein,  if  there  be  any. 

III.  It  is  insisted  that  the  evidence  fails  to  support  the 
verdict.  The  evidence  is  contradictory,  and  the  preponderance 
may  be  in  favor  of  plaintiff,  but  there  is  no  such  absence  of 
proof  on  the  side  of  defendant  as  to  authorize  the  inference 
that  the  verdict  was  not  the  result  of  an  intelligent  and 
unbiased  exercise  of  discretion  on  the  part  of  the  jury.  We 
cannot,  therefore,  disturb  the  judgment. 

Affirmed. 


The  State  v.  Lewis. 


1.  Criminal  Law:  evidence:  intent.  The  guilty  intent  of  a  party 
may  be  shown  by  his  acts,  conduct  and  declarations  after,  as  well  as 
before  and  at  the  time  of,  the  commission  of  the  criminal  act. 

2.    : :  admissions.    When  the  admissions  of  the  defendant 

are   supported   by  circumstances,  a   fact  which  constitutes    but  one 
ingredient  of  the  crime  may  be  established  thereby. 

Appeal  from  PottawaMamie  District  Gowrt. 

Thursday,  December  7. 

The  defendant  was  indicted,  tried  and  convicted  for  obtain- 
ing money  under  false  pretenses,  and  he  appeals. 
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John  S,  KeatVy^  for  appellant. 

M.  E.  CuttSj  Attorney  Generalj  for  the  State. 

RoTHBOOK,  J. — I.  The  alleged  crime  consisted  in  the 
defendant  falsely  and  fraudulently  representing  and  pretending 
to  one  N.  J.  Bond  that  he  had  purchased  certain  hogs,  and 
thereby  inducing  said  Bond  to  pay  him  $80  in  money.  N.  J. 
Bond  was  the  only  witness  examined  on  the  trial.  It  is  not 
necessary  to  set  out  his  testimony  here.  It  is  sufficient  to  say 
that  it  appears  therefrom  that  he  paid  the  defendant  $80,  and 
gave  him  a  letter  of  credit  upon  which  defendant  obtained 
$50.  This  money  was  to  pay  for  certain  hogs  which  the 
defendant  represented  he  had  purchased,  and  the  hogs  were 
to  be  shipped  from  Missouri  Valley,  and  the  profits  were  to 
be  divided  between  witness  and  defendant.  Upon  receiving 
the  money  defendant  went  to  Missouri  Valley,  but  shipped  no 
hogs,  and  did  not  return  or  account  for  the  money.  Soon 
after  going  to  Missouri  Valley  witness  received  certain  tele- 
grams purporting  to  be  sent  by  defendant,  and  one  purporting 
to  be  sent  by  one  Brooks,  in  which  telegrams  defendant  advised 
witness  that  he  would  ship  a  car  load  that  night,  and  made 
other  statements  in  regard  to  the  enterprise.  After  the  defend- 
ant was  arrested,  in  a  conversation  with  witness,  he  admitted 
that  all  the  representations  made  were  false;  that  he  sent  all  said 
telegrams,  and  that  the  Brooks  message  was  sent  to  mislead 
the  witness.  The  telegrams  were  read  in  evidence  against 
defendant's  objection,  and  he  assigns  this  as  error. 

We  think  these  telegrams  were  properly  adnaitted.  They 
tended  to  show  the  intention  of  the  defendant  in  procuring  the 
1.  CRIMINAL    money  from  Bond.     It  is  said  they  were  not  sent 

lour  AViddlCA' 

Intent.  '  until  after  Bond  parted  with  his  money,  and  not 
until  after  the  crime  was  committed.  The  guilty  intent  of  a 
party  may  be  shown  by  his  acts,  conduct  and  declarations 
before,  at  the  time  of,  or  after  the  commission  of  a  criminal 
act. 

It  is  urged  that  the  telegrams  were  not  sufficiently  identified 
to  allow  them  to  be  read  in  evidence.    We  think  they  were. 
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Bond  testifies  that  at  the  time  the  defendant  admitted  that  he 
sent  the  dispatches  he  called  defendant's  attention  to  the 
contents  of  each  dispatch. 

II.  The  court  gave  to  the  jury  the  following  instruction: 
"And  the  representations    relied  on  by  Bond  must    be 

shown  to  have  been  false  when  made,  or  a  conviction  cannot 

2  . .  be  had,  bvt  thei/r  falsity  ma/y  he  shown  hy  the 

admissions,     admissions  of  defendant^  if  such  admissions  were 
voUmta/rily  mxideP 

It  is  insisted  that  this  instruction  is  erroneous,  because  a 
confession  would  not  warrant  a  conviction  unless  accompanied 
by  other  proof  that  the  offense  had  been  committed.  Code, 
Sec.  4427.  And  it  is  said  that  there  was  no  evidence  tending 
to  show  the  falsity  of  the  representations,  aside  from  the  con- 
fession. It  must  be  conceded  that  every  other  ingredient  of 
the  crime  was  established  by  other  evidence.  The  fact  that 
the  representations  were  made,  that  Bond  was  induced  thereby 
to  part  with  his  money,  and  that  the  defendant  intended  to  . 
defraud  him,  are  fully  established  without  the  confession  of 
defendant;  and  tlie  fact  that  defendant  did  not  produce  the 
hogs,  nor  account  for  the  money,  nor  report  himself,  tended 
very  strongly  to  show  that  the  representations  that  he  had 
purchased  hogs  were  false.  Under  these  circumstances, 
together  with  the  fact  that  the  falsity  of  the  representations 
were  but  one  ingredient  in  the  crime,  we  think  there  was  no 
error  in  the  instruction  in  question. 

III.  In  support  of  his  motion  for  a  new  trial,  the  defendant 
introduced  affidavits  setting  forth  certain  newly  discovered 
evidence.  Without  determining  the  materiality  of  such  evi- 
dence, it  is  sufficient  to  say  that  the  evidence  itself  was  not 
newly  discovered,  but  consisted  of  personal  transactions 
between  the  defendant  and  the  witnesses,  of  which  he  was 
fully  advised  before  the  trial.  He  claims  that  he  did  not 
know  the  names  of  the  witnesses.  Due  diligence  would  require 
that  he  should  have  ascertained  the  names  before  the  trial, 
or,  failing  in  this,  made  an  application  for  continuance. 

Affirmed. 
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HoLBERT  V.  St.  L.,  K.  0.  &  N.  R.  Co. 

1.  Bailroad:  roREioif  corporation:  right  op  way.    A  foreign  cor- 

poration has  no  power  to  acquire  or  possess  land  for  right  of  way  in  this 
State,  and  cannot  therefore  be  made  a  i)arty  to  a  proceeding  for  the  assess- 
ment of  damages  for  land  appropriated  for  that  purpose. 

2.  :  :  :  iif  junction.    Where  a  foreign  corporation  is 

using  by  sufferance  the  line  of  a  domestic  corporation,  a  land  owner  is 
entitled  to  an  injunction  restraining  it  from  the  use  of  that  portion  of 
the  line  running  through  his  land  until  he  shall  have  been  compensated 
for  the  appropriation  of  the  same  for  right  of  way. 

Appeal  from  Davis  District  Court. 

Thuesday,  December  7. 

Tub  plaintiff  alleges  in  his  petition  that  he  is  the  owner  in 
fee  of  certain  lands  in  Davis  county ;  that  defendants,  a  cor- 
poration using  and  operating  a  railroad  in  said  county,  have 
entered  upon,  and  constructed  and  are  operating  their  railway 
over,  said  land  for  the  distance  of  three-fourths  of  a  mile, 
without  having  obtained  from  plaintiff  the  right  of  way  over 
said  land;  that  plaintiff  took  the  proper  legal  steps  to  have 
his  damages  assessed,  and  the  commissioners  duly  appointed 
assessed  plaintiff's  damages  at  eight  hundred  dollars,  from 
which  assessment  no  appeal  has  been  taken.  Plaintiff  prays 
an  injunction  restraining  defendants  from  operating  the  road 
till  the  damages  assessed  are  paid,  and  for  general  relief. 

The  defendant,  for  answer,  alleges  that  it  is  a  foreign  cor- 
poration, organized  under  the  laws  of  the  State  of  Missouri, 
having  its  principal  place  of  business  in  St.  Louis,  Missouri, 
and  no  place  of  business  in  Iowa;  that  it  does  not  own  the 
railroad  in  petition  described;  that  it  did  not  build  said  road, 
and  that  it  has  no  power  to  condemn  right  of  way  in  Iowa. 
The  answer  further  alleges  that  defendant  is  temporarily  run- 
ning trains  of  its  own  on  the  track  of  said  railroad  by  mere 
Bufterance  and  parol  license  of  the  real  owner  of  said  road, 
the  St.  Louis  and  Cedar  Rapids  Railway,  which  was  organ- 
ized under  the  laws  of  Iowa,  and  •  has  its  principal  place  of 
business  in  Ottnmwa. 
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A  temporary  injunction  was  granted  by  the  judge  in  vaca- 
tion, restraining  the  defendant  as  prayed  in  the  petition  until 
defendant  pays  the  damages  assessed  for  right  of  way,  or 
gives  bond  in  the  penal  sum  of  double  the  amount  of  such 
damages,  conditioned  to  pay  said  damages  if  so  ordered  by 
the  court  on  final  hearing.  Afterward  the  defendant  gave  a 
bond  in  the  sum  of  $1,600,  payable  on  conditions  named  in 
the  order  of  the  judge.  Upon  final  hearing  the  court  found 
the  equities  to  be  with  the  plaintifi^,  and  ordered  that  he  be 
allowed  to  proceed  upon  the  bond  filed  by  defendant  with 
John  W.  Ellis  as  surety  to  make  the  amount  by  the  bond 
secured,  unless  paid  by  defendant,  and  that  plaintifl^  have 
upon  motion  such  other  and  further  relief,  by  injunction  or 
other  order,  as- he  may  be  entitled  to  have  in  equity. 

After  this  decree  was  entered,  the  defendant  asked  the 
judge  at  chambers  to  make  findings  in  the  case  as  provided  in 
section  2743  of  the  Code,  and  the  judge,  pursuant  to  this 
request,  submitted  the  following  findings: 

"  The  Court  in  this  case  finds,  as  matters  of  fact,  that  at  the 
time  of  the  commencement  of  the  proceedings  in  this  case 
named  as  the  proceedings  of  the  sheriff's  jury,  and  at  the 
time  of  the  assessment  of  the  damages  in  such  proceedings 
named,  the  said  defendant  was  a  corporation  organized  under 
the  law  of  the  State  of  Missouri,  having  its  principal  place 
of  business  at  St.  Louis,  in  said  State  of  Missouri,  but  was  at 
such  time  operating,  controlling,  using  and  possessing  the 
said  St.  Louis  &  Cedar  Rapids  Railroad,  in  the  said  answer 
of  said  defendant  named,  which  said  occupation  and  use  of 
the  said  St.  Louis  &  Cedar  Rapids  Railway,  and  which  use 
and  occupation  of  said  road  by  said  defendant  was  exclusive 
of  any  use  of  or  control  of  the  same  by  the  said  St.  Louis  & 
Cedar  Rapids  Railroad  Company,  but  without  any  other  con- 
tract  or  lease  than  as  aforesaid.  The  court  further  finds  that 
the  said  St.  Louis  &  Cedar  Rapids  Railroad  had  been  con- 
structed and  was  owned  at  the  time  of  the  commencement  of 
said  sheriff's  proceedings  by  the  St.  Louis  &  Cedar  Rapids 
Railroad  Company  as  aforesaid,  and  that  the  same  was  a  cor- 
poration formed  and  organized  under  the  laws  of  the  State  of 
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Iowa,  having  its  principal  place  of  business  at  Ottumwa, 
Iowa;  and  the  Court  further  finds  that  at  the  time  of  the 
commencement  of  said  sheriff's  proceedings  the  said  St. 
Louis  &  Cedar  Rapids  Railroad  was  upon  and  running  over 
and  across  the  said  land  of  the  said  plaintiff,  in  the  said  sher- 
iff's proceedings  named,  and  that  the  said  railroad  had  been 
80  constructed  over  and  across  said  land  by  the  said  St.  Louis 
&  Cedar  Rapids  Railroad,  without  the  consent  of  and  without 
any  agreement  with  the  plaintiff  in  regard  to  the  same,  and 
that  neither  the  St.  Louis  &  Cedar  Rapids  Railroad  Company 
nor  the  said  defendant,  the  said  St.  Louis,  Kansas  City  & 
Northern  Railway  Company,  has  ever  paid  said  plaintiff  any- 
thing for  the  right  of  way  over  said  land,  nor  has  the  said 
defendant  nor  the  said  St.  Louis  &  Cedar  Rapids  Railroad 
agreed  to  pay  said  plaintiff  anything  for  such  a  right  of  way. 
The  court  finds  that  such  sheriff's  proceedings  were  had  as 
required  by  statute  as  to  regularity,  and  that  said  defendant 
was  duly  and  legally  served  with  notice  of  such  proceedings 
upon  their  station  agent  at  Bloomfield,  Davis  county,  Iowa, 
and  that  said  defendant  made  no  appearance  thereto,  and 
took  no  appeal  therefrom  as  allowed  by  law,  nor  yet  at  any 
time  nor  in  any  manner.  And  the  court  finds  in  favor  of  the 
plaintiff  all  the  facts  necessary  in  law  for  the  said  plaintiff 
to  show  in  order  to  enable  him  to  have  the  prayer  of  his  peti- 
tion granted,  except  the  fact  of  the  said  defendant  being,  as 
aforesaid,  a  corporation  organized  under  the  laws  of  the  State 
of  Missouri,  and  having  its  principal  place  of  business  at  St. 
Louis,  Missouri,  as  aforesaid;  and  the  said  construction  of 
said  railroad  by  said  St.  Louis  &  Cedar  Rapids  Railroad  Com- 
pany, and  its  ownership  of  the  same  as  aforesaid,  and  the 
said  St.  Louis  &  Cedar  Rapids  Railroad  only  being  owned  as 
aforesaid,  and  not  otherwise  leased  at  the  time  of  the  com- 
mencement of  sheriff's  proceedings  as  aforesaid;  and  the 
court  finds  as  matter  of  law  that,  notwithstanding  all  of  such 
matters  of  fact  as  hereinbefore  set  out,  the  said  plaintiff  is 
entitled  to  the  judgment  and  order  in  this  case  entered." 
The  defendant  appeals. 
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Trimble  <6  CamUherB^  for  the  appellant 

Wea/ver  <&  Payne  and  Amos  Stickel^  for  the  appellee. 

Day,  J.  —  I.  The  defendant  is  a  corporation  organized 
under  the  laws  of  Missouri.  The  authority  to  take  land  for 
1  BAiLROAD-  ^^^  right  of  way  for  railroads  is  conferred  by 
pcS^tion:^'^  express  provision  of  statute,  and  must  be  exer- 
rigut  of  way.   ciged  in  the  manner  prescribed. 

The  statute  under  which  the  plaintifl*'&  damages  were 
assessed  by  sheriff 's  jury  provides:  "That  any  railroad  cor- 
poration in  this  State  heretofore  organized  under  the  laws 
of  this  State,  or  that  may  be  hereafter  organized,  may  take 
and  hold,  under  the  provisions  contained  in  this  act,  so  much 
real  estate  as  may  be  necessary  for  the  location,  construction 
and  convenient  use  of  their  road."     Revision,  section  1314. 

The  right  is  conferred  upon  corporations  organized  under 
the  laws  of  this  State,  and  is,  by  necessary  implication,  denied 
to  foreign  corporations.  In  The  Bank  of  Augusta  v,  Earlcj 
13  Peters,  519,  Mr.  Chief  Justice  Taney  announcing  the 
opinion  of  the  court  said :  "  It  is  very  true  that  a  corporation 
can  have  no  legal  existence  out  of  the  boundaries  of  the  sov- 
ereignty  by  which  it  is  created.  It  exists  only  in  contempla- 
tion of  law,  and  by  force  of  the  law;  and  where  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its  cre- 
ation, and  cannot  migrate  to  another  sovereignty.  But, 
though  it  must  live  and  have  its  being  in  that  State  only,  yet 
it  does  not  by  any  means  follow  that  its  existence  there  will 
not  be  recognized  in  other  places;  and  its  residence  in  one 
State  creates  no  insuperable  objection  to  its  power  of  con- 
tracting in  another.  *****  Every 
power,  however,  of  the  description  of  which  we  are  speaking, 
which  a  corporation  exercises  in  another  State,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exer- 
cised; and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied."  Whilst,  therefore,  a  for- 
eign corporation  might,  respecting  a  proper  subject,  make  a 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  27 

Holbert  V.  St.  L.,  K.  C  &  N.  B.  Co. 

valid  contract  in  this  State,  it  could  make  no  such  contract 
for  the  acquisition  of  the  right  of  way  for  the  construction 
of  a  railroad,  since  power  to  acquire  such  right  of  way  is  con- 
ferred only  upon  corporations  organized  under  the  laws  of 
this  State.  Section  1317  of  the  Revision  provides  that  if  the 
owner  of  any  real  estate  over  which  said  railroad  corpora- 
tion may  desire  to  locate  their  road  shall  refuse  to  grant  the 
right  of  way  through  his  premises,  the  sheriff  of  the  county 
shall,  upon  the  application  of  either  party,  appoint  six  disin- 
terested freeholders  to  assess  the  damages  which  the  owner 
will  sustain  by  the  appropriation  of  this  land.  We  think  it 
is  clear  that  a  foreign  corporation  could  not  institute  this 
proceeding  to  condemn  right  of  way  and  assess  the  damages 
of  the  land  owner.  And,  as  the  right  conferred  is  a  recipro- 
cal one,  it  must  follow  that  the  land  owner  cannot  institute 
such  proceeding  against  a  foreign  corporation.  Such  a  cor- 
poration has  no  power  to  acquire  or  possess  right  of  way  in 
this  State,  and  ought  not  to  be  required  to  pay  for  that  which 
it  cannot  legally  enjoy.  The  statute  authorizes  the  proceed- 
ing for  condemnation  and  assessment  to  be  instituted  only 
against  a  railroad  that  may  by  such  proceeding  become  enti- 
tled to  the  right  of  way  and  the  privileges  connected  with  it. 
We  think  the  plaintiff  acquired  no  legal  rights  under  the  con- 
demnation proceedings  by  him  instituted. 

II.    This  brings  us  to  a  consideration  of  the  relation  of  the 
parties   and    their   respective  rights,  independently  of  the 

2.  — : :  proceedings  instituted  for  the  assessment  of.dam- 

tiou.  *  '  ages.  The  St.  Louis  &  Cedar  Rapids  Railroad 
Company  has  constructed  a  road  over  plaintiff's  premises, 
and  the  defendant,  by  mere  sufferance,  is  in  the  exclusive  occu- 
pancy  and  use  of  said  road.  Neither  company  has  paid 
plaintiff  the  damages  occasioned  by  the  appropriation  of  the 
right  of  way,  and  both  are  mere  trespassers.  Hibhs  v.  The 
Chicago  c&  South  Western  liy.  Com^any^  39  Iowa,  340. 
This  court  has  held  that  an  injunction  will  lie  to  restrain  a 
i-ailroad  company  from  operating  its  road,  after  an  award  of 
damages  under  the  statute,  until  the  damages  are  paid. 
Henry  v.  D.  cfe  P.  R  Co.,  10  Iowa,  540;  Richards  v.  D.  M. 
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V.  R.  Co.,  18  Iowa,  259;  Hibls  v.  C.  <&  S.  W.  R.  Co.,  svpra. 
And  in  Conger  v.  The  B.  dh  8.  W,  R.  Co.,  41  Iowa,  419,  it 
was  held  that  ejectment  would  lie  under  snch  circumstances. 
These  all  were  cases  where  the  railroads  were  organized  under 
the  laws  of  this  State,  and  were  entitled  to  the  right  of  way 
upon  making  proper  payment  therefor,  and  where  either 
party  might  institute  the  proceedings  for  condemnation  and 
the  assessment  of  damages.  In  this  case,  as  we  have  seen, 
the  defendant,  although  using  plaintiff's  land,  is  not  entitled 
to  right  of  way,  and  no  proceedings  can  properly  be  insti- 
tuted for  the  assessment  of  damages.  Under  these  circum- 
stances the  right  to  an  injunction  ought  not  to  depend  upon 
the  fact  of  a  prior  assessment  of  damages.  The  defendant 
ought  not  to  be  permitted  to  shield  itself  by  the  plea  that  it 
is  a  foreign  corporation,  against  which  damages  cannot  be 
assessed,  and  at  the  same  time  to  continue  to  use  plaintiff's 
land.  Whilst  the  defendant  may  not  be  compelled  to  pay  the 
damages  awarded,  it  may  be  restrained  from  using  plaintiff's 
premises  until  plaintiff  is  in  some  way  compensated  for  the 
right  of  way  appropriated  over  liis  land.  It  is,  therefore, 
ordered  that  the  plaintiff  be  awarded  an  injunction  restrain- 
ing the  defendant  from  further  occupying  or  using  the  prem- 
ises in  question  until  the  defendant  voluntarily  pays  the 
damages  already  assessed,  or  until  the  company  which  con- 
structed and  owns  the  railroad  in  question  causes  the  plain- 
tiff's damages  to  be  assessed  and  paid. 
Thus  modified  the  judgment  of  the  court  below  is 


Affibmed. 
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1.  Practice  in  the  Supreme  Court:  assignment  of  errors.    An 

assignment  of  errors  should  point  out  the  very  error  objected  to,  and 
one  which  stated  that  **a  new  trial  should  have  been  given  for  the 
reasons  set  forth  in  the  motion/'  was  held  not  to  be  sufficiently  specific. 

2.  Damages :  amount  of:  personal  injury.    In  an  action  for  damages 

for  personal  injuries,  ihe  amount  of  the  award  fot  loss  of  power  to  earn 
money,  and  for  pain  and  anguish  suflfered  by  reason  of  the  iiyuiy, 
rests  within  the  discretion  of  the  jury: 

3.  Negligence:    liability  for:   contributory  negligence.     The 

plaintiff's  negligence  will  not  enable  the  defendant  to  escape  liability 
if  the  act  which  caused  the  iiyuiy  was  done  by  the  defendant  after  he. 
discovered  the  plaintiff's  negUgence,  and  if  the  defendant  could  have 
avoided  the  injuiy  by  the  exercise  of  reasonable  care. 

Appeal  from  Fremont  District  CovH. 


45  29 
106  853 
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Frtoay,  December  8.  mm 

Action  for  damages  for  personal  injuries.     The  facts  are     i44    m 
stated  in  the  opinion.     Judgment  for  plaintiff  for  $3,000. 
Defendant  appeals. 

Hepburn  cfe  Thummel^  for  appellant. 

Stow  <&  Hammond  and  Sapp  <&  Lymauy  for  appellee. 

Adams,  J.  —  I.  The  appellant  makes  one  assignment  of 
error,  which  is  in  these  words:  "The  court  erred  in  overrul- 
1.  practice  ing  the  motion  of  defendant  in  arrest  of  judgment 
pi-eine  Court :  and  for  a  new  trial.  A  new  trial  should  have 
errors.  been  given  for  the  reasons  set  forth  in  said  mo- 

tion." 

Code,  Sec.  3207,  provides  that  "an  assignment  of  error 
need  follow  no  stated  form,  but  must,  in  a  way  as  specific  as 
the  case  will  allow,  point  out  the  the  very  error  objected  to." 
If  the  assignment  of  error  is  sufficiently  specific  in  this  case, 
then  the  motion  for  a  new  trial  might  in  all  cases  be  taken 
for  the  assignment,  nothing  more  being  necessary  than  a  mere 
reference  to  it. 
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There  was  no  qrror  in  overruling  the  motion  for  a  new  trial 
unless  errors  had  previously  occurred,  and  these  errors,  if  any, 
constitute  the  true  ground  of  appellant's  complaint.  The 
assignment,  therefore,  does  not,  as  the  Code  requires,  *'  point 
out  the  very  error  objected  to." 

Besides,  the  law  requires  this  court  to  decide  on  each  error 
assigned.  Each  assignment  should  require  the  consideration 
of  but  a  single  error.  The  errors  assigned  should  be  separated 
and  numbered  for  convenient  reference  and  discussion. 

We  are  of  the  opinion,  therefore,  that  the  assignment  of 
errors  in  this  case  is  not  such  as  the  law  contemplates,  and 
might  properly  be  disregarded. 

II.  We  have,  however,  examined  the  errors  discussed  in 
2.  damages:  appellant's  brief,  and  will  proceed  to  notice  them. 
SSii""/!;-  The  court  gave  the  jury  the  following  instruc- 
1^^-  tion: 

"  If  the  plaintiff  is  entitled  to  recover,  the  measure  of  his 
recovery  is  what  is  denominated  compensatory  damages  — 
that  is,  such  sum  as  will  compensate  him  for  the  injury  he  has 
sustained. 

"The  elements  entering  into  damage  are  the  following: 

"  1.  Such  sum  as  will  compensate  him  for  the  expenses  he 
has  paid  or  incurred  in  effecting  his  cure  and  caring  for  and 
nursing  him  during  the  period  that  he  was  disabled  by  the 
injury. 

"2.  The  value  of  his  time  during  the  period  that  he  was 
disabled  by  the  injury. 

"  3.  If  the  injury  has  impaired  the  plaintiff's  power  to  earn 
money  in  the  future,  such  sum  as  will  compensate  him  for 
such  loss  of  power. 

*'  4.  Such  reasonable  sum  as  the  jury  shall  award  him  on 
account  of  pain  and  anguish  he  has  suffered  by  reason  of  his 
injury. 

"The  first  two  of  these  elements  are  the  subjects  of  direct 
proof,  and  are  to  be  determined  by  the  jury  on  the  evidence 
they  have  before  them.  The  third  and  fourth  elements  are, 
from  necessity,  left  to  the  sound  discretion  of  the  jury." 

The  appellant  contends  that  the  court  erred  in  saying  to 
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the  jury  that  the  third  and  fourth  elements  are,  from  neces- 
sity, left  to  the  sound  discretion  of  the  jury. 

Tlie  court  did  not  say  that  the  jury  was  not  to  be  guided 
by  such  evidence  as  had  been  introduced  upon  those  points. 

There  was  considerable  evidence  in  regard  to  the  character 
of  the  injury,  the  pain  defendant  had  suffered,  and  the  disa- 
bility which,  in  all  probability,  he  would  continue  to  suffer. 
There  was  nothing  in  the  charge  of  the  court  calculated  to 
take  this  evidence  from  the  consideration  of  the  jury.  But 
as  there  was  no  evidence  and  could  be  no  evidence  upon  these 
points  upon  which  a  computation  could  be  based,  the  amount 
of  the  damages  to  be  allowed  was  necessarily  a  matter  of  dis- 
cretion.    We  think  the  instruction  was  unobjectionable. 

III.  The  appellant  contends  that  the  verdict  was  contrary 
to  the  evidence  in  that  there  was  no  evidence  tending  to  show 
either  that  the  defendant  was  negligent,  or  that  the  plaintiff 
was  free  from  negligence. 

The  plaintiff  at  the  time  of  the  accident  was  at  tHe  defend- 
ant's stock  yard,  in  the  town  of  Hamburg,  engaged  in  load- 
3.  KEou-  ing  upon  the  defendant's  cars  cattle  and  hogs, 
buity  for:  which  he  was  about  to  ship  to  Chicago.  He  had 
ncgiigeuce.  left  his  prod  poles  at  another  place,  and  wishing 
to  know  whether  he  would  have  time  to  get  them  before  the 
arrival  of  the  train  which  was  expected  about  that  time,  he 
stepped  upon  one  of  the  loaded  cars,  to  which  an  engine  and 
another  car  were  about  to  be  attached,  to  look  for  the  train. 
While  he  was  standing  there  the  engine  backed  the  other  car 
against  that  on  whicli  he  was  standing,  and  ho  fell  between 
them.  It  is  claimed  by  plaintiff  that  defendant  was  guilty 
of  negligence  in  backing  the  engine  and  car  with  unusual 
speed  and  in  not  giving  him  warning,  of  both  which  facts 
there  was  some  evidence.  On  the  other  hand,  defendant 
claims  that  the  plaintiff  was  guilty  of  negligence  in  standing 
on  the  car.  It  appears  that  at  the  time  of  the  accidelit  the 
plaintiff  was  standing  with  his  back  to  the  engine,  and  near 
the  forward  end  of  the  car.  It  will  be  seen  at  once  that  it 
was  a  dangerous  position  if  other  cars  were  to  be  backed 
against  it    Whether,  under  the  circumstances  of  the  case,  it 
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was  80  manifestly  dangerous  that  we  could  declare  as  a  matter 
of  law  that  the  plaintiff*  was  guilty  of  contributory  negli- 
gence, we  need  not  inquire.  We  are  of  the  opinion  that, 
taking  the  evidence  altogether,  we  should  not  be  justified  in 
disturbing  the  verdict.  The  evidence  shows  that  at  the  time 
of  the  accident  one  Piatt,  who  was  engaged  as  an  employe  of 
the  defendant  in  making  up  the  train,  was  standing  upon  a 
car  next  to  the  one  upon  which  the  plaintiff*  was  standing, 
and  saw  the  plaintiff  standing  in  his  dangerous  position,  and 
while  the  plaintiff  was  so  standing  Piatt  signalled  to  the  engi- 
neer with  his  hands  and  arms  to  back  the  engine,  and  gave 
the  plaintiff  no  warning. 

The  plaintiff's  negligence  will  not  enable  the  defendant 
to  escape  liability  if  the  act  which  caused  the  injury  was  done 
by  defendant  after  it  discovered  the  plaintiff's  negligence, 
and  if  the  defendant  could  have  avoided  the  injury  in  the 
exercise  of  reasonable  care.  Wright  v.  Brown^  4  Ind.,  95; 
Macon  <&  Ji.  R.  Co.  v.  Davis^  18  Geo.,  699;  Kerwhacker  v. 
Cleveland  i&  C.  li.  E.  Co,,  3  Ohio  St.,  172;  hlell  v.  JV.  Y. 
<&  K.  H.  R.  R.  Co.,  27  Conn.,  393;  Brown  v.  Hannibal  <& 
St.  Joe  R.  R.  Co.,  50  Mo.,  464;  B.  <&  0.  R.  R.  Co.  v.  State 
for  use  of  Trainor,  33  Md.,  542;  State  v.  Railroad,  52  N. 
H.,  557;  Davies  v.  Mann,  10  Mees.  &  W.,  546;  Dowell  v. 
The  General  Steam  JVavigation  Co.,  5  Ellis  &  B.,  85  E.  C. 
L.,  206;  Broom's  Legal  Maxims,  seventh  ed.,  385,  and  cases 
cited. 

As  Piatt  exercised  control  over  the  movements  of  the  loco- 
motive, it  was  incumbent  upon  him  to  use  reasonable  care  to 
avoid  doing  an  injury  by  such  movements.  And  if,  as  a  rea- 
sonable man,  seeing  the  plaintiff's  position  on  the  car  so  near 
the  forward  end,  with  his  back  to  the  locomotive,  he  should 
have  apprehended  the  accident  which  resulted  from  the  move- 
ment produced  by  his  signal,  his  negligence  will  be  consid- 
ered the  proximate  cause  of  the  injury. 

Under  the  evidence  we  must  presume  that  the  question  of 
Piatt's  negligence  was  considered  by  the  jury;  and  it  cannot 
be  denied  that  if  their  verdict  was  based  upon  a  finding  that 
Piatt  was  negligent  the  evidence  on  that  point  is  sufficient 
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to  snpport  it.    We  cannot  say,  therefore,  that  the  verdict  is 
contrary  to  the  evidence. 

Affirmed. 


Parsons  v.  Gilbert,  Hedge  &  Co. 

1.  Specific  Performance:  delay:  vendor  and  vendee.  Where  a 
receiver  appointed  to  take  charge  and  dispose  of  the  property  of  a  part- 
nership made  a  sale  of  the  real  estate,  with  the  understaading  that  the 
purchasers  wtre  to  receive  a  perfect  title,  and  it  subsequently  appeared 
that  the  receiver  could  not  give  a  good  title  until  the  determination  of  a 
suit  in  his  faror  some  months  afterward,  it  was  held  in  an  action  by  the 
receiver  to  compel  specific  performance,  that  the  property  being  pur- 
chased for  immediate  use,  the  purchasers  could  not  be  compelled,  after 
a  delay  of  four  months  m  perfecting  the  title,  to  ezecute^he  contract  of 
purchase. 

Appeal  froin  Dos  Moines  District  Court. 
Thursday,  December  7. 

N.  P.  Sunderland  filed  a  petition  in  the  Circuit  Court  of 
Des  Moines  county,  setting  forth,  in  substance,  that  he  and 
one  R.  C.  Kendall  were  partners  and  as  such  owned  the  prop- 
erty in  controversy;  that  said  partnership  was  largely  in- 
debted, and  said  Kendall  having  died  his  heirs  were  made 
parties;  and  the  prayer  of  the  petition  was  that  the  real  estate 
in  controversy  be  charged  with  the  payment  of  the  partner- 
ship debts;  that  a  receiver  be  appointed  and  the  property  sold. 

A  decree  in  accordance  with  the  prayer  of  the  petition  was 
rendered.  The  plaintiff  being  appointed  receiver  and  having, 
in  accordance  with  the  decree  of  the  court,  sold  the  property 
at  public  auction  to  the  defendants,  for  the  sum  of  $16,100, 
and  they  having  declined  to  complete  the  contract  of  purchase, 
this  action  is  brought  to  compel  a  specific  performance,  which 
the  District  Court  decreed  and  the  defendants  appeal. 

Thomas  Hedge^  Jr.  and  Chas.  H.  Phelps^  for  appellants. 

J.  &  S.  K.  Tracy^  Power  <b  Antrohus  and  P.  Henry 
Smythj  for  appellee. 
Vol.  xlv — 3 
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Sebvees,  Ch.  J. — It  is  conceded  that  the  real  estate  in  con- 
troversy was  not  conveyed  to  Sunderland  and  Kendall  as  part- 
I.  s^BciFic  ^®^®'  ^^^  ^^  ^^^  individually.  There  was  noth- 
ieiay^endor  ^^S  ^^  ^^^  ^*^®  ^^  ^^^  Conveyances,  nor  any  writing 
and  vendee,  growing  it  to  be  partnership  property.  The  facts 
upon  which  Sunderland  based  his  claim  existed  wholly  in 
parol.  The  heirs  of  Kendall  mado  no  defense.  Robert  K. 
GriflBth,  one  of  said  heirs  if  the  property  did  not  belong  to 
the  partnership,  owned  the  one  undivided  fifteenth  part.  At 
the  time  Sunderland  filed  his  petition,  and  the  rendition  of 
the  decree,  said  Griflith  was  a  minor,  and  although  served  with 
notice  no  guardian  ad  litem  was  appointed,  but  he  appeared 
by  attorney.  It  is  conceded  that  the  decree  did  not  bind  and 
cut  off  the  right  and  interest  of  said  minor,  if  any  he  had. 

The  defendants,  after  the  purchase,  caused  the  title  to  be 
investigated,  and  upon  finding  they  could  not  obtain  a  full 
and  perfect  title,  declined  to  comply  with  their  contract; 
whereupon  plaintiff  commenced  an  action  against  said  Grif- 
fith and  others,  asking  substantially  the  same  relief  and  mak- 
ing the  same  allegations  as  in  the  original  petition.  A  decree 
was  rendered  in  this  action  on  the  28th  day  of  August,  1874, 
and  there  is  no  pretense  but  that  the  interest  of  said  Kendall 
was  cut  off  by  this  decree. 

The  sale  to  the  defendants  was  on  the  28th  day  of  April,  1874. 
It  is  insisted  the  sale  made  by  the  receiver  was  a  judicial  sale 
and  that  defendants  purchased  at  their  own  risk,  and  are 
bound  to  pay  the  purchase  price  whether  the  title  be  perfect 
or  not.  In  support  of  this  proposition,  Dean  v.  Morris^  4  G. 
Greene,  313,  and  other  authorities,  are  cited. 

The  abstract  states:  "It  is  conceded  by  counsel  on  both 
sides,  that  in  bidding  in  the  property  in  controversy  at  $16,100, 
it  was  understood  by  all  the  parties  that  the  bidders  were  to 
receive  a  perfect  title  to  all  the  real  estate  in  controversy,  free 
from  all  incumbrances." 

This  means  something  more  than  that  both  parties  supposed 
or  understood  the  title  to  be  perfect,  otherwise  there  was  no 
object  in  making  it.  It  must  and  can  only  mean  that  the 
defendants  and  other  bidders  were  to  have  a  good  and  perfect 
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title  and  were  not  compelled  to  bid  at  their  peril.  It  is  but 
reasonable  and  proper  such  an  agreement  should  be  made,  for 
it  is  presumed  the  defendants  well  understood  they  were  not 
to  have  a  warranty  deed,  but  could  obtain  a  quitclaim  only.  It 
became  important,  therefore,  that  they  should  examine  the  title 
before  bidding  or  have  the  opportunity  of  doing  so  before  they 
completed  their  purchase,  and  this  without  doubt  was  the 
object  and  intent  of  the  agreement.  The  plaintiff  offered  the 
real  estate  for  sale,  and  he  stipulated  and  conceded  the  pur- 
chaser should  have  a  perfect  title,  thus  naturally  and  prob- 
ably inducing  the  latter  to  waive  an  examination  of  the  title, 
and  now  the  former  says  he  had  no  authority,  or  that  he  did 
not  mean  what  his  words  fairly  import.  To  permit  such  a 
construction  to  prevail  would,  it  seems  to  us,  be  giving  sanction 
to  something  very  nearly  akin  to  a  deliberate  fraud. 

Counsel  cite  Vandever  v.  Bakei%  13  Penn.  St.,  420,  and 
Walden  v.  Oridley,  36  111.,  532.  The  former  holds  that  the 
declarations  of  the  crier  are  not  evidence  to  contradict  the 
terms  of  sale  read  by  him,  and  the  latter  that  caveat  emptor 
applied  to  such  sales.  In  neither  case  was  there  any  agree- 
ment like  that  in  this  case.  The  defendants  were  not  bound 
to  complete  their  purchase  and  assnime  the  risk  of  litigation 
vith  the  minor  Griffith.  It  is  true  the  court  in  the  second 
action  adjudged  that  he  had  no  interest,  but  this  could  not  be 
foretold  at  the  time  defendants  declined  to  complete  the  pur- 
ohase.  Prima  facie  he  had  an  interest;  this  the  plaintiff 
conceded  by  bringing  the  secpnd  action. 

The  defendants  at  the  time  of  the  purchase  were  engaged 
in  the  lumber  business,  and  purchased  the  property  to  pile 
lumber  on,  and  desired  it  for  immediate  use,  and  failing  to 
get  a  good  title  to  the  property  they  got  *'oth6r  property  in 
its  place." 

About  four  months  intervened  between  tlie  purchase  and 
the  time  plaintiff  was  able  to  convey  a  perfect  title.  No  time 
was  stipulated  within  which  the  conveyance  should  be  made. 
It  should,  however,  be  made  within  a  reasonable  time,  depend- 
ing upon  the  uses  for  which  it  was  purchased.  The  delay 
alone  would  not  be  sufficient  to  justify  the  defendants  in 
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refusing  to  execute  the  contract.  But  such  delay,  taken  in 
connection  with  the  fact  that  the  property  was  purchased  for 
immediate  use,  and  other  property  procured  in  its  place, 
presents  a  very  different  question. 

The  defendants  could  have  taken  possession  at  once  it  is 
said,  and  this  is  probably  true,  and  had  they  done  so,  as  it 
turned  out,  they  would  have  incurred  no  liability  in  so  doing. 
But  they  were  not  bound  to  take  this  risk,  be  it  great  or  smaU. 
They  had  the  perfect  and  absolute  right  to  decline  to  have 
anything  whatever  to  do  with  the  property  until  that  for 
which  they  bargained,  a  "  perfect  title,"  cx)uld  be  given  them. 
The  general  rule  is  that  a  specific  performance  will  not  be 
decreed  except  in  cases  where  it  would  be  strictly  equitable 
to  do  so.  Story^s  Equity,  §  750.  Nor  will  courts  so  decree 
where  the  contract  is  founded  in  fraud  *  *  *  or  where 
from  a  change  of  circumstances  or  otherwise  it  would  be 
unconscientious  to  enforce  it.  Story's  Eq.,  §  750  a;  Harper 
V,  Sextoiiy  22  Iowa,  442.  Undoubtedly  the  specific  execution 
of  contracts  rests  in  the  sound  discretion  of  the  court.  Auter 
V,  Miller^  18  Iowa,  405.  And  it  is  regarded  as  equally  well 
settled  if  the  vendor  is  unable  to  convey  a  perfect  title  at  the 
time  of  the  sale,  and  he  afterward  becomes  able  to  do  so,  that 
a  specific  performance  will  not  be  decreed  at  the  suit  of  the 
vendor  if  it  appears  the  vendee  has  sustained  actual  and 
serious  injury.    Nodine  v.  Greenjieldy  7  Paige,  544. 

Under  the  testimony  the  defendants  were  prejudiced  by  the 
delay.  They  testify  the  property  was  purchased  for  imme- 
diate  use,  and  that  they  procured  other  property  in  its  place. 
There  is  nothing  contradictory  to  this  and  it  seems  reasonable. 

Now  if  they  procured  other  property  in  the  place  of  this, 
it  must  necessarily  result  they  would  be  prejudiced  by  being 
compelled  to  now  take  and  pay  for  this  property. 

The  authorities  cited  by  counsel  for  the  appellee  are  not  in 
conflict  with  the  views  herein  expressed.  For  we  concede 
that  mere  lapse  of  time  alone  is  not  sufficient,  nor  is  it  required 
the  conveyance  should  be  made  at  once,  but  within  a  reason- 
able time  is  all  that  is  required.  We  place  the  ruling  on  the 
ground  that  the  defendants  have  suffered  injury,  and  that  it 
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would  be  unconscientious  and  inequitable  to  compel  them  now 
to  perform  their  contract. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  will  be  remanded  with  directions  to  the  court  below  to 
dismiss  the  petition,  or  at  the  option  of  the  defendants  a 
decree  will  be  entered  in  this  court. 

Keyessed. 


DeLaxd  et  ux.  v.  Day  &  Son. 

1.  Homestead:  pre-emption:  public  lands.  The  purchoBe  of  the 
ipaprovements  of  a  pre-emptor,  and  the  subsequent  occupancy  of  the  land 
by  the  purchaser,  does  not  give  to  it  the  character  of  a  homestead. 

2.    : :  conveyance.    Nor  can  ouq  acquire  a  homestead  right 

by  furnishing  the  money  for  the  purchase  of  the  improvements  of  another, 
who  subsequently  conveys  to  him,  nor  by  a  conveyance  from  a  pre- 
emptor.  The  pre-emptor  can  only  acquire  title  for  himself,  and  cannot 
convey  to  another  any  interest  acquired  by  pre-emption  alone. 

Appeal  from  Osceola  Ciromt  Cowrt, 

Thuesday,  Deoembeb  7. 

The  plaintiffs  bring  this  action  to  quiet  their  title  to  a 
certain  forty  acres  of  land,  which  they  claim  as  their  home- 
stead. The  court  rendered  a  decree  for  plaintiffs.  The 
defendants  appeal.  The  material  facts  are  stated  in  the 
opinion. 

SUl  <&  Ba/rclay  and  Jay  c&  WrigJity  for  appellants. 

Chase  <&  Taylor  J  for  appellees. 

Day,  J.— The  facts  of  this  case  are  substantially  as  follows: 
In  February,  1873,  plaintiffs  owned  a  farm  in  Illinois,  which 
they  sold  for  $4,500.  The  forty  on  which  they  resided,  with 
the  improvements  thereon,  was  valued  at  $3,000.  At  this 
time  one  J.  H.  "Winspear  resided  upon  and  had  a  pre-emption 
claim  to  the  southwest  quarter  of  section  12,  township  99, 
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range  42,  in  Osceola  county,  Iowa,  which  includes  the  land  in 
controversy.  D.  M.  Shuck,  son-in-law  of  the  plaintiflEs,  resided 
at  Sibley  in  said  county,  and  was  engaged  in  the  lumber  and 
grain  business.  In  April,  1873,  the  plaintiff,  Charles  DeLand, 
came  to  Osceola  county  and  remained  three  days.  Whilst 
there,  through  his  son-in-law.  Shuck,  he  purchased  of  Winspear 
his  improvements  on,  and  an  abandonment  or  surrender  of  his 
claim  to,  the  quarter  section.  For  the  purpose  of  making  pay- 
ment of  the  purchase  price,  Charles  DeLand  delivered  to 
Shuck  a  draft  for  $2,000,  part  of  the  avails  of  the  homestead 
in  Illinois.  Shuck  cashed  this  draft,  paid  back  to  Charles 
DeLand  $200  to  bear  his  expenses  back  to  Illinois,  paid 
Winspear  $1,500,  and  executed  his  note  for  $500,  secured  by 
mortgage,  for  the  balance  of  the  purchase  price.  At  this  time 
Charles  DeLand  made  arrangements  to  go  into  partnership 
with  Shuck  in  the  lumber  and  grain  business.  He  also 
selected  a  site  for  a  building,  drew  the  plans  therefor,  and  left 
them  with  Shuck  to  be  executed.  Charles  DeLand  then 
returned  to  Illinois.  Shuck  went  to  the  land  oflSoe  at  Sioux 
City,  filed  a  pre-emption  claim  in  his  own  name  upon  the  said 
quarter  section,  and  moved  into  the  small  house  which  Win- 
spear had  erected  thereon.  Shuck  took  charge  of  the  erection 
of  a  dwelling  house  on  said  land,  pursuant  to  the  plan  prepared 
by  Charles  DeLand,  employed  and  paid  the  hands,  and  fur- 
nished the  lumber  from  his  yard,  charging  the  whole  expense, 
which  was  about  $3,000,  to  the  individual  account  of  Charles 
DeLand.  On  the  2d  day  of  September,  1873,  the  plaintiffs 
removed  with  their  family  into  the  house  so  erected.  Shuck 
also  occupied  a  part  of  said  house,  both  families  eating  at  the 
same  table. 

Shuck  procured  W.  D.  Lathrop  and  John  Blake,  on  the  12th 
of  February,  1874,  to  prove  up,  under  homestead  claims,  the 
said  quarter  section  of  land.  Blake  proved  up  the  north  half 
and  Lathrop  the  south  half  of  said  land,  and  on  the  next  day 
each  conveyed  his  interest  to  D.  M.  Shuck  and  Charles 
DeLand.  The  consideration  paid  Blake  and  Lathrop,  which 
was  about  $300,  was  paid  by  Shuck  out  of  the  firm  money 
and  charged  to  DeLand,    On  the  7th  day  of  April,  1876, 
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Shuck  and  wife  conveyed  their  interest  in  said  land  to  Charles 
DeLand.  At  the  time  of  this  conveyance  DeLand  agreed  to 
pay  his  indebtedness  to  the  firm,  about  $4,000,  and  to  assume 
the  firm  indebtedness. 

On  the  13th  day  of  July,  1873,  the  defendants  commenced 
selling  lumber  to  the  firm  of  Shuck  &  DeLand.  This  firm,  at 
the  time  that  plaintiffs  moved  upon  and  commenced  occupying 
the  premises  in  question,  owed  the  defendants  for  lumber 
purchased  the  sum  of  $29.65.  On  the  26th  day  of  February, 
1874,  Shuck  and  DeLand  executed  their  notes  to  defendants 
for  the  simi  of  $4,000,  and  secured  them  by  a  mortgage  on  the 
whole  of  the  said  southwest  quarter  of  section  twelve. 

The  defendants  brought  an  action  upon  these  notes,  and  to 
foreclose  the  mortgage.  Shuck  and  DeLand  answered  that  the 
notes  and  mortgage  had  been  procured  by  fraud,  and  asked 
that  they  be  canceled.  The  court  set  aside  the  notes  and 
mortgage,  and  rendered  a  judgment  against  Shuck  and  De- 
Land,  upon  the  original  indebtedness,  for  the  sum  of  $4,290. 
Execution  issued  upon  this  judgment,  and  was  levied  upon  the 
whole  of  said  quarter  section.  On  the  24th  day  of  July,  1875, 
the  southeast  quarter  of  said  quarter  section,  upon  which 
plaintiffs  reside,  was  sold  at  sheriff's  sale  to  defendants  for  the 
sum  of  fifteen  hundred  dollars,  the  remainder  of  said  quarter 
section  having  been  before  sold  on  execution  to  other  parties. 

To  set  aside  this  sale,  and  to  quiet  plaintiffs'  title  to  said 
forty  acres,  this  action  is  brought.  The  court  found  that  the 
property  in  question  is  plaintiflfe'  homestead,  and  that  it  is 
liable  for  the  payment  of  so  much  of  the  judgment  only  as  is 
based  upon  the  indebtedness  existing  before  the  premises  were 
occupied  as  a  homestead. 

The  legal  title  to  the  property  in  question  was  not  acquired 
until  after  the  debt  was  contracted,  upon  which  defendant's 
judgment  was  rendered.  If,  then,  plaintiffs  can  hold  the 
property  as  their  homestead,  discharged  from  the  judgment, 
their  right  to'  do  so  must  be  based  upon  some  interest  which 
they  held  in  the  property  at  the  time  their  actual  occupancy 
tsommenced. 

It  is  claimed  that  plaintiffs  acquired  an  equitable  interest  in 
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the  land  by  the  purchase  of  "Winspear's  improvements,  and  the 
1.  homestead:  Surrender  of  his  pre-emption  claim.     Winspear 

public  *&uds.'  had  no  interest  in  the  land.  At  the  most  he  had 
merely  his  improvements,  .and  possession,  and  the  right  to 
acquire  a  title  to  the  land  by  paying  the  minimum  government 
price.    Friahie  v.  Whitney^  9  Wallace,  187. 

He  could  transfer  no  greater  interest  than  he  possessed. 
The  plaintiffs,  then,  acquired  Winspear's  improvements,  which 
the  evidence  shows  were  worth  about  $350,  and  the  right  to 
go  into  possession  of  the  premises,  and  file  a  pre-emption 
claim,  and  ultimately  to  a<jquire  the  title  by  paying  the  gov- 
ernment therefor. 

Settlement  in  person  upon  the  public  lands  is  essential  to 
the  right  of  pre-emption.  Revised  Statutes  United  States, 
2 . .  Sec.  2259.    Charles  DeLand  did  not  settle  on  the 

conveyance,  j^n^j  \^  controversy  at  the  time  the  improvements 
were  purchased.  He  returned,  within  three  days,  to  Illinois, 
and  left  his  son-in-law.  Shuck,  to  perfect  the  pre-emption.  It 
is  conclusively  presumed  that  Charles  DeLand  knew  the  law 
upon  the  subject  of  pre-emption,  and  knew,  therefore,  that  the 
pre-emption  could  not  be  made  in  his  name.  If  he  expected 
Shuck  to  make  the  pre-emption  in  his  own  name,  in  the 
interest  of  and  in  trust  for  the  plaintiffs,  then  DeLand  became 
a  party  to  a  fraud  upon  the  government,  for  Sec.  2262  of  the 
Revised  Statutes  provides  that  the  pre-emptor  shall  make 
oath  before  the  receiver  or  register  "  that  he  has  not  settled 
upon  and  improved  such  land  to  sell  the  same  on  speculation, 
but  in  good  faith  to  appropriate  it  to  his  own  exclusive  use, 
and  that  he  has  not  directly  or  indirectly  made  any  agreement 
or  contract,  in  any  way  or  manner,  with  any  person  whatso- 
ever, by  which  the  title  which  he  might  acquire  from  the 
government  of  the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person  except  himself." 

DeLand  could  not  have  expected  the  entry  to  be  made  in 
his  own  name,  and  if  he  expected  Shuck  to  make  it  in  his 
name  for  plaintiffs'  use,  he  intended  Shuck  to  make  a  false 
oath  and  perpetrate  a  fraud.  In  such  case  he  is  within  the  prin- 
ciple of  OaJcs  V.  S^eatoTij  44  Iowa,  116. 
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In  virtue  of  the  pre-emption  in  the  name  of  Shuck,  DeLand 
acquired  no  equitable  interest  in  the  property  which  he  could 
enforce  as  against  Shuck.  By  furnishing  the  money  with 
which  the  improvements  were  bought,  he  acquired  a  personal 
claim  against  Shuck  for  the  money  advanced.  The  property 
remained  in  this  condition,  no  title  from  the  government 
having  been  acquired,  until  after  the  debt  was  contracted  upon 
which  the  defendants'  judgment  was  rendered.  It  follows,  we 
think,  that  plaintiffs  acquired  no  interest,  either  legal  or  equit- 
able, in  the  premises  in  controversy  until  after  the  debt  was 
contracted,  and  that  they  cannot  hold  the  property  as  a  home- 
stead,  discharged  of  such  debt. 

There  are  other  circumstances  which  cast  suspicion  upon 
the  hona  fides  of  plaintiff's  claim.  Notwithstanding  the  fact 
that  Shuck  and  DeLand  were  in  possession  of  the  property, 
they  procured  Lathrop  and  Blake  to  obtain  title  thereto  under 
homestead  claims,  and  then  to  convey  to  Shuck  and  DeLand. 
In  order  to  accomplish  this  purpose  it  was  necessary  that 
Lathrop  and  Blake  each  should  make  oath  that  the  application 
was  made  for  his  exclusive  use  and  benefit,  and  that  his  entry 
was  made  for  the  purpose  of  actual  settlement  and  cultivation, 
and  not  either  directly  or  indirectly  for  the  use  or  benefit  of 
any  other  person.  Lathrop  and  Blake  upon  making  their 
entry  conveyed  to  Shuck  and  DeLand.  In  the  answer  which 
Shuck  and  DeLand  interposed  in  the  suit  upon  the  notes,  and 
to  foreclose  the  mortgage,  they  alleged  that  a  part  of  the  real 
estate  mortgaged  was  the  homestead  of  all  of  the  defendants  to 
that  suit.  This  answer  is  altogether  inconsistent  with  the 
present  claim  that  the  property  in  contipversy  was,  when  the 
debt  was  contracted,  the  homestead  of  plaintiffs. 

The  plaintiffs  cannot  hold  the  property  in  controversy  upon 
the  ground  that  the  homestead  in  Illinois  was  exchanged  for 
it.  As  we  have  seen,  DeLand  acquired  no  equitable  interest 
in  the  land  for  the  $1,800  which  he  advanced  to  Shuck.  There 
is  no  proof  that  any  more  of  the  consideration  of  the  sale  of 
the  Illinois  homestead  went  into  the  property  in  controversy. 

We  are  of  opinion  that  the  court  below  erred  in  discharging 
the  property  in  controversy  from  the  debt  in  question. 

Kevebsed. 


Digitized  by 


Google 


42  SUPREME  COURT  OF  IOWA, 

Olmsted  y.  BUOr. 


Olmsted  v.  Blaib  et  al. 

1.  Dower:  sale  of  bbaltt:  bbs  adjudicata.  Where  an  administrator 
instituted  proceedings  in  the  probate  court  for  the  sale  of  realty  to  dis- 
charge the  debts  of  decedent,  making  the  widow  a  party,  and  process 
was  duly  aerred  upon  her,  and  the  land  sold  under  Uie  order  of  court, 
held^  that  the  right  of  the  widow  to  dower  was  ac^'udicated  in  the  pro- 
ceedings for  the  sale  of  the  land,  and  that  she  could  not  afterward  main- 
tain an  action  therefor. 

Appeal  from  Harrison  Circuit  Court. 

Thubsday,  Deoember  7. 

The  plaintiff  claims  in  this  action  to  recover  her  dower 
interest  in  certain  lands.  Her  husband  in  1861  died  seized 
of  the  real  estate  in  controversy,  and  the  petition  alleges  that 
her  dower  therein  has  not  been  assigned,  and  she  has  not  relin- 
quished her  rights  thereto.  Other  matters  set  up  in  the  peti- 
tion need  not  be  stated. 

Tlie  answer  shows  that  plaintiff's  husband,  at  the  time  of 
his  death,  was  indebted  beyond  the  value  of  his  personal  prop- 
erty, and  that  the  administrator  of  his  estate  instituted  pro- 
ceedings in  the  proper  court  of  probate  for  the  sale  of  the 
lands  in  question  to  pay  the  debts  of  the  estate.  This  pro- 
ceeding conformed  to  the  requirements  of  the  law,  all  the  steps 
having  been  taken  as  prescribed  by  the  statute.  The  plaintiff 
in  this  action  was  made  a  party  to  that  proceeding,  and  pro- 
cess issued  therein  was  duly  served  upon  her,  but  she  failed 
to  appear  and  answer;  thereto.  An  order  was  made  for  the  sale 
of  the  lands,  and  proper  proceedings  were  had  thereunder 
wherein  they  were  sold  and  duly  conveyed  by  the  administra- 
tor to  the  defendant,  John  I.  Blair,  on  the  30th  day  of  Decem- 
ber, 1866.  Blair  and  his  grantees  have  been  in  possession  of 
the  property  since  the  execution  of  the  administrator's  deed. 
The  defendants  claim  and  aver  that  plaintiff's  rights  to  the 
land  were  adjudicated  in  the  proceedings  wherein  they  were 
sold  by  the  administrator.  The  defendants  also  set  up  the 
statute  of  limitations  as  a  bar  to  plaintiff's  action. 
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The  plaintiff  demurred  to  the  answer  of  defendants,  on  the 
grounds  that  the  facts  of  plaintiff  being  a  party  and  having 
been  served  with  notice  in  the  proceedings  for  the  sale  of  the 
lands  by  the  administrator  constitute  no  defense  to  the  action^ 
and  that  the  facts  shown  in  the  petition  make  out  no  defense 
under  the  statute  of  limitations.  The  plaintiff's  demurrer 
was  overruled.  She  elected  to  stand  thereon,  and  judgment, 
dismissing  her  petition,  was  rendered,  from  which  she  appeals. 

F.  Bangs  and  Clinton^  Hart  <&  Brewer,  for  appellant. 

/.  i\r.  Kidder,  for  appellees. 

Beck,  J. — Two  defenses  to  the  action  are  pleaded  in  the 
answer  of  defendants.     They  are  these:     1.  A  former  adjudi- 
1.  dowee:       cation  upon  the  rights  of  plaintiff  set  up  in  hst 
^^int^'  petition,  adverse  to  her  claim  to  the  lands.     2.  The 
®^*-  bar  of  the  statute  of  limitations.     The  demurrer 

admits  the  facts  well  pleaded  whereon  these  defenses  are 
based.  If  either  of  the  defenses  are  sufficient  in  law,  the 
demurrer  to  the  answer  was  properly  sustained.  In  our  judg- 
ment the  first  must  be  so  held.  It  is  unnecessary  to  hold  the 
second  good  in  order  to  sustain  the  rulings  of  the  court  below. 
It  will  not,  therefore,  be  considered  or  passed  upon  in  this 
opinion. 

We  will  proceed  to  consider  the  sufficiency  of  the  defense 
of  former  adjudication  assailed  by  the  demurrer  of  plainti£ 
It  is  based  upon  the  fact  that  plaintiff^  was  made  a  party  and 
duly  served  with  process  in  the  proceedings  instituted  by  the 
administrator  for  the  sale  of  the  lands.  .It  cannot  be  doubted 
that,  if  the  subject  matter  of  the  action,  so  far  as  it  includes 
the  claim  and  right  of  plaintiff  to  dower  in  the  lands,  was 
involved  in  that  proceeding,  and  the  court  in  which  the  same 
was  determined  had  jurisdiction  thereof  and  of  the  person  of 
plaintiff,  a  decision  in  such  case  adverse  to  plaintiff  would  be 
binding  upon  her  and  bar  her  right  of  recovery  in  this  action. 
Plaintiff's  husband  having  died  in  1861,  and  the  sale  of  the 
lands  having  been  made  in  1866,  her  rights  and  the  effect  of 
the  proceedings  under  which  the  lands  were  sold   must  be 
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determined  nnder  the  provisions  of  the  Revision  of  1860.  It 
may  be  admitted,  for  the  purpose  of  this  case,  that  plaintiff's 
dower  interest  in  the  lands  of  which  her  husband  died  seized, 
was  not  subject  to  the  debts  of  her  husband's  estate.  Counsel 
for  defendants  concede  this  proposition,  and  express  the  opin- 
ion that  the  .case  falls  within  the  rule  of  Jlock  v.  Watsoriy  41 
Iowa,  241. 

Under  the  Revision  of  1860,  if  the  personal  effects  of  the 
deceased  were  inadequate  to  pay  the  debts  of  the  estate,  a  suf- 
ficient portion  of  the  lands  were  allowed  to  be  sold  for  that 
purpose.  The  sale  was  ordered  by  the  court  of  probate  upon 
proceedings  prescribed  by  the  statute.  But  prior  to  the  mak- 
ing of  such  an  order  notice  was  required  to  be  given  "to  all 
the  persons  interested  in  such  real  estate."  §§  2374-2376. 
In  these  proceedings  the  court  had  jurisdiction  to  determine 
the  existence  of  indebtedness  against  the  estate,  the  insuffi- 
ciency of  the  personal  property  to  pay  it,  the  fact  that  the  land, 
which  the  administrator  asked  the  court  in  his  application  for 
authority  to  sell,  was  subject  to  sale  for  the  payment  of  debts, 
the  quantity  to  be  sold,  and  whether  the  interest  and  rights 
of  those  made  parties  to  the  proceedings  were  such  that,  under 
the  law,  the  land  could  or  could  not  be  sold.  These  things 
constituted  the  subject  matter  of  the  proceedings.  The  juris- 
diction of  the  court  over  this  subject  matter  cannot  be  doubted. 
Plaintiff  was  made  a  party  to  the  proceeding  and  duly  served 
with  notice;  the  court  had  jurisdiction  of  her  person.  Plain- 
tiff's rights  and  interest  in  the  lands,  as  we  have  just  seen, 
were  of  the  subject  matter  of  the  proceeding.  If  her  dower 
interest  had  been  barred  by  her  own  act,  if  her  dower  in  all 
the  real  estate  of  her  husband  had  been  set  apart  in  other 
lands,  or  if  her  dower  was  unassigned  and  there  were  other 
lands  of  the  estate  out  of  which  the  law  would  assign  to  her 
dower  in  preference  to  the  lands  in  suit  or  any  part  of  them, 
in  these  and  other  cases  the  court  would  be  authorized  to  order 
the  sale  of  the  property  free  from  her  claim  thereon.  The 
order  of  the  court  for  the  sale  of  the  land  must  be  understood 
as  a  judgment  for  the  sale  of  all  the  interests  therein  held  by 
the  estate— the  fee  simple  title  of  all  the  property.    And,  if 
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any  of  the  facts  above  mentioned  existed,  the  full  fee  simple 
title  in  all  the  lands  and  all  the  interest  therein  were  found  in 
the  estate.  Upon  an  adjudication  that  plaintiiF  was  entitled 
to  no  part  of  the  lands  in  suit  as  dower,  the  sale  and  deed 
thereunder  would  have  conveyed  such  interest  and  title  to  the 
purchaser.  Tlie  plaintiff  having  failed  to  set  up  any  objection 
or  defense  to  the  proceedings,  being  a  party  thereto,  the  judg- 
inent  therein  ordering  the  sale  must  be  regarded  as  adverse  to 
any  claim  she  held  or  could  have  set  up.  This  judgment 
operates  to  bar  her  right  of  dower  in  the  lands  in  suit,  and 
forever  estops  her  to  set  it  up  in  any  proceedings.  These 
conclusions  are  based  upon  familiar  principles  and  sustained 
by  Garvin  v.  Hatcher  et  aL,  39  Iowa,  685.  No  distinction 
between  the  facts  of  that  case  and  this  one  exists,  except  in 
the  former  the  widow  appeared  and  set  up  her  claim  for 
dower.  In  this  case  she  failed  to  appear.  The  judgment  in 
this  action,  ordering  the  sale  of  the  lands,  had  the  same  effect 
upon  the  dower  interest  as  the  like  adjudication  in  the  other 
case. 

Affirmed. 


>                                                          45      45| 
102 93| 

Anderson  v.  Haskell  et  al,  i  45     461 

;i33     36^ 

1.  Contract:  RESCISSION.    An  executory  contract  may  be  rescinded  upon      46     45 

a  failure  by  the  obligor  to  perform  the  conditions  thereof,  and  a  restora-     ^^    ^ 
tion  of  him,  or  an  offer  to  restore  him,  to  the  position  he  occupied  when 
the  contract  was  entered  into. 

2.  : :  TITLE  bond.    A  party  is  not  bound  to  accept  money  in 

payment  for  land  and  surrender  a  bond  therefor,  if  payment  is  offered 
before  the  time  fixed  in  the  contract,  nor  will  such  offer  prevent  him 
fix)m  rescinding  the  contract  if  payment  is  not  made  according  to  its 
terms. 

Appeal  from  Cass  District  CovH. 

Friday,  December  8. 

Action  in  chancery  to  enforce  the  specific  performance  of  a 
contract  to  convey  lands.    Upon  a  hearing  on  the  merits  there 
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was  a  decree  for  plaintiff.    Defendant  Haskell  alone  appeals. 
The  facts  of  the  case  appear  in  the  opinion. 

A,  S.  Churchilly  for  appellant. 

Temple  (&  Phelps^  for  appellee 

Beck,  J.  —  The  facts  of  the  case,  so  far  as  it  is  necessary  to 
state  them,  as  thej  appear  from  tlie  pleadings  and  evidence, 
are  as  follows:  The  defendants,  Lydia^  Caroline  J.,  John  W., 
and  Alice  L.  Graham,  on  the  22d  day  of  September,  1874, 
executed  a  bond  obligating  themselves  to  convey  to  plaintiff 
a  certain  tract  of  land  in  Cass  county  upon  the  payment  of 
the  purchase  money  according  to  the  terms  and  conditions 
stipulated.  The  plaintiff  alleges  that  he  has  made  the  pay- 
ment provided  for  in  the  bond,  and  prays  in  his  petition 
that  the  defendants  named  may  be  required  to  execute  to  him 
a  deed  for  the  land.  Haskell  is  made  a  defendant  to  the 
action  as  one  claiming  some  interest  in  the  property.  The 
Grahams  do  not  contest  plaintiff's  right  to  the  relief  asked. 
EEaskell  alleges  that  one  under  whom  he  claims  as  assignee 
purchased  the  land  of  the  Grahams,  June  12th,  1873,  by  a 
contract  with  the  agent  of  the  owners,  whereby  he  agreed  to 
pay  different  installments  of  the  purchase  money  at  specified 
dates,  and  did  pay  fifty  dollars  at  the  time  of  the  making  of 
the  contract,  for  which  a  receipt  was  given  him  expressing 
the  terms  of  the  agreement.  This  receipt  stipulates  that  a 
bond  for  a  deed  is  to  be  executed  to  him  as  soon  as  $200  of 
the  purchase  money  is  paid.  He  alleges  that  he  went  into 
possession  of  the  land  and  that  plaintiff  Anderson  had  full 
notice  of  his  rights  and  equities  under  the  contract  of  pur- 
chase, which  he  prays,  in  a  cross-bill,  may  be  enforced. 

It  will  be  observed  that  the  contest  in  the  case  is  exclu- 
sively between  plaintiff  and  Haskell,  and  it  is  conceded  if  the 
latter  has  no  right  to  the  land  plaintiff  is  entitled  to  a  decree. 

It  is  not  disputed  that  a  contract  of  the  character  alleged 
by  Haskell  was  made  by  the  Grahams,  through  their  agent, 
for  the  sale  of  the  land  to  one  Noble,  who  assigned  it  to  Has- 
kell.   The  point  which  we  are  to  determine  involves  tlie  exist- 
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enco  of  that  contract  as  a  bindiog  obligation ;  the  conclusion 
we  shall  reach  will  settle  the  rights  of  the  parties  to  the  land. 
Haskell  as  well  as  Noble  failing  to  pay  the  money  at  the 
time  stipulated  in  the  contract,  the  Grahams  treated  it  as 
1  contract:  rescinded  and  sold  the  land  to  plaintiflF.  In  our 
rescission.  opinion,  the  failure  of  Haskell  to  pay  the  first  in- 
stallment of  the  purchase  money  according  to  the  terms  of  the 
contract,  after  more  than  one  demand  by  the  agent  of  the 
Grahams  for  its  payment,  and  notice  that  in  case  of  default 
for  a  period  named  the  contract  would  be  canceled,  facts 
which  are  shown  by  the  evidence,  authorized  the  rescission 
of  the  contract.  The  rescission,  of  course,  could  only  have 
been  effected  by  putting  Haskell  in  the  same  position  he 
occupied  before  the  contract  was  executed,  that  is,  by  repay- 
ing the  fifty  dollars  advanced  upon  the  execution  of  the  con- 
tract. This  the  Grahams,  through  their  agent,  more  than 
once  offered  to  do.  Besides  this,  Haskell  was  in  possession 
of  a  part  of  the  land,  and  the  evidence  authorizes  us  to  con- 
clude that  the  profits  realized  by  him  therefrom  exceeded 
the  sum  he  had  paid,  fifty  dollars.  In  that  case  the  Grahams 
were  not  required  to  pay  or  offer  to  pay  the  money  Haskell 
had  advanced.    Highee  v.  WhUtaker  et  al.y  8  Ohio,  198. 

II.  Haskell  insists  that  he  offered  to  make  the  first  pay- 
ment, but  did  not  do  so  because  the  agent  had  not  received 
^ . from  the  Grahams,  who  are  non-residents,  the 

tiue  bond.  \)oii&  to  be  delivered  to  the  purchaser  upon  pay- 
ment of  the  first  installment  of  the  purchase  money.  This 
offer,  however,  was  before  the  day  fixed  in  the  contract,  and 
cannot  be  considered  an  offer  under  the  terms  of  that  con- 
tract There  was  no  obligation  upon  the  Grahams  to  have 
the  bond  ready  for  delivery  at  the  time,  and  they  cannot  be 
regarded  as  in  default  because  it  was  not  ready. 

III.  Haskell  arranged  with  one  Dudley  to  pay  the  pur- 
chase price  of  the  land  and  take  the  deed  in  his  own  name. 
Dudley  offered  to.  pay  the  agent  of  the  Grahams  and  take 
the  deed.  This  was  after  the  rescission  of  the  contract,  and 
the  offer  was  refused  on  that  ground.  It  cannot  be  regarded 
as  an  attempt  to  perform  the  contract 
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IV.  The  evidence,  in  our  opinion,  presents  the  case  of  the 
purchaser,  Haskell,  refusing  without  cause  to  perform  the 
terms  of  the 'contract,  and  finally  claiming  to  enforce  it  when, 
on  account  of  the  increase  in  the  value  of  the  lands,  or 
for  other  reasons,  he  finds  its  performance  will  be  to  his  own 
interest.    Equity  will  aflTord  him  no  relief. 

Affirmed. 


Geobgia  v.  Kepford. 

1.  Damages :  woes  recoverable.  Damages  are  recoverable  only  when 
they  are  the  proximate  consequence  of  the  act  complained  of,  and  not 
when  they  are  the  secondary  results  thereof,  either  alone  or  in  combi- 
nation with  other  circumstances. 

2. :  :  SLANDER.     An  action  for  divorce  on  the  ground  of 

inhuman  treatment,  alleged  to  have  been  occasioned  by  a  charge  of  lar- 
ceny and  adultery  against  the  husband,  cannot  be  made  the  basis  of  an 
action  for  damages. 

3. : : .  Desertion  of  the  husband  by  the  wife  in  conse- 
quence of  the  publication  of  a  charge  against  him  of  larceny  and  adul- 
tery is  not  such  a  natural  and  proximate  consequence  of  the  slander  as 
to  entitie  him  to  special  damages  therefor. 

4. : : .    Semble,  that  if  the  charge  had  been  made  for 

the  purpose  of  inducing  the  desertion,  special  damages  would  have  been 
recoverable  therefor. 

5.  Slander :  words  actionable  per  be.  Words  imputing  to  a  married 
man  a  want  of  chastity  are  actionable  per  ve. 

6. :  larceny.    The  charge  of  larceny  is  substantiated  by  proof  that 

one  unlawfully  appropriated  the  property  of  another,  even  though  he 
afterward  voluntarily  surrendered  it. 

7. :  confession:  evidence.    A  confession  of  guilt  by  one  who  has 

been  charged  with  a  crime  will  not,  in  an  action  of  slander,  warrant  the 
jury  in  finding,  in  justification  of  the  charge,  that  the  plaintiff  had  been 
guilty  of  the  crime. 

Appeal  from  Keokuk  Circuit  Court. 

Friday,  December  8. 

This  is  an  action  to  recover  damages  on  acconnt  of  alleged 
slanderous  words  spoken  by  defendant,  in  effect  imputing  to 
plaintiff  the  crimes  of  larceny  and  adultery. 
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The  first  connt  of  the  petition  alleges  no  special  damages. 
The  second  coant  alleges  that  plaintiff  was,  at  the  time  of 
speaking  the  words  charged,  a  married  man;  that  said  words 
were  spoken  by  defendant  maliciously  to  slander  plaintiff,  and 
to  cause  his  wife  to  leave  him;  that  in  consequence  of  so  speak- 
ing said  words  plaintiff's  wife  soon  thereafter  did  abandon 
him,  refused  to  live  with  him,  and  commenced  an  action  of 
divorce,  whereby  this  plaintiff  was  to  great  expense  in  defend- 
ing the  same,  all  to  his  damage  in  the  sum  of  $5,000. 
.  The  defendant  for  answer  pleads:  A  general  denial;  a  jus- 
tification, admitting  the  speaking  the  words,  and  averring  the 
same  to  be  true;  in  mitigation,  alleging  defendant  had  heard 
plaintiff  admit  the  adultery  and  larceny,  and  believing  he  told 
the  truth,  spoke  the  words  without  malice. 

Plaintiff  in  reply  tiled  a  general  denial. 

There  was  a  jury  trial,  and  a  verdict  and  judgment  for 
plaintiff  for  $500.    Defendant  appeals. 

Woodin  cfe  McJunkin^  for  appellant. 
Hamed  <&  Fonda^  for  appellee. 

Day,  J. — I.  On  the  trial  of  the  cause  the  plaintiff  intro- 
duced evidence  tending  to  prove  the  speaking  by  defendant 
1.  damages:  of  the  words  charged  in  the  petition,  and  that  in 
erabie.  consequence  thereof  the  wife  of  plaintiff  abandoned 

him,  and  thereafter  began  an  action  for  divorce  against  him  on 
the  ground  of  inhuman  treatment. 

The  plaintiff  was  sworn  in  his  own  behalf,  and  was  asked  the 
following  question:  "  State  what  expense,  if  any,  you  were  to 
in  looking  after  and  defending  the  divorce  suit  brought  against 
you  by  your  wife." 

Tlie  defendant  objected  to  this  question  on  the  ground  that 
the  damage  sought  to  be  proved  was  too  remote.  The  objec- 
tion was  overruled,  and  plaintiff  answered  that  he  spent  thirty 
days  time,  worth  two  and  one-half  dollars  per  day,  and  paid 
his  attorneys  twenty -five  dollars.  The  admission  of  this  tes- 
timony is  assigned  as  error. 

The  testimony,  we  think,  was  improperly  admitted.     Dam- 
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age  to  be  recoverable  must  be  the  proximate  consequence  of 
the  act  complained  of;  it  must  be  the  consequence  that  follows 
the  act,  and  not  the  secondary  result  from  the  first  conse- 
quence, either  alone  or  in  combination  with  other  circum- 
stances. Dxibuque  Wood  d&  Coal  Association  v.  The  City 
of  Dubuque,  80  Iowa,  176. 

An  action  for  divorce  on  the  ground  of  inhuman  treatment 
is  not  the  proximate  consequence  of  a  charge  of  larceny  or 
adultery. 

II.     It  is  claimed  that  the  court  erred  in  charging  that  the 

g .  jury  might  give  special  damages  for  the  wife's 

slander.  desertion,  if  caused  by  the  speaking  of  the  slan- 
derous words  alleged. 

General  damages  are  such  as  the  law  implies  or  presumes 
to  have  accrued  from  the  wrong  complained  of.  Special  dam- 
ages are  such  as  really  took  place,  but  are  not  implied  by  law; 
and  are  either  superadded  to  general  damages,  arising  from  an 
act  injurious  in  itself,  as  where  some  particular  loss  arises  from 
the  uttering  of  slanderous  words  actionable  in  themselves,  or 
are  such  as  arise  from  an  act  indifferent  and  not  actionable  in 
itself,  but  injurious  only  in  its  consequences,  as  where  words 
become  actionable  only  by  reason  of  special  damage  ensuing. 
Ohitty  on  Pleading,  Vok  1,  p.  458,  quoted  in  Sedgwick  on 
Damages,  sixth  edition,  p.  732.  But  damages,  both  general 
and  special,  must  be  the  natural  and  proximate,  though  not 
the  necessary,  consequence  of  the  act  complained  of.  Sedg- 
wick on  Measure  of  Damages,  p.  66;  Beach  v,  JRanney,  2 
Hill,  809  (314).  A  man  is  not  responsible  for  all  the  remote 
and  possible  consequences  which  may  result  from  his  act, 
although  he  may  be  a  wrong-doer.    Beach  v.  Ranney,  supra. 

Now,  whilst  desertion  by  the  wife  of  a  husband  against 
whom  simply  a  slanderous  charge  of  larceny  and  adultery  had 
been  preferred,  might,  in  exceptional  cases,  follow,  as  a  conse- 
quence of  the  charge,  yet  we  think  that  such  a  result  is  not 
the  natural  and  proximate  consequence.  A  rule  of  law  must 
not  be  adduced  from  what  might  follow  in  exceptional  cases, 
and  with  peculiar  temperaments,  under  particular  circum- 
stances, but  from  what  is  likely  to  follow  under  ordinary  cir- 
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camstances.  A  very  suspicious  or  a  very  credulous  woman, 
might  desert  her  husband  upon  the  first  slanderous  report 
against  hira.  But  the  question  is  not  what  a  very  credulous 
or  a  very  suspicious  woman  might  do,  but  what  would  an 
ordinary  woman  naturally  do?  Guided  by  these  principles, 
we  have  no  hesitancy  in  holding  that,  whilst  in  this  particular 
case  the  plaintiflF's  wife  may  have  abandoned  him  because  of 
defendant's  slander,  yet  such  desertion  was  not  the  natural  and 
proximate  consequence  of  the  slander. 

The  petition  alleges  that  the  defendant  spoke  the  slanderous 
words  for  the  purpose  of  causing  plaintiff's  wife  to  leave  him. 

4^ . .  If  this  had  been  proved,  and  the  instruction  had 

•  been  based  upon  the  existence  of  such  proof,  it 

would  not,  probably,  have  been  erroneous.  For  a  party  ought 
not  to  be  permitted  to  complain  that  he  has  been  held  respon- 
sible for  results  which  he  sought  to  accomplish.  But  there 
does  not  seem  to  have  been  any  proof  that  the  words  were 
spoken  for  this  purpose;  nor  does  the  instruction  refer  to  such 
purpose  as  an  element  necessary  to  recovery. 

III.  Appellant  assigns  as  error  the  action  of  the  court  in 
charging  that  words  imputing  to  plaintiff  a  want  of  chastity 
6.  8LANDEB:     are  actionable  ver  Be.    The  plaintiff  alleires,  and 

words  action-  ,  *    ^,  •!  .       ^i  i 

able  per  se.  as  we  have  not  the  evidence  in  the  record,  we 
must  presume  he  proved,  that  he  was,  at  the  time  of  speak- 
ing the  words,  a  married  man. 

The  petition  alleges  that  defendant  charged  plaintiff  with 
being  a  whore-master,  and  that  he  was  whoring  around  Mil- 
lersburg.  Plaintiff  being  a  married  man,  these  words  imputed 
to  him  the  crime  of  adultery,  and  they  are  actionable  per  se. 

IV.  Tlie  court  instructed  as  follows:  "Under  the  defense 
of  justification  the  defendant  has  introduced  evidence  tend- 
^ .  j^    ing  to  show  that  at  one  time,  many  years  ago, 

ceny.  while    plaintiff    and    defendant    were    traveling 

through  the  county,  the  plaintiff  caught  a  pig,  the  property 
of  another,  and  avowed  his  intention  of  appropriating  it  to 
his  own  use.  If  you  believe  from  the  evidence  that  plaintiff 
did  catch  the  pig  with  the  intention  to  appropriate  it  to  his 
own  use,  yet  as  he  did  not  so  appropriate  it,  but  let  it  go, 
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you  are  instructed  that  such  act  did  not  constitute  the  crime 
of  larceny,  nor  was  it  stealing.'' 

This  instruction  is  erroneous  in  that  it  charges  that  a  fact 
existed;  but  whether  defendant  was  at  all  prejudiced  by  this 
charge  we  have  no  means  of  determining,  for  the  evidence  is 
not  in  the  record. 

The  instruction,  however,  is,  we  think,  otherwise  erroneous. 
If  the  plaintiff  took  the  pig  into  his  possession  with  the 
intention  of  appropriating  it  to  his  own  use,  he  was  guilty  of 
the  crime  of  larceny,  although  he  afterward  let  it  go.  Har- 
rison  v.  The  P^ople^  50  K.  Y.,  518;  Commonwealth  v. 
Tuckisj  99  Mass.,  431.  The  fact  that  plaintiff  let  the  pig  go 
was  a  proper  consideration  for  the  jury  in  determining  the 
intent  with  which  he  took  it  into  his  possession. 

V.  The  court  instructed  as  follows:  "The  confession  of 
plaintiff  alone,  if  he  was  on  trial  for  the  crime  of  adultery, 

7. :  con-  unless  made  in  open  court,  would  not  warrant  a 

deuce. '  '  couviction  unless  accompanied  with  other  proof 
that  the  offense  was  committed ;  and  evidence  alone  of  plain^ 
tiff's  admission  out  of  court  to  the  effect  that  he  had  com- 
mitted adultery  or  larceny  would  not  be  sufficient  to  justify 
you  in  finding  that  the  plaintiff  was  guilty  of  such  crimes." 
Section  4427  of  the  Code,  4806  of  the  Revision,  provides 
that  "  the  confession  of  the  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction  unless  accompanied  with 
other  proof  that  the  offense  was  committed." 

In  FoTshee  v.  Ahrams^  2  Iowa,  571  (579),  it  was  held  that 
if  a  defendant  imputes  a  crime,  and  justifies  in  his  defense, 
he  must,  in  order  to  sustain  his  plea,  adduce  such  evidence  as 
would  be  required  to  convict  the  plaintiff  if  on  his  trial  for 
the  crime  imputed  to  him.  The  same  doctrine  was  held  in 
Fountain  v.  Westy  23  Iowa,  9;  and  in  FUis  v.  Zindley,  38 
Iowa,  461.  It  is  claimed,  however,  that  these  decisions  refer 
to  the  quantum  and  not  to  the  kin(f  of  proof.  This  may  be 
admitted.  Section  4427  refers  to  the  quantum  of  proof.  It 
does  not  make  the  confession  of  the  defendant  inadmissible 
as  evidence,  but  declares  that  alone  it  shall  not  be  sufficient 
in  quantity  to  warrant  a  conviction.     If  the  confession  of  the 
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accused  alone  does  not  warrant  his  conviction  when  accused 
of  a  crime,  under  the  foregoing  decisions  such  confession  will 
not,  in  an  Action  of  slander,  in  which  the  defendant  justifies 
an  imputation  of  a  crime,  warrant  the  jury  in  finding  that 
the  plaintiflf  has  committed  the  crime  charged.  There  is  no 
error  in  this  instruction. 

For  the  errors  above  considered  the  judgment  is 

Revebsed. 


Thb  Ind.  Dist.  of  Faibview  v.  Dubland  et  al. 

1.  Bchool  District:  independent  district:  abandonment  of  or- 

ganization. An  independent  district,  embracing  temtoiy  lying  within 
the  limits  of  two  district  townships,  cannot  be  deprived  of  its  territory 
save  upon  the  concurrent  action  of  the  boards  of  directors  of  both  the 
district  townships;  and  when  the  organization  of  one  of  the  townships 
has  been  abandoned,  the  territory  lying  within  the  limits  of  the  other 
cannot  be  restored  to  it  upon  a  vote  to  that  effect  by  two  thirds  of  the 
voters  residing  within  the  township. 

2.  : :  construction  op  statute.    Section  1798  of  the  Code 

provides  for  detaching  territory  only  when  both  townships  are  organ- 
ized as  district  townships,  and  each  is  governed  by  a  board  of  directors 
whose  jurisdiction  extends  over  the  entire  township. 

8.    : :  RE-DISTRICTING.    Where  a  district  township  had  been 

divided  into  independent  districts,  a  vote  of  the  electors  re-districting 
the  township  did  not  have  the  effect  to  destroy  the  legal  existence  of  an 
independent  district  lying  partly  within  the  township  and  partly  within 
another,  notwithstanding  the  directors  of  the  latter  had  ordered  the 
territory  belonging  to  it  to  be  restored. 

Appeal  from,  Keokvk  District  Court. 
Fbiday,  Deoembeb  8. 

SuB-DiSTBiOT  No.  7  of  Van  Buren  township,  in  said  county, 
was  formed  under  the  law  existing  and  in  force  that  now 
<5on8titutes  §  1797  of  the  Code,  and  was  composed  of  contigu- 
ous- territory  situate  in  both  Van  Buren  and  German  town- 
ships. 

Such  sub-district  afterward  became  the  independent  district 
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of  Fairview,  the  plaintiff  in  this  action.  At  or  about  the 
same  time  all  the  other  sub  districts  in  Van  Buren  township 
were  formed  into  or  became  independent  districts,  and  the 
district  township  of  Van  Buren  ceased  to  exist. 

Afterward  the  district  township  of  German  attempted  to 
detach  from  the  plaintiff  so  much  of  the  territoryMbrming  a 
part  of  the  latter  as  belonged  to  and  formed  a  part  of  said 
township.  Previous  to  this  action  bj  German  township,  the 
trustees  of  Van  Buren  township,  in  pursuance  of  a  petition, 
called  an  election  in  said  township  for  the  purpose  of  deter- 
mining the  propriety  of  changing  the  boundaries  of  the  inde- 
pendent districts  of  Van  Buren  township,  and  to  make  the 
number  of  such  districts  one  less  than  had  previously  existed. 

The  result  of  this  election,  and  of  the  action  of  the  town- 
ship trustees,  is  that,  if  valid  and  legal,  the  independent  dis- 
trict of  Fairview  has  ceased  to  exist,  and  independent  district 
No.  7  is  constituted  in  lieu  thereof,  which  embmces  a  portion 
of  the  territory  forming  a  part  of  the  plaintiff,  and  certain 
other  territory.  Independent  district  No.  7  lies  wholly  in  Van 
Buren  township. 

The  effect  of  the  ruling  of  the  District  Court  was  that  the 
action  aforesaid  did  not  have  the  effect  to  deprive  the  plaintiff 
of  a  legal  existence,  and  the  defendants  appeal. 

C.  JU.  Brown  and  McJvmkin^  Henderson  dk  JoneSy  for 
appellants. 

Woodin  &  McJunkiny  for  appellee. 

Seevebs,  Ch.  J.  —  School  districts,  both  independent  and 

township,  are  creatures  of  the  statute,  and  may  be  altered  or 

1  SCHOOL  dis-  cl^aJ^gGd  in  such  manner  as  the  General  Assembly 

jSndelS^dia-  "^^7  prescribe.     If,  therefore,  statutory  authority 

donmem;*^f     ^xists  under  which  the  action  of  the  townships  of 

organizaUon.  German  and  Van  Buren  can  be  sustained,  then  the 

action  of  the  District  Court  is  erroneous;   otherwise  it  is 

correct. 

The  action  of  German  township,  it  is  claimed,  may  be  sus- 
tained  under  Code,  §  1798,  which  is  as  follows:  ''  In  all  cases 
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where  territory  has  been  or  may  be  set  into  an  adjoining 
county  or  township  for  school  purposes,  such  territory  may 
be  restored  by  the  concurrence  of  the  respective  boards  of 
dii'ectors;  but  on  the  written  application  of  two-thirds  of  the 
electors  residing  upon  the  territory  within  the  township  in 
which  the  school-house  is  not  situated,  the  said  boards  shall 
restore  the  territory  to  the  district  to  which  it  geographically 
belongs." 

It  will  be  seen  that  territory  belonging  to  one  township  and 
attached  for  school  purposes  to  another  may  be  detached  and 
restored  to  the  township  to  which  it  geographically  belongs 
by  the  concurrence  or  joint  action  of  the  boards  of  directors 
of  both  district  townships.  There  is  no  pretense  that  this  has 
been  done.  In  fact  it  could  not  be,  for  the  reason  there  was 
no  such  a  thing  or  artificial  being  as  the  district  township  of 
Van  Buren,  and  consequently  there  was  no  board  of  directors 
to  concur  with  the  German  township  board. 

The  school-house  is  situate  on  the  territory  of  plaintiff, 
within  the  boundaries  of  Yan  Buren  township,  and  on  the 
written  application  of  two-thirds  of  the  electors  residing  in 
the  territory  of  the  plaintiff  within  German  township,  the 
board  of  directors  of  German  township  ordered  the  territory 
within  the  limits  of  that  township  to  be  restored  thereto. 

Although  the  latter  clause  of  §  1798  leaves  no  discretion 
in  the  respective  boards  of  directors  if  two-thirds  of  the  elec- 

2.  — : :  tors  residing  in  the  territory  in  which  the  school- 

of  statute.  house  is  not  situated  unite  in  a  written  applica- 
tion, nevertheless  the  concurrence  of  the  boards  of  directors  of 
both  townships  is  required;  and  this  is  a  reasonable  and  just 
requirement  so  that  the  board  of  the  township  in  which  the 
remaining  territory  is  situate  may  properly  provide  for  and 
take  charge  of  such  territory  and  the  children  residing  therein. 

In  other  words,  §  1798  contemplates  and  provides  for  de- 
taching territory  in  such  cases  only  when  both  townships  are 
organized  as  district  townships,  governed  and  controlled  by 
a  board  of  directors  whose  jurisdiction  extends  over  the  whole 
township. 

It  is  urged,  howiever,  that  the  action  of  the  people  of  Van 
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Buren  township,  in  the  vote  held  by  them  re-organizing  the 

^ . .  independent  districts  of  said  township,  takes  the 

^districting:  p]ace  of  the  required  action  of  the  board  of  direct- 
ors. It  is  a  sufficient  reply  to  this  to  say  that  the  statute  does 
not  so  declare.  That  it  might  have  so  provided  is  certain; 
but  that  it  does  not  is  just  as  certain. 

This  action  is  attempted  to  be  sustained  under  §  1814  of 
the  Code,  the  object  and  purpose  of  which  is  to  enable  "  town- 
ship districts  to  consolidate  and  organize  as  independent  dis- 
tricts." Admitting  that  this  section  applies  to  townships 
already  organized  into  independent  districts,  yet  at  the  time 
such  vote  was  taken  the  territory  forming  a  part  of  plaintiff 
within  the  limits  of  German  township  still  formed  a  part  of 
the  plaintiff,  and  the  people  residing  therein  were  not  per- 
mitted to  vote  at  such  election.  For  the  purposes  of  such 
election  the  people  residing  on  said  territory  were  just  as 
much  entitled  to  vote  thereat  as  those  residing  within  the 
geograpliical  limits  of  Van  Buren  township. 

The  object  and  purpose  of  §  1814  is  two  fold  only.  1.  To 
consolidate  a  district  township  when  it  has  been  divided  into 
8ub-district«,  and  organize  the  whole  township  "as  an  inde- 
pendent district."  2.  Where  a  township  has  been  organized 
into  independent  districts,  to  consolidate  the  latter  "as  an 
independent  district"  embracing  the  whole  township.  The 
action  of  Van  Buren  township  by  the  vote  taken  and  action 
thereon  accomplished  neither  of  these  purposes.  To  consoli- 
date means  something  more  than  re-arrange  or  re*  divide. 
"In  a  general  sense  it  means  to  unite  into  one  mass  or  body, 
as  to  consolidate  the  forces  of  an  army,  or  various  funds.  In 
parliamentary  usage,  to  consolidate  two  bills  is  to  unite  them 
into  one.  In  law,  to  consolidate  benefices  is  to  combine  them 
into  one."     Such  is  Mr.  Webster's  definition  of  the  word. 

For  the  reasons  stated  the  judgment  of  the  District  Court 
must  be 

Affibmkd. 
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1.  Praotioe:  instructions:  appeal.    If  under  no  possible  yiew  of  the 

case  the  instructions  given  or  refused  can  be  correct,  the  Supreme  Court 
will  review  the  action  of  the  court  below  with  respect  thereto,  even  if 
the  record  does  not  properly  present  the  evidence  offered  upon  the  trial. 

2.  Minor:  recovbrt  fob  pbbsonal  sebyices:  contract.     Where  a 

minor  has  rendered  services  in  accordance  with  the  terms  of  a  contract 
entered  into  by  himself  and  has  received  payment  for  the  same,  such 
payment  is  a  ftill  satisfaction  for  the  services  and  the  minor  cannot  a 
second  time  recover  therefor. 

Appeal  from  Davis  Circuit  Court. 

Friday,  Deobbiber  8. 

The  petition  states  that  plaintiff  is  a  minor  and  unmarried, 
and  that  he  performed  work  and  labor  for  the  defendant,  and 
that  his  services  were  reasonably  worth  $180,  for  which  amount 
he  asks  judgment. 

The  answer  denies  the  allegations  in  the  petition,  and 
alleges  that  plaintiff  represented  himself  to  be  of  age,  and 
defendant  so  believing  he  engaged  plaintiff,  and  lie  agreed  to 
work  and  do  chores  for  his  board  and  clothing,  and  that  all 
the  labor  was  done  under  that  agreement;  that  defendant 
boarded  and  clothed  him  during  the  time  agreed  on,  and  has 
paid  him  more  than  his  services  were  worth,  and  he  owes  the 
plaintiff  nothing;  that  since  the  commencement  of  the  action 
he  has  settled  with  plaintiff  and  fuUj  paid  him  all  that  was 
his  due. 

The  reply  denied  there  was  any  valid  settlement  between 
the  plaintiff  and  defendant  since  the  commencement  of  the 
suit,  and  denies  defendant  has  paid  plaintiff  as  alleged,  and 
avers  that  the  settlement  was  procured  through  fraud. 

There  was  a  trial  by  jury,  verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Weaver  iSb  Payne  and  M.  E.  Jonee^  for  appellant 

Traverse  dh  Eichelberger  and  Trimble  dk  CarrutherSy  for 
appellee. 
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Seevers,  Ch.  J. — I.  The  errors  assigned  relate  solely  to 
the  instructions  given  and  refused,  and  it  is  objected  by  the 
1.  PRACTICE :    appellee  that  no  part  of  the  evidence  is  properly 

instructions:     ,  ^^  j  xu  /^u       4.«  f     f      J 

appeal.  beiore  ns  and  that,  thereiore,  we  cannot  pass  upon 

the  pertinency  of  the  instructions  or  determine  they  are  erro- 
neous. This  does  not  necessarily  follow,  for  if  under  no  pos- 
sible view  that  can  be  taken  do  the  instructions  embody 
correct  propositions  of  law  when  applied  to  the  issues  pre- 
sented by  the  pleadings,  and  if,  on  the  contrary,  they  are  clearly 
erroneous,  then  we  not  only  have  the  power  but  it  is  our  duty 
to  pass  upon  and  determine  the  questions  presented.  Steven- 
son V.  Greenlee^  15  Iowa,  96. 

•II.  The  issues  presented  by  the  pleadings  are:  1.  "Was 
the  plaintiff  a  minor,  and  did  he  perform  work  and  labor  for 
a.  minor:  re-  ^®  defendant,  and  the  value  thereof?  2.  Was 
wrvi'^'^con-  ^^^^  labor  performed  under  a  contract,  and  has 
^'^^  the  defendant  fully  performed  such  contract  on 

his  part?  3.  Was  the  contract  in  relation  to  or  made  to  pro- 
cure for  the  minor  the  necessaries  of  life?  4.  Has  there  been 
a  settlement  since  the  bringing  of  this  suit?  and  5.  Was  such 
settlement  procured  by  fraud? 

The  petition  seeks  to  recover  for  the  personal  labor  of  the 
plaintiff,  and  if  done  under  contract,  as  claimed  by  defendant 
in  the  answer,  then  it  necessarily  follows  the  contract  was  in 
relation  to  the  personal  services  of  the  defendant. 

Under  the  issues  thus  presented  the  court  instructed  the 
jury  as  follows: 

"  4th.  If  you  find  that  the  plaintiff  was  a  minor  at  the  time 
of  the  alleged  ,contract,  then  he  would  not  be  bound  by  any 
contract,  unless  for  necessaries,  unless  you  further  find  that  on 
account  of  the  plaintiff's  misrepresentations  as  to  his  majority, 
or  from  his  having  engaged  in  business  as  an  adult,  the  de- 
fendant had  good  reason  to  believe  the  minor  capable  of  con- 
tracting, and  he  would  have  the  right  to  disaflSrm'the  contract 
at  any  time  during  his  minority  and  for  one  year  thereafter, 
but  in  so  doing  he  would  be  accountable  and  chargeable  with 
all  money  or  property  received  by  him  under  said  contract 
when  for  personal  services^ 
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This  instruction  is  clearly  applicable  to  the  issues,  and  the 
question  is,  whether  it  contains  a  correct  exposition  of  the 
law. 

The  Code  provides:  1.  That  a  minor  is  bound  by  his  con- 
tract for  necessaries.  2.  And  also  by  all  other  contracts 
unless  he  disaffirms  them  within  a  reasonable  time  after 
attaining  his  majority,  and  restores  to  the  other  party  all  the 
property  acquired  by  virtue  of  the  contract  remaining  under 
his  control,  at  any  time  after  attaining  his  majority.  3.  But  no 
contract  can  be  disaffirmed  where,  on  account  of  the  minor's 
misrepresentations  as  to  his  majority,  or  from  his  having  en- 
gaged  in  business  as  an  adult,  the  other  party  had  good  reason 
to  believe  him  capable  of  contracting.  4.  Where  a  contract 
for  the  personal  services  of  a  minor  has  been  made  with  him 
alone,  and  those  services  performed,  payment  made  therefor 
to  such  minor  in  accordance  with  the  contract  is  a  full  satis- 
faction for  those  services,  and  the  parent  or  guardian  cannot 
recover  therefor  a  second  time.    §§  2238,  2239,  2240. 

The  instruction  recognizes  the  doctrine  that  the  minor  may 
disaffirm  the  contract  during  his  minority.  But  the  statute 
does  not  so  provide,  and  we  apprehend  such  a  thing  is  un- 
known to  the  common  law.  The  presumption  is  that  a  minor 
does  not  possess  the  requisite  capacity  to  determine  whether 
the  contract  is  one  that  should  be  disaffirmed  or  not. 

It  is  very  clear  that  the  statute  recognizes  that  a  contract 
may  be  made  with  a  minor  in  relation  to  his  personal  services, 
and  if  he  is  paid  therefor  in  accordance  With  the  contract,  the 
same  is  a  full  satisfaction  for  the  services,  and  that  the  parent 
or  guardian  cannot  recover  therefor  a  second  time.  Now, 
the  jury  are  told  in  the  instruction  under  consideration  that 
no  contract  is  binding  on  the  minor  except  for  necessaries, 
unless  by  reason  of  his  having  made  misrepresentations  as  to 
Lis  majority  or  engaged  in  business  as  an  adult  the  defendant 
had  good  reason  to  believe  him  capable  of  contracting.  But 
the  rule  of  the  statute  is  that  the  minor  is  bound  by  all  con-^ 
tracts  unless  he  disaffirms  them  within  a  reasonable  time  after 
he  attains  his  majority.  Besides  this,  if  the  contract  be  for 
personal  services  then  the  minor  is  bound  by  such  contract, 


Digitized  by 


Google 


60  SUPREME  COURT  OF  IOWA, 

Murphy  t.  Johnson. 

and,  if  paid  in  accordance  with  its  terms,  it  is  expressly  pro- 
vided that  the  parent  or  guardian  cannot  recover  therefor  a 
second  time.  The  next  friend  of  the  minor  has  no  better  or 
superior  rights  than  the  parent. 

By  the  common  law,  a  minor  was  bound  by  his  contract  for 
necessaries  in  the  absence  of  fraud  in  obtaining  it,  and  a  pay- 
ment to  him  in  accordance  with  its  terms  was  binding. 
Stone  V.  Dennison^  13  Pick.,  1.  But  a  contract  in  relation  to 
his  personal  services  without  reference  to  the  question  of  nec- 
essaries was  not  binding,  and  a  payment  made  to  the  minor 
in  accordance  with  the  terms  of  the  contract  presented  no  bar 
to  a  recovery  by  the  parent  or  guardian.  White  v.  Ilcnry^  24 
Me.,  531.  The  object  and  intent  of  the  statute  was  to  abro- 
gate this  rule  of  the  common  law. 

The  petition  states  that  a  recovery  is  sought  for  the  value 
of  the  minor's  personal  services,  and  the  answer  alleges  the 
services  were  performed  under  a  contract,  and  the  instruction 
recognizes  there  was  evidence  tending  to  prove  there  was  a 
contract.  Without  doubt,  therefore,  we  have  sufficient  before 
us  to  enable  us  to  determine  the  instruction  given  to  be  in- 
correct. The  jury  should  have  been  told,  as  the  pleadings 
conceded  the  recovery  was  sought  for  personal  services  of  the 
minor,  that  if  such  services  were  rendered  under  a '*  contract 
find  payment  had  been  made  therefor  to  such  minor  in  accord- 
ance with  the  contract,  the  same  was  a  full  satisfaction  for 
such  services,  and  that  plaintiff  cannot  recover  therefor  a  sec- 
ond time." 

The  plaintiff  is  the  next  friend  and  his  rights  are  deter- 
mined now.  What  may  be  the  rights  of  the  minor  if  he  dis- 
affirms this  contract  as  provided  by  statute,  can  only  be 
determined  when  be  does  so  and  seeks  a  recovery. 

Kevebsed. 
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PaLMEB  V.   HOWABD  CoTTinT. 

Ck>ntract:  coi^stbuction:  swamp  lakds.  Where  a  proposition 
for  appropriating  tiie  swamp  and  overflowed  lands  of  a  county  to  aid  in 
the  construction  of  a  railroad  had  been  ratified  by  the  voters  of  a  county, 
and  a  contract  in  accordance  therewith  had  been  made  with  the  com- 
pany, heldf  that  the  contract  could  not  be  extended  to  embrace  a  cash 
indemnity  paid  by  the  government  to  the  county  for  swamp  lands  sold 
before  selection. 


2.    :  CURATIVE  act:  constitutional  law.    a  subsequent  act  of 

the  legislature,  whose  preamble  recited  that  **the  proceeds"  of  the 
swamp  lands  had  been  donated  to  the  company,  was  held  invalid  to 
support  its  claim  to  the  indemnity. 

Appeal  from,  Howa/rd  CvrcuU  Cov/rt. 

Fbiday,  Deoembee  8. 

The  plaintiff  sues  as  the  assignee  of  the  McGregor  Western 
Railroad  Company,  and  alleges  that  the  defendant,  by  its  deed 
dated  January  12,  1867,  conveyed  to  said  company  certain 
claims  and  rights  then  held  and  owned  by  defendant  against 
the  United  States,  for  swamp  lands  previously  sold  by  the 
United  States,  within  said  county  of  Howard;  that  by  said 
deed  of  conveyance  the  said  company  became  the  owners  of 
this  cash  indemnity  against  the  United  States,  for  the  purpose 
of  aiding  in  constructing  a  railway  into  said  county;  that  on 
January  25, 1875,  there  was  paid  over  to  defendant  the  sum  of 
$3,512,  cash  indemnity  on  the  lands  contained  in  said  deed 
from  the  defendant  to  said  company,  and  that  defendant 
refuses  to  pay  the  same  to  the  plaintiff,  although  due  demand 
therefor  has  been  made.  The  answer  denies  the  indebtedness, 
and  alleges  that  the  said  conveyance  of  the  cash  indemnity 
was  made  by  the  chairman  and  clerk  of  the  board  of  super- 
visors, without  any  authority  from  the  board,  and  without 
authority  of  law,  and  is  therefore  void.  . 

Tliere  was  trial  by  the  court,  judgment  for  defendant  for 
costs,  and  plaintiff  appeals. 
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George  E.  Cla/rke^  for  appellant. 
H.  T.  JReedj  for  appellee. 

RoTHBooK,  J. — I.  It  appears  from  the  record  of  the  board 
of  supervisors  introduced  in  evidence  that  in  September,  1863, 
1.  contract:  Pertain  resolutions  were  passed  appropriating  to 
f&^nfS'wimp  ^^^  McGregor  Western  Railway  Company  the 
lands.  swamp  and  overflowed  lands  of  the  county,  donated 

and  granted  by  act  of  Congress.  This  appropriation  was  upon 
certain  conditions  as  to  the  building  of  a  railroad  in  said 
county.  Said  resolutions  further  provided  that  the  question 
of  appropriating  said  lands  be  submitted  to  the  voters  of 
Howard  county,  at  the  general  election  in  October,  1863,  and 
prescribed  the  following  form  of  ballot:  "  For  donating  swamp 
and  overflowed  lands  to  the  McGregor  "Western  Railway 
Company — ^yes.  For  donating  swamp  and  overflowed  lands 
to  the  McGregor  Western  Railway  Company — ^no." 

A  contract  was  entered  into  by  the  chairman  of  the  board  of 
supervisors  with  said  company,  binding  the  county  to  convey 
to  said  company  all  of  its  "right  and  title  in  and  to  the  swamp 
or  overflowed  lands  belonging  to  and  owned  by  said  county." 
The  proposition  and  contract  were  ratified  at  the  election  afore- 
said. The  railroad  comj*any  failed  to  build  the  road  within 
the  time  stipulated,  and  an  election  was  held  on  the  proposition 
to  extend  the  time  for  the  completion  of  the  road,  which  was 
carried. 

In  all  the  resolutions  of  the  board,  and  in  the  contract  with 
the  company,  in  the  proclamations  for  the  elections,  and  in 
everything  pertaining  to  the  question  down  to  the  January 
session  of  the  board  in  1867,  no  mention  is  made  of  the  claims 
against  the  United  States  for  the  swamp  and  overflowed  lands 
which  had  been  sold  before  the  same  were  selected  as  swamp 
lands.  The  whole  proceedings  relate  to  lands  to  which  the 
county  was  entitled,  and  not  to  cash  indemnity.  At  said 
January  session,  1867,  the  board  adopted  a  resolution,  ordering 
the  chairman  and  clerk  of  the  board  to  "convey  to  the  railroad 
company  by  quit  claim  deed,  aU  the  swamp  and  overflowed 
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lands  to  which  the  county  then  had  title."  On  the  same  day, 
or  about  that  time,  a  deed  was  made  which  conveyed  not  only 
nearly  7,000  acres  of  swamp  lands  then  belonging  to  the 
county,  but  also  conveying  all  the  right  the  county  had  to  cash 
indemnity  for  lands  sold  before  selection.  This  deed  was 
approved  by  the  board  of  supervisors,  and  an  agent  was 
appointed  by  the  board  to  prosecute  the  collection  of  said 
claim  for  the  benefit  of  the  railroad  company,  to  be,  however, 
without  expense  to  the  county. 

The  assignment  or  conveyance  of  the  cash  indemnity  claim 
was  clearly  in  excess  of  the  power  conferred  by  law  on  the 
board  of  supervisors.  It  was  nowhere  contemplated  by  the 
previous  resolutions  or  contracts  of  the  board,  and  no  such 
proposition  or  contract  was  submitted  to  the  electors  for 
adoption.  Sec.  988  of  the  Eevision  of  1860,  under  which  the 
original  contract  with  the  company  was  made,  provides  that 
before  any  such  contract  shall  be  of  any  validity  the  same 
shall  be  submitted  to  a  vote  of  the  people.  It  was  a  donation 
of  the  swamp  lands  owned  by  the  county  which  was  ratified 
by  a  vote  of  the  people,  and  notliing  more;  and  as  the  contract 
was  of  no  validity  without  a  vote  of  the  people,  it  cannot  be 
extended  and  made  to  embrace  more  than  the  original  contract 
provided  for. 

II.  It  is  urged  upon  the  part  of  appellant  that  whatever 
defects  there  may  have  been  in  the  proceedings  of  the  board  of 

J, .  ^^^^^  supervisors,  they  have  been  cured  by  Chapter  37  of 

StTSiud'ai""'  ^^^  ^^^  ^^  ^^^  Twelfth  General  Assembly.    Tliat 
^"^^  Act  in  its  preamble  recites  that  it  was  determined 

by  a  large  majority  of  the  votes  cast  by  the  people  that  the 
swamp  lands  and  the  proceeds  tltereofoi  said  county  should  be 
donated  to  the  said  railway  company,  and  it  enacts  that  the 
deed  executed  by  the  chairman  and  clerk  of  the  board  of 
supervisors  shall  be  held  valid,  legal  and  effectual  to  convey  to 
said  company  the  property,  rights  and  interests  which  the  same 
purports  to  convey. 

If  the  statement  contained  in  tlie  preamble  of  the  act  in 
'question,  that  it  was  determined  by  a  majority  of  the  votes 
cast  by  tlio  people  that  the  swamp  lands  and  the  proceeds 
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thereof  should  be  donated  to  the  railway  company,  was  true 
in  point  of  fact,  we  have  no  doubt  that,  under  the  repeated 
decisions  of  this  court,  this  would  be  a  valid  curative  act.  See 
Dvbuque  Female  College  v.  District  Township^  etc.,  13  Iowa, 
555;  Ifevmian  v.  Sam/aeU^  17  Id.,  528;  Jones  v,  Berkshi/rey 
15  Id.,  248;  State  v.  Sqw/res^  26  Id.,  340,  and  Bermett  v. 
Fisher,  Id.,  497. 

But  we  have  found  from  the  records  and  proceedings  of  the 
board  that  no  such  contract  was  submitted  to  a  vote  of  the 
people;  it  was  the  swamp  land  wliich  was  owned  by  the 
county,  and  that  only,  whicli  was  by  vote  of  the  people 
donated  to  the  railroad  company,  and  the  board  of  super- 
visors had  no  power  to  transfer  a  cash  claim  owned  by 
the  county  to  the  railroad  company.  In  Bennett  v.  Fisher^ 
Sfu/pra,  it  is  said:  "The  interests  of  justice,  and  the  general 
good  of  the  community,  frequently  require  and  sanction  such 
legislation,  although  it  should  be  borne  in  mind  by  the  legis- 
lator that  such  exercises  of  power  can  only  be  defended  upon 
principle  and  sustained  in  law  when  they  are  not  directed 
against  tlie  vested  rights  of  particular  individuals  or  classes, 
but  have  their  origin  in  a  just  regard  for  the  public  welfare." 

"  Questions  of  -this  character  very  much  depend  upon  the 
peculiar  circumstances  of  the  cases  in  wliicli  the  legislative 
power  is  exercised.  There  may  be  retrospective  legislation  so 
palpably  destructive  of  private  and  vested  rights  that  it  is  tlie 
duty  of  the  court  to  declare  it  to  be  inojxjrative." 

Tliis  Act  in  question  does  not  cure  a  defect  in  the  proceed- 
ings of  tlie  board,  or  in  tlie  submission  of  tlie  question  to  a 
vote  of  tlie  people.  It  attempts  to  make  valid  a  deed  or 
assignment  of  the  boaixi  of  supervisors,  by  wliich  some  83,500 
of  the  money  belonging  to  Howard  county  is  donated  to  tlie 
railway  company,  \vitliout  any  authority  of  law.  It  could 
only  be  done  by  a  vote  of  tlie  people,  and  in  the  absence  of 
such  vote  it  was  a  most  palpable  violation  of  the  vested  rights 
of  the  county  and  its  tax  payers. 

Affirhed. 
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I  45      65| 

Jordan  v.  Wimer  et  al.  '**^  *^' 

1.  Practice :  trial:  appeal.    An  equity  cause  is  triable  in  the  Supreme 

Court  upon  the  errors  assign^ed,  notwithstanding  no  motion  may  have 
been  made  in  the  court  below  for  a  trial  upon  written  evidence. 

2.  Vendor's  Lien :  when  it  exists.    The  vendor  of  real  estate  has  a 

lien  upon  the  property  sold  for  the  unpaid  purchase  money,  independent 
of  the  existence  of  a  lien  evidenced  by  a  title  bond  or  mortgage. 

3.  :  RECORDING  OP:  constitutional  law.    Section  1940  of  the 

Code,  which  provides  that  no  vendor's  lien  shall  be  enforced  after  a  con- 
veyance by  the  vendee,  unless  the  lien  is  recorded,  cannot  apply  to  sales 
made  before  the  enactment  of  the  statute.    Seevers,  Ch.  J. ,  dissenting. 


4.  :  obligation  op  a  contract.  The  right  to  a  lien  upon  the  -prop- 
erty sold,  against  the  vendee  and  his  grantees,  constituted  a  right  vested 
in  the  vendor,  which  formed  an  essential  part  of  the  contract  of 
sale.    Seevers,  Ch.  J.,  dissenting. 

5. :  AMOUNT  op:  subsequent  mortgage.    The  lien  of  a  vendor  is 

not  defeated  by  the  fact  that  the  amount  of  the  lien  was  not  known  to 
tiie  mort.gagee. 

Appeal  from.  KeoTcuk  District  Court. 
Monday,  December  11. 

On  the  8th  day  of  April,  1870,  Gabriel  F.  Snyder  sold  and 
conveyed  to  E.  M.  Wimer  certain  real  estate  for  the  sum  of 
$4,000,  all  of  which  was  paid  at  the  time  of  making  the  deed, 
except  the  sum  of  $1,150,  which  was  to  be  paid  in  two  years 
from  that  date.  No  note,  mortgage  nor  any  kind  of  writing 
whatever  was  executed  for  the  unpaid  purchase  money. 

On  the  29th  day  of  March,  1872,  E.  M.  Wimer  executed  a 
promissory  note  to  George  Stomn  for  the  sum  of  $2,000,  due 
June  Ist,  1873,  secured  by  a  mortgage  on  an  undivided  one- 
lialf  of  the  premises  conveyed  to  him  by  Snyder.  On  the 
16th  day  of  March,  1873,  Storm  duly  transferred  the  note  and 
mortgage  to  W.  A.  Jordan.  On  the  6th  of  May,  1873,  Wimer 
and  wife,  to  better  secure  said  note,  executed  to  the  holder, 
W.  A.  Jordan,  a  mortgage  on  the  other  undivided  half  of  said 
premises.  Storm  had  full  knowledge  that  the  purchase  money 
liad  not  been  paid  in  full  to  Snyder,  before  he  took  his  mort- 
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gage  on  the  land.  Jordan  also,  at  the  time  of  the  assignment 
of  the  note  and  mortgage  to  him,  and  of  taking  the  additional 
mortgage,  knew  that  the  purchase  money  had  not  all  teen 
paid.  On  the  22d  day  of  July,  1875,  the  plaintiff,  as  the  acj- 
ministrator  of  W.  A.  Jordan,  deceased,  commenced  an  action 
against  E.  M.  Wimer  for  the  amount  of  the  note  and  a  fore- 
closure of  the  mortgages.  On  the  4th  day  of  August,  1875, 
Snyder  intervened,  claiming  of  Wimer  a  judgment  for  the 
unpaid  purchase  money,  and  asking  that  his  vendor's  lien  be 
declared  superior  to  the  lien  of  said  mortgages.  The  court 
rendered  judgment  in  favor  of  the  intervenor  against  Wimer 
for  the  sum  of  $1,150  and  established  a  vendor's  lien  therefor 
on  the  premises  sold,  but  declared  the  plaintiff's  mortgages  a 
lien  paramount  to  that  of  the  vendor.  The  intervenor  appeals. 
No  notice  of  appeal  was  served  upon  the  defendant,  Wimer. 

(7.  Jf .  Brown  and  Stuhha  <&  Leggetty  for  appellant. 

Woodin  dk  McJunhin^  for  appellee. 

Day,  J. — I.  It  is  claimed  that  appellant  is  not  in  a  posi- 
tion to  be  heard  in  this  court,  because  no  motion  was  made 
1.  practtck:  ^^^  *  ^^^^^  upon  written  evidence.  The  abstract 
trial:  appeaL  contains  all  the  evidence.  There  is  no  conflict  or 
dispute  respecting  the  facts.  Errors  have  been  assigned. 
Whilst,  therefore,  appellant  may  not  be  entitled  to  a  trial  de 
novOy  he  has  a  right  to  have  the  errors  assigned  considered. 
Walker  v.  Plumer^  44  Iowa,  406. 

II.  Appellee  claims  that  the  doctrine  has  never  yet  been 
adopted  in  this  State  that  the  vendor  shall  have  a  lien,  inde- 
1.  VENDOR'S     pendently  of  the  title  bond  or  mortgage,  for  his 

Hen :   when  It  o  o   '  ^ 

exists.  purchase  money,  and  it  is  insisted  that  such  lien 

does  not  exist.  This  point  was  determined  adversely  to  appel- 
lee in  Johnson  v.  JUcG^'ew^  42  Iowa,  555. 

III.  The  principal  question  in  the  case  arises  under  sec- 
tion 1940  of  the  Code,  which  is  as  follows:  "No  vendor's 
J .  j^.     lien  for  unpaid  pnrchasp  money  shall  be  recognized 

constitutional  ^^  enforced  in  any  court  of  law  or  equity  atlter  a 
^w«  conveyance  by  the  vendee,  unless  such  lien  is  re- 
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sei-ved  by  conveyance,  mortgage,  or  other  instrument  duly 
acknowledged  and  recorded,  or  unless  such  conveyance  by  the 
vendee  is  made  after  suit  brought  by  the  vendor,  his  executor 
or  assigns,  to  enforce  such  lien.  But  nothing  herein  shall  be 
construed  to  deprive  a  vendor  of  any  remedy  now  existing 
against  conveyances  procured  through  the  fraud  or  collusion 
of  the  vendees  therein,  or  persons  purchasing  of  such  vendees 
with  notice  of  such  fraud." 

Appellee  contends  that,  under  this  section,  the  intervenor 
has  no  lien  as  against  the  mortgagee  of  the  premises,  no  lien 
having  been  reserved  in  any  written  instrument.  The  inter- 
venor insists  that  this  section  cannot,  constitutionally,  apply 
to  his  contract  of  sale,  which  was  made  before  the  section 
was  enacted. 

The  Constitution  of  the  United  States,  Art.  1,  section  10, 
provides  that  no  State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts.  The  Constitution  of  this  State,  Art.  1, 
section  27,  imposes  a  similar  restriction  npon  legislative 
authority. 

To  this  appellee  responds  that  there  was  no  contract  that 
the  intervenor  was  to  have  a  lien,  and  that,  for  this  reason 
these  constitutional  provisions  are  not  applicable.  Citing 
Porter  v.  City  of  Dubuque,  20  Iowa,  440.  It  must  be  remem- 
bered, however,  that  it  is  not  a  contract  simply  but  the  ohli- 
(jation  of  a  contract  which  the  constitution  preserves  from 
impairment.  The  obligation  of  a  contract  includes  much 
that  is  not  expressly  stipulated  for  in  the  contract. 

"The  obligation  of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends  upon  the  laws  in 
existence  when  it  is  made;  these  are  necessarily  referred  to  in 
all  contracts,  and  form  a  part  of  them  as  the  measure  of 
the  obligation  to  perform  them  by  the  one  party  and  the  right 
acquired  by  the  other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either,  than  that  which  the 
terms  of  the  contract  indicate,  according  to  their  settled  legal 
meaning;  when  it  becomes  consummated  the  law  defines  the 
duty  and  the  right,  compels  one  party  to  perform  the  thing 
contracted  for,  and  gives  the  other  a  right  to  enforce  the  per- 
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formance  by  the  remedies  then  in  force.  If  any  subsequent 
law  aifected  to  diminish  the  duty,  or  to  impair  the  right,  it 
necessarily  bears  on  the  obligation  of  the  contract,  in  favor  of 
one  party,  to  the  injury  of  the  other;  hence,  any  law  which, 
in  its  operations,  amounts  to  a  denial  or  obstruction  of  the 
rights  accruing  by  a  contract,  though  professing  to  act  only 
on  tlie  remedy,  is  directly  obnoxious  to  the  prohibition  of  the 
constitution."  Cooley's  Constitutional  Limitations,  2d  ed., 
p.  285,  and  cases  cited.  In  Ogden  v.  Saunders^  12  Wheat, 
213,  Washington,  J.,  said: 

"The  obligation  of  a  contract  *  *  *  is  the  law  which 
binds  the  parties  to  perform  their  agreement.  The  law,  then, 
which  has  this  binding  obligation,  must  govern  and  control 
the  contract,  in  every  shape  in  which  it  is  intended  to  bear 
upon  it,  whether  it  affects  its  validity,  construction  or  dis- 
charge. It  is,  then,  the  municipal  law  of  the  State,  whether 
that  be  written  or  unwritten,  which  is  emphatically  the  law  of 
the  contract  made  within  the  State,  and  must  govern  it 
throughout  whenever  its  performance  is  sought  to  be  enforced." 
In  the  same  case,  Thompson,  J.,  said:  "As  I  understand  it, 
the  law  of  the  contract  forms  its  obligation."  In  the  same 
case  Trimble,  J.,  said:  "The  obligation  of  the  contract  con- 
sists in  the  power  and  eflScacy  of  the  law  which  applies  to, 
and  enforces  performance  of,  the  contract,  or  the  payment  of 
an  equivalent  for  non-performance.  The  obligation  does  not 
inhere  and  subsist  in  the  contract  itself ,  propria  vigore^  but  in 
the  law  applicable  to  the  contract.  This  is  the  sense,  I  think, 
in  which  the  constitution  uses  the  term  obligation."  Cooley 
on  Constitutional  Limitations,  p.  285,  note. 

The  action  of  this  court  has  been  in  entire  harmony  with 
these  principles.  In  Rosier  v,  Hale^  10  Iowa,  470,  it  was  held 
that  "  An  Act  to  provide  for  the  appraisement  of  property 
sold  under  execution,  approved  March  81,  1860,"  cannot  con- 
stitutionally apply  to  contracts  entered  into  prior  to  the  date 
of  its  taking  effect.  In  Moloney  v.  Fortune^  14  Iowa,  417, 
it  was  held  that  section  3664  of  the  Kevision,  allowing  a  year's 
redemption  after  foreclosure  sales,  is  inconsistent  with  the 
Constitution  of  the  United  States,  and  with  that  of  the  State 
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of  Iowa,  60  far  as  it  aflfects  contracts  made  prior  to  its  passage. 
See,  ulso,  Harlan  v,  Sigler,  Morris,  39,  and  Griffey  v.  Payne^ 
Id.,  68. 

Applying  these  principles  to  the  case  in  hand,  the  solution 
of  it  is  easy. 

On  the  8th  day  of  April,  1870,  the  intervenor  sold  and  con.- 
veyed  the  premises  in  question  to  Wimer,  eleven  hundred 
and  fifty  dollars  of  the  purchase  money  remaining  unpaid. 
In  virtue  of  his  contract  of  sale  and  conveyance,  he  acquired 
a  right  to  a  lien  upon  the  premises,  against  Wimer  and  his 
grantees  with  notice,  for  the  unpaid  purchase  money.  This 
right,  secured  by  the  law  then  in  force,  forms  a  part,  and  a 
very  essential  part,  of  the  obligation  of  the  contract.  Any 
legislation  which  destroys  this  right,  impairs  the  obligation  of 
the  contract.  It  seems  to  us  quite  clear  that  section  1940  of 
the  Code  cannot  constitutionally  apply  to  contracts  made 
before  its  passage. 

IV.  It  is  claimed,  however,  that  the  lien  of  the  mortgagee 
J  .         must  take  precedence  of  that  of  the  vendor,  because 

subseqiieut  *^®  evidence  does  not  show  that  the  mortgagee 
mortgage:      knew  how  much  of   the  purchase  money  was 

unpaid. 
But  we  think  that,  having  knowledge  that  purchase  money 

was  unpaid,  it  was  his  duty  to  inquire  and  ascertain  how  much 

was  unpaid. 

V.  Appellant  insists  that  his  judgment  is  for  too  small 
an  amount.  But,  as  he  has  not  made  his  debtor,  Wimer,  a 
party  to  the  appeal,  he  can  have  no  relief  in  this  respect. 

The  court  erred  in  postponing  the  lien  of  the  vendor  to  that 

of  the  mortgagee. 

Reversed. 

Seevees,  Cfl.  J.,  dissenting, — I  feel  compelled  to  withliold 
my  assent  to  so  much  of  the  foi*egoing  opinion  as  holds  that 
the  lien  of  the  intervener  has  priority  over  the  mortgage.  My 
reasons  briefly  are: 

I.  It  is  conceded  in  the  opinion  that  §  1940  of  the  Code 
applies  to  transactions  that  took  place  prior  to  its  passage^ 
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and  it  is  assumed  that  the  lien  of  the  vendor  is  acquired  by 
virtue  of  the  "  contract  of  sale  and  conveyance." 

It  is  said  in  Porter  v.  Dvhuque^  20  Iowa,  440,  that  the  lien 
of  the  vendor  is  "not  based  on  contract,"  "nor  is  it  an  equi- 
table mortgage  or  resulting  trust.  It  is  a  simple  equity  raised 
and  administered  by  courts  of  chancery." 

The  principle  upon  which  courts  of  equity  have  gone  iu 
establishing  this  lien  is  that  one  person  has  gotten  the  estate 
of  another  which  he  ought  not  to  keep  without  paying  the 
fall  consideration.  The  lien  cannot  be  "attributed  to  the 
tacit  consent  or  implied  agreement  of  the  parties,  but  stands 
independently  of  any  such  agreement."  2  Story's  Equity 
Jurisprudence,  §  §  1219, 1220. 

The  lien  is  a  mere  equity  or  capacity  of  acquiring  a  lien, 
and  to  have  it  satisfied.  But  it  is  not  an  equitable  estate  in 
the  land  itself.  Nor  can  its  existence  be  sately  predicated  in 
any  case  until  established  by  a  decree  of  the  court.  Gilman 
V,  Browriy  1  Mason,'  162.  Tlie  lien  of  a  judgment  or  attach- 
ing creditor  has  priority  over  that  of  the  vendor.  Allen  Vi 
Zori?iff,  34  Iowa,  499. 

What  was  the  contract  between  the  intervenor  and  vendee? 
Simply  that  in  consideration  of  the  sale  and  conveyance  of  the 
land  the  vendee  agreed  to  pay  the  purchase  price.  The  inter- 
venor thereupon  became  entitled  to  a  lien,  in  case  die  purchase 
money  was  not  paid,  against  the  vendee  and  subsequent  pur- 
chasers, or  incumbrancers  with  notice.  But  this  was  not  an 
obligation  of  the  contract.  At  most  it  was  an  incident  attach- 
ing thereto,  whicli  might  or  might  not  be  enforced,  not 
because  based  on  contract,  but  because  tlie  vendee  has  posses- 
sion of  property  which  he  has  not  paid  for. 

If  the  lien  constitutes  an  obligation  of  the  contract,  it 
attaches  at  the  instant  the  contract  is  made.  This,  however, 
cannot  be,  for  tlie  conti'act  precedes  the  conveyance.  It  Ciinnot 
and  does  not  attach  at  the  conveyance,  but  at  the  time  a  court 
of  equity  gives  it  vitality  and  by  its  decree  causes  it  to  relate 
back  to  the  purchase,  provided  there  are  no  intervening  equi- 
ties.    It  is  difficult,  therefore,  to  see  how  it  forms  an  obliga- 
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tion  of  the  contract     If  it  does  not,  it  will  be  conceded,  I 
presume,  that  §  1940  of  the  Code  is  not  unconstitutional. 

II.  Previous  to  the  enactment  of  the  Code  the  reservation 
of  the  lien  by  any  writing  was  not  required;  but  the  facts 
essential  to  its  enforcement  might  be  shown  partly,  at  least,  by 
parol. 

Section  1940,  however,  declares  that  the  lien  shall  not  be 
recognized  or  enforced  unless  it  is  reserved  by  some  writing, 
acknowledged  and  recorded.  This,  in  my  opinion,  is  a  mere 
rule  of  evidence,  degree  or  kind  of  proof  requisite  to  establish 
the  existence  of  the  lien,  and  therefore  relates  to  the  remedy 
only.     Cooley  on  Constitutional  Limitations,  288. 

Suppose  the  General  Assembly  should  repeal  the  statute  of 
frauds,  and  enact  in  its  place  that  no  writing  should,  in  any 
case  then  pending  or  thereafter  brought,  be  required  to  estab- 
lish any  of  the  matters  now  required  to  be  proved  by  writing. 
Will  it  be  said  such  a  law  would  be  unconstitutional?  Or 
suppose,  by  the  law  now  in  existence,  a  parol  promise  is  suffi- 
cient to  revive  a  debt  barred  by  a  discharge  in  bankruptcy  or 
the  statute  of  limitations,  and  the  General  Assembly  should 
pass  a  law  making  all  such  promises  void  unless  in  writing. 
That  such  a  law  would  be  constitutional,  and  parol  promises 
made  before  its  passage  held  void,  was  expressly  decided  in 
Kingley  v.  Covmns^  47  Me.,  91. 

The  legislature  may  prescribe  what  shall  and  what  shall  not 
be  evidence  of  any  asserted  fact,  whether  it  shall  be  in  writing 
or  oral;  and  it  can  make  no  difference  whether  it  be  in  refer- 
ence to  contracts  existing  at  the  time  or  prospectively.  There 
is  not  and  cannot  be  a  vested  right  in  a  particular  remedy,  or 
that  what  is  to-day  legal  evidence  of  a  fact  will  always  remain 
so.  Oriental  Bank  v.  Frye^  10  Me.,  109;  Fales  v.  Wads- 
worthy  23  Me.,  553;  Springfield  v.  CovmMj  CormrdssionerSy  6 
Pick.,  601. 

III.  It  is  a  difficult  question  to  determine  what  relates  to 
the  obligation  of  a  contract  and  what  to  the  remedy.  No 
general  rule  can  be  laid  down.  Nor  can  this  question  be  sat- 
isfactorily solved  by  a  consideration  of  the  language  used  by 
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the  learned  judges  who  have  delivered  opinions  in  causes  in 
which  this  subject  was  under  consideration. 

The  point  decided  in  Ogden  v.  Samiders^  12  "Wheaton,  213; 
Broiison  v.  Kimie^  1  How.,  311;  and  McCracken  v.  JEfay- 
wardj  2  How.,  608,  should,  I  apprehend,  be  conclusive  in  any 
subsequent  case  based  on  similar  facts.  It  can  be  well  said, 
however,  that  in  none  of  those  cases  are  the  facts  like  the  case 
at  bar.  There  is  a  class  of  cases  which,  to  my  mind,  more 
nearly  resemble  this  —  those  which  recognize  that  imprison- 
ment for  debt  does  not  form  an  obligation  of  the  contract.  It 
is  held  that  a  discharge  of  the  person  of  the  party  from 
imprisonment  does  not  impair  the  obligation  of  the  contract, 
but  leaves  it  in  full  force  against  his  proj^erty  and  effects. 
Beers  v.  Houghton^  9  Peters,  329.  So  here,  the  discharge  of 
the  lien  does  not  impair  the  obligation  of  the  contract,  but 
leaves  it  in  full  force  against  the  property  and  effects  of  the 
vendee.  Tliis  might  be  different  if  the  lien  constituted  an 
obligation  of  the  contract. 

In  Morse  v.  Gooldj  1  Keman,  281,  it  was  held  that  a  law 
exempting  certain  property  from  levy  and  sale  applies  to 
judgments  rendered  on  contracts  entered  into  before  as  well 
as  after  its  passage.  See  also  Walter  v.  Bdcoriy  8  Mass.,  468; 
Bigelow  v.  Pritchard^  21  Pick.,  169. 

It  was  expressly  stipulated  in  a  lease  that  the  lessor  might 
distrain  for  rent.  Afterward  a  law  was  passed  abolishing  dis- 
tress for  rent.  It  was  held  such  law  was  constitutional,  and 
did  not  impair  the  obligation  of  contracts.  Conkey  v.  Harty 
4  Keman,  22;   Van  Reiissalaer  v.  Snyder y  3  Id.,  299. 

Rosier  v.  Ilalcy  10  Iowa,  470,  is  not,  in  my  judgment,  appli- 
cable. And  I  think  Holland  v.  Dickersouy  41  Iowa,  367,  is 
in  conflict  therewith.  Tlie  latter  holds  that  the  obligation  of 
a  contract  is  not  impaired  where  the  remedy  is  by  the  legis- 
lature so  changed  as  to  make  it  more  eflicient  than  previously; 
that  to  impair  makes  worse;  to  so  cliange  the  remedy  or 
obligation  of  the  contract  as  to  make  it  more  efficient  is  to 
impair  or  change  it  against  the  interest  and  desire  of  the 
other  party.  Tliere  must  be  at  least  two  parties  to  every  con- 
tract— their  obligations  are  different.    To  make  it  better  for 
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one  party  necessarily  must  impair  it  as  to  the  other.  It  is 
difficult  to  see  why  the  right  of  redemption  within  a  specified 
time  is  not  as  much  an  obligation  of  the  contract  to  one  party 
as  the  other.  And  why  the  time  within  which  it  is  to  be  made 
can  be  taken  away  or  lessened,  and  it  may  not  be  lengthened 
or  made  to  apply  to  contracts  entered  into  previous  to  its  pas- 
sage. 

The  vendee  has  not  appealed  from  the  judgment  establish 
ing  a  lien,  but  postponing  it  to  the  mortgage.  I  therefore  am 
of  opinion  the  judgment  below  should  be  affirmed. 


Ivins  v.  Hdtes. 


1.  Mortgage:  upon  chattels:  uncebtaiwtt  op  dbscbiption.  The 
descnption  in  a  cha4M  mortgage  should  be  so  explicit  as  to  enable  third 
persons,  aided  by  the  inquiries  which  the  instrument  itself  suggests,  to 
identify  the  property  covered  thereby,  and  a  mortgage  nus-describing 
property  will  not  affect  the  purchase  of  the  same  by  a  third  party  by 
imparting  to  him  notice  of  the  incumbrance. 

Appeal  from  PoUoAJoattamm  District  Cov/rt, 

Moin)AY,  December  11. 

The  plaintiff  filed  in  the  Pottawattamie  District  Court  his 
petition,  claiming  of  Gteorge  Doughty,  sheriff,  the  immediate 
possession  of  thirty-seven  head  of  cattle,  amongst  which  were 
three  cows,  each  branded  with.  "Ivins"  on  horn,  and  letter 
"J"  on  hip,  and  alleging  that  defendant  holds  the  same  in 
virtue  of  the  levy  of  an  execution  thereon  as  the  property  of 
one  William  M.  McMahon. 

T.  J.  Hines  filed  in  said  cause  a  petition  of  intervention, 
claiming  to  be  the  absolute  owner  of  the  stock,  in  virtue  of 
the  assignment  to  him  of  a  chattel  mortgage  executed  to  one 
Rand,  dated  and  recorded  Feb.  12, 1874.  The  mortgage  con- 
tains the  following  description:*  "  Fourteen  cows,  branded  with 
star  on  right  horn."    The  plaintiff  for  answer  to  the  petition 
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of  intervention  says,  "  that  the  mortgage  does  not  embrace, 
describe  or  include  any  of  the  property  in  controversy  in  this 
action." 

The  cause  was  tried  by  the  court,  who  rendered  judgment 
for  the  intervenor  for  three  cows,  of  the  value  of  ninety 
dollars.    Plaintiff  appeals. 

Clinton^  HaH  <&  Brewer^  for  appellant. 

Sapp  <b  lA/maUy  and  B.  W.  Sight j  for  appellee. 

Day,  J. — ^The  evidence  establishes,  without  any  conflict,  the 
following  facts:  In  1872  and  1873  the  plaintiff  purchased 
thirty-six  head  of  young  cattle,  and  gave  them  to  "William 
McMahon  to  keep.  Plaintiff  was  to  have  the  sole  ownership 
and  control  of  the  cattle,  and  was  to  dispose  of  them  when  he 
saw  proper,  and  McMahon  was  to  have  one-half  the  net  profits 
for  feeding  and  caring  for  the  cattle,  the  intention  being  to 
grow  and  fatten  them  for  market.  The  cattle  were  all  branded 
"J"  on  hip,  and  "Ivins'*  on  horn.  In  July,  1875,  plaintiff 
learned  that  McMahon  had  been  disposing  of  some  of  his 
cattle,  and  he  immediately  investigated  the  matter,  and  had 
an  accounting.  At  that  time  McMahon  turned  out  to  plaintiff 
the  cattle  in  controversy.  From  twelve  to  fifteen  of  these 
were  the  cattle  originally  purchased  by  plaintiff.  The  others 
were  given  by  McMahon  in  lieu  of  those  disposed  of  by  him. 

The  plaintiff  had  them  all  branded  as  described  in  the 
petition,  and  they  remained  on  the  range  near  McMahon's 
farm. 

On  the  12th  day  of  February,  1874,  to  secure  the  payment 
of  $750,  McMahon  executed  to  J.  S.  Hand  a  chattel  mortgage 
upon  certain  property,  amongst  which  was  the  following 
description:  "Fourteen  cows  branded  with  star  on  right 
horn.'*  This  mortgage  was  recorded  on  the  12th  day  of 
February,  and  was  assigned  to  Hines  on  the  16th  day  of  the 
same  month.  McMahon,  at  the  time  he  gave  the  mortgage  to 
Hand,  had  a  herd  of  cattle  seventy  or  eighty  in  number. 
Those  intended  to  be  described  in  the  mortgage  were  not,  at 
the  time  of  the  execution  of  the  mortgage,  branded  at  all,  but 
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McMalion  promised  that  he  would  have  them  branded  to  cor- 
respond with  the  brand  stated  in  the  mortgage.  He  failed  to 
do  this,  and  the  cattle  were  never  branded  as  stated  in  the 
mortgage.  MpMahon  stated  at  the  time  that  the  mortgage 
was  intended  to  apply  to  liis  home  herd — the  stock  hte  intended 
to  keep  as  home  stock.  Hand  was  well  acquainted  with 
McMahon's  stock  when  he  took  the  mortgage.  The  three 
cows  claimed  by  Ivins  were  among  those  mortgaged  to  Hand. 
Neither  Kand  nor  Hines  knew  that  Ivins  claimed  any  interest 
in  McMahon's  herd  until  July,  1876. 

The  plaintiff,  at  the  time  the  cattle  were  turned  out  to  him, 
had  no  knowledge  whatever  of  the  mortgage  from  McMahon 
to  Hand.  McMahon  said  that  he  had  exchanged  those  pur- 
chased by  plaintiff  for  many  of  those  he  was  turning  over,  and 
that  they  were  free  from  liens. 

Under  these  facts,  we  think  the  court  erred  in  finding  the 
intervener  entitled  to  the  three  cows  in  controversy.  The 
1  MORTOAGR  ^^^^tgagc  uudcr  which  intervenor  claims  described 
Sncertafn^^*  *^®  ^^®  intended  to  be  included  in  it  as  "branded 
of  description,  ^^h  a  star  on  right  horn."  The  cattle  turned  out 
to  plaintiff  were  not  so  branded.  The  true  rule  respecting  the 
sufBciency  of  a  description  in  a  chattel  mortgage  is  that  stated 
in  Smith  <&  Co.  v.  MeZemi,  24  Iowa,  322,  as  follows:  "That 
description  which  will  enable  third  persons,  aided  by  inquiries 
which  the  instrument  itself  indicates  and  directs,  to  identify 
the  property  is  sufficient."  The  chattel  mortgage  in  question, 
instead  of  indicating  or  suggesting  inquiry,  was  calculated  to 
suppress  all  inquiry.  It  contained  a  specific  designation  of 
the  property  included  within  it,  "fourteen  cows,  branded  with 
star  on  right  horn."  When  property  was  offered  to  plaintiff 
containing  no  such  brand,  he  certainly  had  a  right  to  conclude 
that  the  mortgage  did  not  refer  to  it.  If  the  description  had 
been  simply  fourteen  cows,  perhaps  reasonable  prudence  and 
caution  should  have  suggested  to  him  to  inquire  what  cows 
were  meant.  But  the  natural  effect  of  the  specific  description 
was  to  stifle  all  further  inquiry. 

It  is  claimed,  however,  that  appellant  was  no  way  prejudiced 
by  this  description,  because  he  had  no  knowledge  whatever  of 
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the  existence  of  the  mortgage.  It  will  not  do,  however,  to 
hold  that,  having  no  knowledge  of  the  mortgage,  pltiintiff  is  in 
a  worse  position  than  if  he  had  known  of  its  existence.  It  is 
simply  because  of  the  constructive  notice  which  the  record  of 
the  mortgage  imparts  that  plaintiff  is  bound  by  it  at  all.  If 
it  had  not  been  recorded,  it  would,  as  to  plaintiff,  have  been 
altogether  ineffectual.  It  would  be  anomalous  to  say  that 
plaintiff  is  bound  by  the  mortgage  because  the  record  imparts 
to  him  constructive  knowledge  of  its  contents,  and,  at  the  same 
time,  that  he  was  no  way  misled  by  its  description  of  property, 
because  he  did  not  know  of  its  existence. 

Kevebsed. 


45     76  Campbell  v.  The  C,  R.  I.  &  P.  K.  Co. 

142     067      . 

1.  Evidence :  materiality:  RAn.R0 ads.    In  an  action  agrainst  a  railway 

company  for  damages  for  causing?  the  death  of  plaintifF's  intestate,  evi- 
dence to  the  effect  that  the  company  offered  to  pay  the  latter  *8  fimeral 
expenses  is  not  material. 

2.  Bailroads :  hand  car:  neoijgence.    It  is  not  necessarily  negligence 

to  run  a  hand  car  over  a  railway  when  a  train  is  past  due,  even  though 
more  than  ordinary  danger  is  incurred  thereby.  The  measure  of  care 
required  must  be  estimated  with  a  view  to  the  safety  of  the  employes 
operating  the  hand  car,  and  of  the  passengers  upon  the  train,  and  deter- 
mined by  the  facts  of  each  particular  case. 

Appeal  from  (hiihrie  District  Cowrt, 

Monday,  Deoembeb  11. 

The  plaintiff's  intestate,  her  husband,  Michael  Campbell, 
was  in  the  employ  of  the  defendant  as  a  section  hand  on  its 
railroad,  and  while  so  in  its  employ  was  fatally  injured  by 
being  run  over  by  a  hand  car.  The  accident  occun^ed  in  the 
following  manner:  The  hand  car  was  moving  eastward  under 
the  direction  of  the  section  boss;  the  deceased  and  three  or 
four  others  were  riding  on  it  for  the  purpose  of  inspecting  the 
iroad;  the  passenger  train  from  the  east  was  past  due;  the  ap- 
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proach  of  the  passenger  train  was  discovered  when  abont  forty 
or  fifty  rods  distant;  the  brake  was  applied  to  the  hand  car  to 
stop  it;  the  deceased  stepped  or  was  thrown  off  in  front  of  the 
hand  car  and  was  run  over  by  it  and  received  injuries  of  which 
he  died.  The  plaintiff  claims  the  right  to  recover  on  the  ground 
that  the  section  boss  was  negligent  in  running  said  car. 
Verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

Wright  J  Gatch  <&  Wright^  for  appellant. 

Carpenter  (&  Whitney^  for  appellee. 

Adams,  J.  —  I.  The  plaintiff  testified  that  she  paid  the 
funeral  expenses  of  her  husband.     She  was  then  asked  by  her 

1.  EviDRifrR:  counsel  the  following  question:  "Did  any  one  offer 
railroads.   '    to  pay  them,  and  if  so,  who?    Was  it  any  one  on 

the  part  of  the  railroad  company?"  This. question  was  ob- 
jected to  as  immaterial,  and  the  objection  overruled;  and  she 
answered  that  Mr.  Cox,  the  road  master,  offered  to  pay  the 
funeral  expenses. 

In  admitting  this  testimony  we  think  that  the  District 
Court  erred.  We  can  conceive  of  no  reason  why  it  was  intro- 
duced except  as  an  admission  on  the  part  of  the  company  of 
its  liability,  and  it  could  not,  of  course,  be  properly  introduced 
for  that  purpose.  It  is  claimed  by  the  appellee  that  it  was 
introduced  to  prove  that  the  deceased  was  in  the  employ  of 
the  company,  but  it  did  not  tend  to  prove  such  fact.  In  no 
aspect  could  it  be  so  regarded  except  as  involving  an  admis- 
sion of  liability,  and  it  is  not  claimed  that  it  was  admissible 
for  that  purpose. 

II.    The  court  gave  the  jury  the  following  instruction: 
"11.    Unless  there  was  more  than  ordinary  dansjer  in  so 
doing,  the  section  boss  was  not  required  to  refrain  from  going 

2.  railroads:  on  the  track  with  his  hand  car  and  men,  because 
negligence,      the  express  train  was  behind  time,  and  until  it 

should  have  passed;  and  if  you  find  that  there  was  no  reason- 
able apprehension  of  danger  in  his  so  doing,  and  that  after 
going  on  the  track  he  proceeded  with  due  care  toward  the 
approaching  train,  and  did  not  run  so  close  thereto  as  that 
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he  did  not  have  sufficient  time  to  remove  the  car  from  the 
track  with  safety  to  the  men  before  the  train  reached  them, 
then  he  was  not  guilty  of  negligence  in  so  doing." 

In  giving  this  instruction  we  think  that  the  court  erred. 
The  plain  implication  is  that  if  there  was  more  than  ordinary 
danger  the  section  boss  should  have  refrained  from  taking  the 
section  hands  upon  the  track  until  the  train  should  have  passed. 
There  is,  of  course,  more  than  ordinary  danger  in  operating  a 
hand  car  upon  a  track  where  a  train  is  past  due  from  either 
direction.  Yet  we  have  no  doubt  it  is  sometimes  necessary 
that  this  should  be  done,  if  section  hands  should  refrain 
from  going  upon  the  road  at  such  times,  the  road  would  be 
uninspected  no  inconsiderable  portion  of  the  time.  The  neces- 
sity of  inspection  and  repairs  must  be  as  great  when  trains 
are  past  due  as  at  any  other  time.  Indeed,  it  must  often  be 
greater.  Time  is  often  lost  by  trains  by  the  general  bad  con- 
dition of  the  road.  The  safety  of  passengers  requires  tliat 
vigilance  respecting  the  road  bed  should  not  be  relaxed  at  all 
times  when  trains  are  past  due. 

What  measure  of  care  is  necessary  in  running  a  hand  car 
where  trains  are  past  due  is  another  question.  Reference 
should  be  had  to  the  safety  of  the  employes  on  the  hand  car 
on  the  one  hand,  and  to  the  discharge  of  their  duty  so  as  to 
omit  no  reasonable  care  required  by  the  safety  of  passengers 
on  the  other  hand.  Difficulties  may  arise  by  reason  of  these 
conflicting  considerations.  If  so,  each  case  must  be  deter- 
mined upon  its  own  facts.  It  is  sufficient  to  say,  in  this  case, 
that  the  safety  of  the  section  hands  was  not  of  such  para- 
mount importance  as  to  make  it  necessarily  negligence  in  the 
section  boss  to  take  them  upon  the  road  in  th6  hand  car  when 
a  train  was  past  due,  although  more  than  ordinary  danger  was 
incurred  thereby.  Fra/ndaen  v.  The  Chicago,  Rock  lala/iid 
dk  Pacific  R.  R.  Co.,  36  Iowa,  372. 

We  are  of  the  opinion  that  the  judgment  of  the  District 
Court  must  be 

KirvEBSEn* 
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The  C,  D.  &  M.  R.  Co.  v.  Sohbwb. 

1.  Contract:  constbuction  of:  railboad.  Where  a  par(y  ap^reed  that  82_?3§ 
he  would  give  to  a  railway  company  a  sum  named  if  the  railway  should 
be  constructed,  and  a  train  running  to  ''  within  one  mile  of  Elkport  Post 
Office  '*  at  a  time  specified,  and  the  road  was  built  at  the  time  named  in 
the  contract  and  the  depot  located  within  one  mile  of  the  post  office,  and 
on  the  day  specified  a  passenger  train  ran  to  a  point  within  two  hundred 
yards  of  the  depot,  it  was  held  that  the  company  had  substantially 
complied  with  the  terms  of  the  contract  and  the  subscriber  was  liable 
thereon. 

Appeal' from  Clayton  Circtdt  Court. 
Monday,  December  11. 

This  action  is  brought  to  recover  upon  an  instrument  which 
is  in  the  following  words: 

"$25.00. 

"  Elkport,  Iowa,  September  25, 1871, 

"In  consideration  of  the  benefit  which  I  expect  to  derive 
from  the  construction  of  the  Chicago,  Dubuque  &  Minnesota 
Kailroad,  I  promise  to  pay  said  company  twenty-five  dollars, 
as  soon  as  said  road  shall  be  built,  and  the  cars  running 
thereon,  to  within  one  mile  of  Elkport  post  office,  and  a  depot 
located  and  built  within  same  distance,  provided  that  this 
obligation  shall  be  void  if  the  road  shall  not  be  running  as 
aforesaid  by  the  first  day  of  September,  1872,  but  if  the  road 
is  running  up  Turkey  river  instead  of  Volga  river  this  sub- 
scription  is  considered  to  be  void. 

Henry  Sohewb.'* 

The  plaintiff  avers  that  the  road  was  built,  and  the  cars 
running  thereon,  to  within  one  mile  of  Elkport  post  office  by 
the  first  day  of  September,  1872,  and  that  the  road  is  not  run- 
ning up  Turkey  river  instead  of  Volga  river.  The  defendant's 
answer  admits  the  execution  of  the  instrument,  but  denies  the 
other  allegations. of  the  petition.  Judgment  for  defendant. 
Plaintiff  appeals* 
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S.  P.  Adams  and  Stoneman  dd  Chapin^  for  appellant. 
L,  0.  Hatchy  for  appellee. 

Adams,  J. — The  evidence  shows  that  by  the  last  day  of 
August,  1872,  the  road  was  ironed  to  the  Elkport  depot,  which 
was  a  little  more  than  three-fourths  of  a  mile  from  the  Elk- 
port  post  office,  and  that  a  construction  train  ran  over  it  on  that 
day;  that  on  the  1st  day  of  September  a  passenger  train  ran 
to  within  about  200  yards  of  the  depot,  but  it  does  not  appear 
whether  it  ran  within  a  mile  of  the  Elkport  post  office  or  not. 
The  evidence  further  shows  that  afterwards  neither  freight 
nor  passenger  trains  were  run  for  a  considerable  time,  but  that 
a  mixed  train,  which  was  essentially  a  construction  train,  was 
run  for  the  purpose  of  hauling  timber  to  build  a  bridge,  and 
to  accommodate  what  travel  there  was.  After  about  ten  days 
the  construction  train  was  taken  oif,  and  a  tri-weekly  freight 
train  with  a. caboose  attached  was  run.  The  depot  was  only 
partially  built  on  the  1st  day  of  September,  but  was  completed 
by  the  last  of  September. 

The  question  in  this  case  is  as  to  whether  the  plaintiff  had 
complied  with  its  contract  at  the  time  the  suit  was  com- 
1.  contract:  menced,  which  was  on  the  1st  day  of  September, 
of?  railroad.  1873.  We  are  of  the  opinion  that  it  had  substan- 
tially. It  was  not  necessary  that  the  depot  should  be  built  by 
the  Ist  day  of  September,  1872.  It  was  necessary  that  the  road 
should  be  running  by  that  day  to  within  one  mile  of  Elkport 
post  office.  As  to  the  depot  it  was  sufficient  if  that  was  built 
before  the  suit  was  commenced;  and  it  was  built  by  the  last 
day  of  September,  1872. 

Whatever  doubt  there  is  about  the  case  arises  upon  the 
question  as  to  whether  the  road  was  running  by  the  first  day 
of  September,  1872,  to  within  a  mile  of  the  Elkport  post 
office,  within  the  meaning  of  the  contract. 

An  unmixed  construction  train  was  running  earlier  than 
that,  but  we  do  not  think  that  the  running  of  that  train  was 
a  performance  of  the  contract.  The  defendant  was  not  inter- 
ested in  the  running  of  a  train  that  was  used  simply  in  the 
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building  of  the  road.  It  was  evidently  his  intention  to  pro- 
vide that  the  road  should  be^running  by  the  Ist  day  of  Sep- 
tember, for  the  accommodation  of  the  public.  On  that  day 
a  passenger  train  ran  within  about  200  yards  of  the  depot, 
but  perhaps  not  within  a  mile  of  the  Elkport  post  oflSce.  Had 
it  run  to  the  depot,  it  would  according  to  the  evidence  have 
run  within  a  mile  of  the  post  office.  It  appears  that  there 
was  a  construction  train  on  the  track  at  the  depot.  Whether 
the  passenger  train  stopped  where  it  did  because  the  construc- 
tion train  was  on  the  track,  or  for  some  other  reason,  does  not 
appear.  It  is  certain  that  it  did  not  stop  because  the  road 
was  not  completed  to  the  depot.  We  think,  then,  that  the  fact 
that  the  train  stopped  some  200  yards  before  it  reached  the 
depot  may  be  regarded  as  unessential,  and  that  the  depot  may 
be  regarded  as  the  destination  of  the  train,  and  as  essentially 
reached  by  the  train. 

In  our  opinion  the  road  was  running  to  the  depot,  within 
the  meaning  of  the  contract,  by  the  1st  day  of  September, 
and  the  plaintiff*  was  entitled  to  recover. 

Revebsed. 


Wallace  et  al.  v.  York  et  al. 

46     SI 

1.  Injtinetion:  action  upon  bond:  damages.  In  an  action  npon  an  ia5  4H 
injonction  bond  for  damages  for  the  wrongful  suing  out  of  the  writ,  the 
plaintiff  may  recover  for  the  services  of  counsel  in  the  preparation  of  a 
motion  to  dksolve,  and  affidavits  to  sustain  it.  if  made  in  good  feuth, 
although  in  fact  the  motion  be  not  passed  upon  by  the  court  and  the 
ii^junction  only  dissolved  upon  final  hearing. 

Appeal  from  Marshall  District  CovH. 

Monday,  December  11, 

AcnoN  brought  on  an  injunction  bond  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  the  unlawful  issuing 
of  the  injunction.  The  averments  in  the  petition  were  con- 
troverted by  the  answer.     The  bond  was  conditioned  to  pay 
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all  damages  sustained  by  plaintiffs  'by  reason  of  the  wrongful 
issuance  of  the  injunction.  Th^  petition  states  "that  the  in- 
junction was  an  independent  and  not  an  auxiliary  proceeding; 
that  a  motion  was  made  to  dissolve  the  injunction  and  aflSda- 
vits  filed  in  support  of  both  sides  of  the  motion,  but  said 
motion  was  not  finally  decided  by  the  court,  because  the  same 
evidence  was  taken  by  depositions  in  the  main  case.''  The 
injunction  was  dissolved  in  part  by  the  District  Court  at  the 
hearing  on  the  merits,  and  wholly  so  on  appeal  to  this  court. 
Judgment  was  rendered  by  the  District  Court  in  favor  of  the 
defendants,  and  plaintiffs  appeal. 

Brown^  Stone  cfe  Scars  and  Boardman  cfe  Williams^  for 
appellants. 

Henderson  cfe  Norton  and  Caswell  <&  Meeker ,  for  appellees. 

Servers,  Ch.  J. — I.  After  the  introduction  in  evidence  of 
the  bond,  petition,  injunction  and  record  showing  a  dissolu- 
1.  iNJUNc-  *^^"  ^^  ^^®  injunction  at  the  final  hearing,  it  was 
upon'bond?"  sought  to  prove  what  services  were  rendered  by 
damages.  counsel  for  plaintiffs  in  regard  to  the  dissolution  of 
the  injunction,  and  what  efforts  had  been  made  to  have  the 
motion  to  dissolve  the  injunction  heard  by  the  court,  and 
whether  the  court  in  substance  declined  to  hear  it.  While  the 
plaintiffs  sought  to  prove  much  more,  yet  we  are  of  the  opin- 
ion that  in  some  of  the  questions  asked  the  testimony  sought 
to  be  elicited  was  limited  to  what  was  done  by  counsel  for 
plaintiffs  with  reference  to  the  motion  to  dissolve  as  distin- 
guished from  what  was  done  in  the  preparation  of  the  cause  for 
final  hearing,  and  what  was  done  at  that  tiipe.  In  this  belief 
we  are  confirmed  by  the  argument  of  counsel.  On  the  one  hand 
it  is  claimed  that  the  plaintiffs  cannot  recover  anything,  for 
the  reason  that  the  injunction  was  dissolved  on  final  hearing, 
and  that  there  could  be  no  separate  counsel  fees,  for  the  reason 
that  the  motion  to  dissolve  was  never  brought  on  for  hearing; 
and  on  the  other  hand,  it  i3  insisted  it  makes  no  difference 
when  or  how  the  injunction  was  dissolved,  that  plaintiffs  are 
entitled  to  recover  counsel  fees. 
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The  iujiinction  was  not  independent,  but  auxiliary  to  other 
relief  asked  in  the  petition.  If  the  injunction  had  been  dis- 
solved, the  action  would  not  have  been  ended,  but  the  plain- 
tiffs could  have  issued  an  execution  and  made  efforts  to  have 
collected  their  judgment. 

It  was  held  in  Behrens  v.  McKeiizie^  23  Iowa,  333,  that  a 
reasonable  compensation  for  counsel  fees,  in  obtaining  the  dis- 
solution of  an  injunction,  might  be  recovered  as  damages,  in 
an  action  on  the  bond,  but  not  for  defending  the  entire  action. 
And  in  Langworthy  v.  McKclvey^  25  Iowa,  48,  it  was  held 
that  "  attorneys'  fees,  paid  for  legal  services  in  procuring  the 
dissolution  of  the  injunction,"  could  not  be  recovered  in  an 
action  on  the  bond,  because  it  appeared  the  injunction  was 
dissolved  "  upon  hearing  and  adjudication  of  the  case,  and  not 
upon  a  motion  to  dissolve,  nor  otherwise  than  upon  a  defense 
to  the  suit  on  its  merits." 

This  case  is  not  conclusive  upon  the  question  presented  in 
the  case  at  bar,  for  the  reason  no  motion  to  dissolve  was  filed, 
or  any  effort  whatever  made  looking  to  a  dissolution,  except 
by  a  hearing  on  the  merits. 

In  Andrews  v,  Glenville  Woolen  Co.^  60  N.  T.,  282,  a 
motion  was  made  to  dissplve  the  injunction,  "which  was 
denied,  the  court  declining  to  inquire  into  the  merits  until 
the  final  hearing,"  and  it  was  held  that  the  "expenses  of  the 
motion  to  dissolve,  and  a  counsel  fee  on  the  trial,"  could  be 
recovered  in  an  action  on  the  bond.  In  this  case  it  was  clearly 
and  distinctly  shown  that  the  court  declined  t(5  inquire  into  the 
merits  until  the  final  hearing.  In  the  case  at  bar  an  averment 
of  that  character  does  not  so  distinctly  and  clearly  appear. 
But,  in  the  absence  of  a  motion  for  a  more  specific  statement, 
we  are  of  the  opinion  the  petition  is  sufficient  in  this  respect; 
otherwise  it  could  not  be  said,  "  the  motion  was  not  finally 
decided  by  the  court,  because  the  same  evidence  was  taken  by 
depositions  in  the  main  case." 

The  motion  could  not  be  determined  without  an  inquiry 
into  the  merits,  and  in  this  respect  the  case  is  identical  with 
Andrews  v.  GlenvUle  Woolen  Co,y  supra.  It  was  right  and 
proper  to  file  the  motion  to  dissolve,  and  make  preparation  to 
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sustain  it  by  aflSdavits,  and  if  done  in  good  faith  for  the  pur- 
pose of  procuring  a  dissolution,  and  the  court  declined  to  hear 
it,  we  are  of  the  opinion,  for  the  services  of  cousel  in  the  pre- 
paration of  the  motion,  separate  and  apart  from  the  fees  of  the 
counsel  in  the  preparation  and  trial  of  the  main  action,  there 
may  be  a  recovery  in  this  action.  If  the  motion  was  not  filed 
in  good  faith  or  called  up  and  a  ruling  thereon  in  good  faith 
sought,  then  there  can  be  no  recovery.  If  the  plaintiffs  paid 
anything  to  officers  as  fees  for  swearing  affiants  to  the  affidavits 
and  the  same  have  not  been  taxed  as  costs  in  the  original  case 
and  paid,  such  fees  would  come  within  the  rule  above  stated. 
But  the  plaintiffs  should  not  be  allowed  anything  for  time 
spent  in  making  affidavits. 

The  objection  that  the  petition  is  not  sufficient  to  warrant 
the  introduction  of  any  evidence  is  not  well  taken. 

As  the  case  is  presented  in  the  abstract  before  us,  we  are 
of  the  opinion  the  plaintiffs  were  entitled  to  recover  some- 
thing; it  was,  therefore,  error  to  reject  at  least  a  portion  of 
the  evidence  offered. 

Hevbbsbd. 


Conable  v.  Lynch. 


I  45  lif 

(^  444 

45  84| 

102  40| 

^    84         1,  Principal  andgA.gent:  conditional  sale.    Apartywhoisauthor- 

ized  to  sell  goods  for  another,  under  a  written  contract  not  recorded, 

119  Jr'  ^^^  ^  bound  by  the  terms  thereof  to  turn  over  the  proceeds,  whether  in 

cash  or  notes,  to  his  principal,  and  after  a  certain  specified  date  to  become 
liable  for  the  payment  of  any  unsold  goods  remaining  in  his  possession, 
does  not  prior  to  that  date  hold  the  goods  under  a  conditional  sale,  nor 
can  a  purchaser  insist  upon  an  off-set  of  any  claim  he  may  hold  against 
the  agent. 

Appeal  from  Buchanan  Circuit  Court, 

Monday,  December  11. 

This  cause  was  tried  in  the  conrt  below  without  a  jury.    The 
court  made  special  findings  of  fact  to  which  no  exceptions  were 
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taken.  There  was  a  judgment  for  plain tiflF,  and  defendant 
appeals,  claiming  that  the  conclusion  of  law  based  upon  the 
facts  found  is  erroneous. 

Bruckart  cfe  Ney^  for  appellant. 

Jamison  cfe  Bcgun^  for  appellee. 

EoTHROOKj  J. — From  the  findings  of  fact  it  appears  that 
one  H.  S.  Berry,  on  the  25th  day  of  January,  1876,  entered 
1.  PRINCIPAL  ^"^  *  written  contract  with  the  plaintiflF  to  sell  for 
condlticm^  him  certain  agricultural  machinery.  Said  contract 
»aie-  was  not  recorded  nor  filed  for  record.    Under  the 

contract  Berry  received  and  took  into  his  possession  a  wagon 
together  with  other  property.  Berry  had  borrowed  of  the 
defendant  herein  the  sum  of  $138,  and  representing  to  defend- 
ant that  he  owned  the  wagon  desired  to  sell  the  same,  and  the 
defendant  believing  said  representations  to  be  true  bought 
the  wagon,  giving  Berry  credit  therefor  in  the  sum  of  $85. 
Berry  soon  after  left  the  State. 

Plaintiff  demanded  the  wagon  of  defendant,  who  refused  to 
deliver  it  up.  Whereupon  plaintiff  instituted  this  suit  in  the 
form  of  replevin,  and  the  question  is  as  to  the  ownership  of 
the  wagon. 

A  determination  of  the  rights  of  the  parties  depends  npon 
the  proper  construction  to  be  given  to  the  contract  between 
the  plaintiff  and  Berry.  The  court  below  held  that  it  was  a 
contract  of  agency,  and  appellant  insists  that  it  was  a  condi- 
tional sale. 

The  contract  states  that  Berry  is  the  agent  of  Conable  in 
the  sale  of  the  property,  and  it  is  agreed  therein  that  Conable 
shall  ship  machines  to  Berry,  and  that  he  shall  sell  them  to 
such  persons  only  as  are  perfectly  responsible,  and  take  notes 
for  deferred  payments,  and  indorse  and  guarantee  the  pay- 
ment of  each  note  so  taken.  The  notes  were  to  be  sent  to 
plaintiff  as  the  machines  were  sold,  and  the  proceeds  of  all 
cash  sales  were  to  be  promptly  remitted  to  plaintiff,  less  the 
discount  due  Berry  as  his  compensation. 

The  contract  was  to  exist  until  the  1st  day  of  August,  1875. 
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The  clause  of  the  contract  which  appellant  relies  on  aa  show- 
ing a  conditional  sale  of  the  property  is  in  these  words: 

"  And  the  said  party  of  the  second  part  hereby  guarantees 
the  sale  of  all  the  machines  embraced  in  this  agreement,  the 
meaning  and  understanding  of  this  guarantee  being  that  in 
case  these  machines  are  not  all  sold  during  the  continuance  of 
this  contract,  then  the  party  of  the  second  part  will  make  pay- 
ment of  such  unsold  machine,  either  in  the  notes  of  respon- 
sible farmers  due  at  the  dates,  and  indorsed  and  guaranteed 
in  the  form  as  hereinafter  specified,  or  in  other  valuable  con- 
sideration, at  the  option  of  the  party  of  the  first  part;  but  all 
the  machines  shall  remain  the  property  of  the  said  E.  B.  Con- 
able,  until  so  paid." 

Defendant  purchased  the  wagon  of  Berry  about  the  Ist  of 
July,  1875,  while  the  contract  in  question  was  in  full  force, 
and  while  Berry  was  selling  the  property  not  on  his  own 
accounts  but  as  the  agent  of  plaintiff.  He  could  only  sell  for 
cash  or  for  notes  on  responsible  parties,  the  payment  of  which 
he  was  bound  for  by  his  guarantee,  and  the  cash  and  notes 
were  to  be  immediately  delivered  to  plaintiff.  He  had  no 
right  to  sell  the  property  in  payment  of  his  own  debts. 

The  effect  of  the  clause  of  the  contract  in  question  was  this: 
Berry  was  to  continue  to  sell  the  machines  and  property  until 
the  1st  of  August,  1875,  as  the  agent  of  plaintiff,  and  any  that 
might  remain  unsold  at  that  date  he  was  to  take  and  pay  for 
in  notes,  or  in  other  valuable  considerations. 

If  the  sale  to  appellant  had  been  made  after  the  first  of 
August,  being  after  the  time  Berry  was  authorized  to  sell  as 
agent,  we  believe  the  position  of  appellant's  counsel  would  be 
correct.  Berry  would  then  be  holding  the  property  under  a 
conditional  sale,  and,  under  section  1922  of  the  Code,  ^n  inno- 
cent purchaser  from  him  would  be  protected.  It  was  only 
such  of  the  property  as  might  remain  unsold,  which  was  to 
be  paid  for  by  the  agent  and  then  become  his  property. 

Affibmed. 
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Stabb  7.  The  City  of  Bublinqton. 

1.  Municipal  Ccnrporations:  HANDATORTORDiKiicNCB:  jubisdiction. 

It  is  competent  for  ardty  to  prescribe  by  ordinaBoe  the  manner  in  which 
jurisdiction  may  be  acquired  over  particular  8ub(ject8,  and  if  the  require- 
ments of  the  ordinance  are  mandatory,  an  act  of  the  city  without 
acquiring  jurisdiction  in  the  manner  prescribed  is  void. 

2.  :  :  IMPROVEMENT  OP  streets.     An  ordinance  directing 

that  improvements  in  streets  shall  be  oi*dered  by  resolution  describing 
the  streets  and  improvements,  and  that  notice  sludl  be  given  by  the  pub- 
Hcation  of  the  resolution,  is  not  directory  but  mandatory. 

3. : : .  The  receipt  and  reference  to  the  proper  commit- 
tee of  a  petition  asking  that  the  improvements  be  made,  a  resolution 
directing  the  committee  to  advertise  for  and  receive  bids,  and  another 
resolution  directing  them  to  contract  with  the  lowest  bidders  for  the  per- 
formance, did  not  constitute  a  compliance  with  such  an  ordinance  and  did 
not  confer  upon  the  dty  jurisdiction  to  make  the  improvement  and  sub- 
ject an  adjacent  property  holder  to  liabihty  therefor. 

estoppel.    The  proceedings  for  the  levy  of  the  assess- 


ment being  without  jurisdiction  and  void,  the  property  holder  is  not 
estopped  to  deny  their  validity  by  the  fact  that  he  made  no  objection 
while  the  improvement  was  in  progress. 

5.  :  RBCO^RT  FOR  IMPROVEMENTS:  SPECIAL  CHARTERS.      PriOr  to 

the  taking  effect  of  the  Code,  a  dty  organized  under  a  special  charter 
could  not  recover  from  the  owners  of  lots  the  cost  of  improvements  of 
adjacent  streets,  notwithstanding  any  irregularity  or  defect  in  the  pro- 
ceedings under  which  the  work  was  ordered. 

6. :  IMPROVEMENT  OF  STREETS:  SCOPE  OF  STATUTE.  The  proceed- 
ings under  which  the  improvement  was  ordered  having  taken  place  and 
the  contract  for  the  work  been  made  prior  to  the  time  when  the  Code 
took  effect,  they  will  be  governed  by  the  statute  then  existing,  and  the 
provisions  of  the  Code  will  not  apply. 

7.  Practice  in  the  Supreme  Court:  abstract:  evidence.  Where 
the  appellee  has  filed  an  amended  abstract,  which  contained  evidence 
alleged  to  have  been  omitted  in  the  abstract  submitted  by  appellant,  he 
will  not  be  permitted  to  maintain  that  aU  the  evidence  in  the  case  is  not 
before  the  court. 

Appeal  from  Dea  Moines  District  Cov/rt. 
Monday,  Decembeb  11. 

Action  in  chancery  to  restrain  the  city  of  Burlington  from 
selling  a  lot  owned  by  plaintilF,  upon  an  assessment  made 
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thereon  for  macadamizing  an  adjacent  street.  The  defendant 
filed  an  answer  and  cross-bill  alleging  the  street  was  improved 
under  proper  and  lawful  action  of  the  city  directing  the  work 
to  be  done  and  the  cost  thereof  to  be  assessed  upon  the  prop- 
erty, and  praying  that  the  value  of  the  improvement  may  be 
charged  against  plaintiff,  and  a  personal  judgment  rendered 
against  him  therefor.  A  decree  was  entered  dismissing 
plaintiff's  petition,  and  judgment  was  rendered  for  the  cost 
of  the  improvement,  which  was  made  a  lien  upon  the  lot. 
Plaintiff  appeals. 

G,  E.  Starr  and  Powers  <&  Antrobus,  for  appellant. 

S.  K.  Tracy ^  for  appellee. 

Beck,  J. — Under  an  ordinance  of  the  city  of  Burlington  its 
council  are  authorized,  upon  a  petition  of  the  resident  owners 
of  property  abutting  upon  a  street,  to  order  it  to  be  macadam- 
ized and  otherwise  improved,  the  cost  thereof  to  be  assessed 
upon  the  real  property  abutting  upon  the  part  of  the  street  so 
improved.  The  third  section  of  this  ordinance  provides  that, 
"  the  manner  of  making  such  improvement,  *  *  *  *  * 
and  of  assessing  and  collecting  the  expense  thereof,  and  all 
proceedings  in  relation  to  the  same,  shall  be  the  same  as  now 
provided  by  ordinance  No.  27,"  etc.  The  ordinance  27  pro- 
vides that,  "  it  shall  be  lawful  for  the  city  council,  by  resolu- 
tion describing  the  street,  avenue,  etc.,  or  other  place  to  be 
improved,  and  the  character  of  the  improvement,  to  order  and 
direct  such  improvement,  and  require  the  cost  and  expense 
thereof  to  be  levied  and  assessed  as  a  special  tax  upon  the  lots 
and  parcels  of  ground,  or  any  part  of  either,  fronting  or  lying 
along  the  street,  etc.,  to  be  improved,  which  said  resolution 
shall  be  published  at  least  once  with  other  council  proceed- 
ings." 

I.  The  ordinances,  in  terms,  require  the  work  to  be  ordered 
by  a  resolution  to  be  published  in  the  manner  prescribed. 
The  city,  by  its  ordinance,  having  prescribed  these  proceed- 
ings, must  pursue  them  in  order  to  bind  the  property  holder 
and  render  him  liable  for  the  cost  of  the  work.    The  city  can- 
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not  be  exempted  from  the  duty  of  obeying  its  own  laws.  It 
has  prescribed  fhe  steps  to  be  taken  which  will  give  it  juris- 
diction to  levy  assessments.  These  indicated  in  the  parts  of 
the  ordinances  above  quoted,  are,  1.  An  order  for  the  work  in 
the  form  of  a  resolution;  2.  The  publication  of  this  order. 
The  first  calls  into  exercise  municipal  authority,  under  which 
the  improvement  is  to  be  made,  and  is  the  expression  of  the 
legislative  will  of  the  city  applied  to  the  subject  of  this  author- 
ity, the  improvement  of  the  street  in  question;  the  second  is 
the  means  of  communicating  to  the  people  a  knowledge  of 
the  exercise  of  municipal  authority  which  is  necessary  to  bind 
the  persons  to  be  affected  thereby.  The  ordinances  quoted 
provide  for  the  manner  of  municipal  legislation  in  the  exer- 
cise of  authority  conferred  by  the  city  charter.  The  citizen 
cannot  be  bound  unless  the  authority  be  exercised  in  the  man- 
ner prescribed. 

It  is  competent  for  the  city,  when  not  inconsistent  with 
restrictions  of  its  charter,  by  ordinance  to  prescribe  the  steps 

1.  jnnaciPAL  to  be  taken  in  order  to  acquire  jurisdiction  over 
mandatory'*  particular  Subjects.  If  these  steps  are  not  taken, 
jurisdicuon.  and  the  requirements  of  the  ordinance  are  man- 
datory, the  act  of  the  city  in  an  attempt  to  exercise  authority 
will  be  void.  The  City  of  Dubuque  v.  Wooton,  28  lowa^ 
671;  Dillon's  Mun.  Cor.,  §  §  610,  643,  245.  , 

In  the  case  before  us,  the  requirements  of  the  ordinance 
quoted,  to  the  effect  that  the  improvement  of  streets  shall  be 

2.  — : :  ordered  by  resolution  describing  the  streets  and 

improTement    ^v      •  l  a.  x.  j   j  •        i 

of  streeis.  the  improvement,  cannot  be  regarded  as  simply 
directory,  for  the  reason,  as  we  have  seen,  such  resolution  is 
the  very  act  whereby  the  city  acquires  jurisdiction.  Neither 
is  the  requirement  that  notice  be  given,  by  the  publication  of 
the  resolution,  directory.  Both  of  these  requirements  are 
mandatory.     City  of  Duivque  v,  Wooton^  supra. 

II.  Having  announced  this  well  settled  doctrine,  we  will 
consider  the  facts  which  render  it  applicable  to  the  case  before 
us. 

The  record  fails  to  show  a  resolution  ordering  the  work,  as 
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required   by  the   city  ordinances;  no  such   resolution   was 

3  . J  adopted  by  the  city  council.    Thefle  was,  of  course, 

•  no  publication,  as  required  in  such  cases.     The 

action  of  the  city  council  upon  the  subject  was  confined  to  the 
receipt  and  reference  to  a  proper  committee  of  a  petition  of 
property  holders  asking  that  the  improvement  be  made;  a 
resolution  directing  the  proper  committee  to  advertise  for 
and  receive  bids  for  the  work;  the  receipt  and  opening  of  bids 
and  their  reference  to  a  committee,  and  its  report;  a  resolution 
directing  the  committee  to  enter  into  a  contract  with  the  low- 
est bidder,  and  that  the  cost  of  the  improvement  be  assessed 
to  the  property  abutting  thereon,  and  other  proceedings  aflect- 
ing  the  contractor.  It  cannot  be  claimed  that  these  acts,  or 
any  of  them,  are  in  substance  or  efiect  an  order  for  the  work 
by  resolution  describing  the  streets  and  the  improvements  to 
be  made.  The  city,  therefore,  failed  to  acquire  jurisdiction  of 
the  subject  upon  which  it  attempted  to  exercise  authority,  and 
plaintiff  and  his  property  are  not  bound  by  its  action. 

III.  As  the  proceedings  for  the  levy  of  the  assessment 
upon  plaintiff's  property  are  void — were  without  jurisdiction 
4 . .  from  the  very  beginning,  he  is  not  estopped  to 

estoppeL  deny  their  validity  on  the  ground  that  he  made 
no  objection  to  the  proceeding  while  the  improvement  was  in 
progress.  As  to  mere  irregularities,  when  jurisdiction  in 
such  a  case  is  acquired,  he  would  be  estopped  by  his  silence  to 
object  thereto.  Patterson  v.  Baumer^  43  Iowa,  477.  The 
rule  does  not  extend  to  the  case  of  improvements  made  with- 
out  jurisdiction  therefor  having  been  first  acquired. 

IV.  It  is  argued  that  defendant  may  recover  of  plaintiff  the 
reasonable  value  of  the  improvement  under  Code,  §479,  which 
5. :  re-  authorizes  recovery  in  an  action  brought  under 

coveryforim-  ^,  .  .  .''  ,.  ,.  i 

provements:  the  provisions  of  preceding  sections  by  a  city 
ters.  against  owners  of  lots  for  the  cost  of  improve- 

ments of  adjacent  streets  "notwithstanding  any  informality, 
irregularity  or  defect "  in  proceedings  under  which  the  work 
was  ordered  and  performed.  The  last  sentence  of  the  Section 
makes  the  provision  applicable  to  cities  acting  under  special 
charters.    But  this  sentence  is  not  found  in  the  section  as  it 
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appears  in  the  Revision;  it  is  an  original  provision  introdaced 
by  the  Code. 

The  section  as  it  stood  in  the  Revision  is  applicable  to 
municipal  corporations  organized  under  the  general  statute 
of  the  State,  being  a  part  of  that  enactment.  The  city  of 
Burlington,  when  the  proceedings  involved  in  this  case  were 
had  and  the  work  was  completed,  was  a  municipal  corporation 
chartered  by  a  special  statute.  The  work  was  completed  on 
or  before  the  29th  day  of  December,  1873,  and,  of  course,  all 
proceedings  of  the  city  council  relating  thereto  were  had 
prior  to  that  date.  The  city  on  the  8th  of  March,  1875,  aban- 
doned its  special  charter  and  was  organized  under  the  general 
incorporation  statute. 

It  cannot  be  claimed  that  the  section  in  question,  as  it  stood 
in  the  Revision,  being  a  part  of  the  general  incorporation  law 
under  which  cities  may  be  organized,  and  applicable  to  pro- 
ceedings had  by  such  cities,  can  be  applied  to  cities  existing 
under  special  charters  for  the  simple  reason  that  proceedings 
of  the  last  named  cities  are  not  of  its  snbject.  There  are  no 
words  in  the  statute  which  extend  its  provisions  to  the  acts  of 
cities  organized  under  special  statutes. 

V.  We  are  next  to  inquire  whether  the  provisions  of  the  sec- 
tion as  it  stands  in  the  Code  are  to  be  extended  to  the  pro- 

^ .  ,|^_    ceedings  involved  in  the  case  before  us.    These 

K^sr^^p©  proceedings  were  had  and  the  contract  for  the 
ox  statute.  work  was  made  prior  to  September  1,  1873,  when 
the  Code  took  effect.  The  position  of  defendant's  counsel, 
that  the  clause  making  the  section  applicable  to  proceedings 
of  cities  existing  under  special  charters  extends  the  provision 
to  this  case,  if  sustained,  would  give  the  part  of  the  section 
originally  introduced  by  the  Code  retroactive  effect.  The 
proceedings  in  question  were  had  and  the  rights  of  parties 
involved  in  this  action  accrued  before  the  clause  of  the  stat- 
ute, upon  which  defendant  relies  to  support  his  position,  was 
enact^.  If  the  proceedings  and  rights  involved  in  this  case 
constitute  a  proper  subject  for  retrospective  legislation,  the 
statute  will  not  be  so  construed  as  to  affect  them  in  that  char- 
acter, unless  an  intention  of  the  legislature  clearly  appears  to 
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give  it  that  operatioru  State  v.  S quires ^  26  Iowa,  340;  Bart- 
ruff  V.  Reiney,  15  Iowa,  257;  Forsyth  v.  Ripley^  2  6.  Greene, 
181 ;  Davis  v.  O^Ferrallj  4  G.  Greene,  168.  But  no  such  inten- 
tion appears  either  expressly  or  by  implication.  The  provis- 
ion under  consideration  must,  therefore,  be  so  construed  that 
it  will  have  prospective  operation  only.  It  is  not,  for  this 
reason,  applicable  to  the  proceedings  involved  in  this  case. 

YI.  It  is  claimed  by  defendant's  counsel  that  the  abstract 
of  plaintiff,  upon  which  the  cause  is  submitted,  does  not  pre- 
T.PBACTicsin  sent  all  the  evidence  and  that,  therefore,  the  cues- 

tho  suprfeiBe       •  /•    /»  j     •         i  i 

court:  ab-      tions  of  tact  presented   in   the  case  cannot  be 

str&ct*  ovi' 

dence.'  determined  by  us.     In  answer  to  this  position  it 

is  sufficient  to  say  that,  while  the  abstract  of  plaintiff  is  defect- 
ive in  not  avering  that  all  the  evidence  is  presented  therein, 
the  defendant  filed  an  amended  abstract  to  supply  omissions 
made  by  plaintiff,  without  claiming  that,  with  the  parts  of  the 
records  so  supplied,  the  case  would  not  be  fully  presented  and 
the  evidence  would  not  be  all  before  us.  Defendant's  amended 
abstract  contains  certain  evidence  alleged  to  be  omitted  by 
plaintiff.  After  the  filing  of  the  amended  absti-act  with  the 
alleged  omitted  evidence,  we  must  consider  the  testimony  all 
before  us.  The  defendant  will  not  be  permitted  to  set  up, 
after  claiming  to  supply  by  an  amended  abstract  parts  of  the 
evidence  which  as  alleged  was  omitted  by  the  other  party,  that 
we  have  not  all  the  evidence  before  us.  The  plaintiff  could 
well  rely  upon  the  amended  abstract  as  presenting  all  the 
evidence  which  the  defendant  deemed  necessary  to  be  brought 
to  our  attention,  and  would  be  thus  induced,  if  he  discovered 
any  omission,  to  forbear  supplying  it  The  judgment  of  the 
District  Court  is 

Revebssd. 
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1.  Evidenoe:  insanity:  hrarsat.    The  physician *8  certificate,  prepaied 

from  the  statements  of  relatives  and  friends  of  a  patient  in  the  insane 
asylnm,  is  not  competent  evidence  to  show  what  had  been  the  mental 
condition  of  the  patient  previoos  to  his  confinement  in  the  asylum. 

2.  :   ;  BECORDS  OP  PUBLIC  INSTITUTION.    The  records  of  a 

public  institution  must  be  shown  to  have  been  kept  in  compliance  with 
the  laws  of  the  institution  before  they  are  admissible  in  evidenoe,  and 
the  laws  themselves  must  be  introduced  to  establish  the  fact. 

3.  : :  OPINION  of  witness.    The  opinion  of  a  witness  who 

is  not  an  expert,  respecting  the  sanity  of  a  x>er8on,  is  competent  where 
he  states  all  the  facts  upon  which  his  opinion  is  founded. 

4.  :  :  expert.    In  the  trial  of  an  issue  of  insanity,  it  is  not 

competent  for  a  medical  expert  to  give  his  opinion  respecting  the  testi- 
mony which  has  been  introduced  in  the  case,  but  the  inquiry  should  be 
limited  to  his  conclusion  respecting  the  facts. 

Appeal  from  Des  Moines  District  Court. 
Monday,  .Degembbb  11. 

This  is  an  action  upon  a  life  insurance  policy,  insuring  the 
life  of  Jacob  Butler,  plaintiff's  deceased  husband.  The  peti- 
tion,  which  is  in  the  usual  form,  alleges  that  the  insurance 
was  effected  in  1864:,  that  all  premiums  were  paid  up  to  the 
time  of  the  death  of  said  Butler,  which  occurred  in  1874. 

The  policy  contained  a  clause  in  these  words:  "And  it  is 
also  understood  and  agreed  to  be  the  true  intent  and  meaning 
hereof,  that  if  the  proposals,  answers  and  declarations  made 
by  the  said  Jacob  Butler,  and  bearing  date  June  29,  1864, 
and  which  are  hereby  made  part  and  parcel  hereof  as  fully 
as  if  herein  recited,  and  upon  the  faith  of  which  this  agree- 
ment is  made,  shall  be  found  in  any  respect  untrue,  then  and 
in  such  case  this  policy  shall  be  null  and  void        *        * ." 

The  application  for  insurance  contained  the  answers  and 
declarations  referred  to  in  the  policy,  and  among  other  inter- 
rogatories propounded  there  is  one  in  these  words: 

"Int.  14.  Has  the  party  ever  been  subject,  since  child- 
hood, to  rupture,  insanity,  aberration  of  mind,  bronchitis. 
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general  debility,  paralysis,  cholic,  fistula,  apoplexy  or  palpita- 
tion, fits,  dropsy,  astbma,  liver  complaint,  gout,  consumption, 
aneurism,  spitting  of  blood,  and  whicb?" 
To  tbis  interrogatory  tbe  answer  was  "  No." 
Tbe  application  also  contained  tbe  following  question: 
"26.     Is  tbe  party  aware  tbat  any  untrue  or  fraudulent 
allegation,  made  in  eflecting  tbe  proposed  assurance,  or  any 
concealment  of  facts  in  regard  to  bis  or  ber  bealtb,  babits  or 
circumstances,  or  neglect  to  pay  premium  wben  it  becomes 
due,  will  violate  tbe  policy,  and  forfeit  all  payments  made 
tbereon?" 

To  tbis  interrogatory  tbe  answer  was  "Yes." 
At  tbe  end  of  tbe  specific  interrogatories  propounded  and 
answered  was  tbe  following: 

"Tbe  assured  will  answer  definitely  for  tbe  information  of 
tbe  directors,  in  order  tbat  tbey  may  determine  understand- 
ingly  on  tbe  application,  any  circumstances  or  facts  in  relation 

to  tbe  present  and  past  state  of  bealtb  of ,  and  wbicb 

circumstance  is  not  included  in  tbe  foregoing  statement." 

To  tbis  no  answer  or  statement  was  made  by  tbe  assured. 
A  waving  line  jvas  drawn  tbrougb  tbe  blank  left  for  sucb 
answer  or  statement,  and  tbe  name  of  tbe  applicant  was 
signed  below. 

Tbe  said  application  also  contained  tbe  following  state- 
ment: 

"Tbat  my  age,  next  birtb  day,  will  be  forty-seven  years; 
and  tbat  I  am  now  in  good  bealtb,  of  sound  body  and  mind, 
of  sober  and  temperate  babits,  and  do  usually  enjoy  sound 
bealtb,  and  tbat  I  do  not  nor  will  I  practice  any  babits  tbat 
tend  to  tbe  sbortening  of  life,  and  that  tbe  following  answers 
and  annexed  statements  are  correct  and  true,  in  wbicb  I  bave 
not  concealed,  witbbeld  or  misrepresented  any  material  cir- 
cumstance in  relation  to  tbe  past  or  present  state  of  my  bealtb, 
babits  of  life,  or  condition,  wbicb  may  render  assurance  on 
my  life  more  tban  usually  hazardous,  or  witb  wbicb  tbe  direct- 
ors of  said  company  ought  to  be  made  acquainted.  And  I  do 
hereby  agree  tbat  the  preceding  answers  given  to  tbe  annexed 
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questions,  and  the  accompanying  statements  and  this  declara- 
tion shall  be  the  basis,  and  form  part  of  the  contract  or  policy 
between  myself  and  the  said  company,  and  that  if  the  same 
be  not  in  all  respect  true  and  correctly  stated  the  said  policy 
shall  be  void,  and  all  moneys  which  may  have  been  paid  on. 
account  thereof,  and  every  benefit  which  may  accrue  there- 
from, shall  be  forfeited  to  said  company.  *  *  * 
'*  (Signed,)  Jacob  Butleb." 

The  answer  admits  the  execution  and  delivery  of  the  policy, 
the  payment  of  premiums  and  the  death  of  the  assured,  and 
sets  up  two  defenses  in  substance  as  follows: 

1st.  It  is  alleged  that  the  answer  to  the  fourteenth  inter- 
rogatory is  untrue  in  this,  that  said  Jacob  Butler  had  been 
subject  since  childhood  to  insanity  and  aberration  of  mind, 
for  that  on  the  29th  day  of  June,  1847,  he  was  sent  to  and 
received  in  the  Central  Ohio  hospital  for  the  insane  as  a 
patient  for  treatment,  and  was  there  for  twelve  weeks  treated 
for  insanity  and  aberration  of  mind. 

2d.  That  in  said  application  the  said  Jacob  Butler  did, 
among  other  things,  declare  that  the  answers  following  and 
the  statements  annexed  were  correct  and  true,  in  which  he 
had  not  concealed  or  withheld  or  misrepresented  any  material 
circumstance  in  relation  to  the  past  or  present  state  of  his 
health,  habits  of  life  or  condition  which  might  render  an 
insurance  on  his  life  more  than  usually  hazardous,  or  with 
which  the  directors  of  saM  company  ought  to  be  made  ac- 
quainted; and  that  the  said  Butler  did  conceal,  withhold  and 
misrepresent,  a  material  circumstance  in  the  past  state  of  his 
health,  which  did  render  an  assurance  on  his  life  more  than 
usually  hazardous,  and  with  which  the  directors  of  said  com- 
pany ought  to  be  made  acquainted ;  in  this,  that  said  Butler 
in  said  answers  and  statements  did  conceal,  withhold  and 
misrepresent  the  fact  that  on  the  29th  day  of  June,  1847,  he 
was  sent  to  and  received  in  the  Central  Ohio  hospital  for  the 
insane,  and  was  there  for  a  period  of  twelve  weeks  treated 
for  insanity  and  aberration  of  mind. 

Upon  these  issues  there  was  a  trial  by  jury.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 
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P.  T.  Lotnax  and  Craig  <&  Collier^  for  appellant. 
Hanna  <&  Fitzgerald  and  Hall  db  Baldwin^  for  appellee. 

RoTHKocK,  J. — I.  Upon  the  trial  the  defendant  admitted 
the  execution  of  the  policy  for  the  use  and  benefit  of  plain- 
tiffs, and  the  deliveiy  of  the  same  to  Jacob  Butler  in  his 
lifetime,  and  due  notice  and  proof  of  the  death,  and  the 
payment  of  all  premiums  due  the  company  up  to  the  date  of 
the  death  of  said  Butler,  and  took  the  affirmative  of  the  issues 
joined  between  the  parties. 

It  appears  from  'the  record  before  us  that  Jacob  Butler  was 
admitted  as  an  insane  patient  in  the  Iowa  Hospital  for  the 
insane,  at  Mount  Pleasant,  a  short  time  before  his  death.  It 
was  conceded  on  the  trial,  by  plaintiff,  that  he  was  legally  and 
formally  admitted  as  an  insane  person. 

The  defendant  introduced  as  a  witness  Mark  Kanney,  pres- 
ent superintendent  of  the  hospital  for  the  insane,  at  Mount 
1.  rtidbkob:  Pleasant,  who  produced  the  admission  papers, 
heanay.'  which  defendant  offered  in  evidence.  Objection 
was  made  to  the  introduction  of  the  questions  and  answers 
appended  to  the  "physician's  return,"  which  was  sustained, 
and  defendant  excepted  and  assigns  this  ruling  as  error. 

We  think  the  questions  and  answers  referred  to  were  prop- 
erly excluded.  Sec.  1400  of  the  Code  provides  that  the 
physician  "shall  endeavor  to  obtain  from  the  relations  of  the 
person  in  question,  or  from  others  who  know  the  facts,  correct 
answers  so  far  as  may  be  to  the  interrogatories    *    *    * ." 

The  answers^  then,  are  mere  hearsay  and  not  competent  to 
show  insanity  at  a  previous  date.  Their  introduction  must 
have  been  sought  for  this  purpose,  for  the  plaintiff  conceded 
that  the  deceased  was  insane  at  the  date  of  his  admission  to 
the  hospital  at  Mount  Pleasant. 

11.  The  defendant  sought  to  introduce  the  record  of  the 
Iowa  hospital  for  the  insane,  so  far  as  it  related  to  the  deceased. 

2 .  .  This  was  objected  to  and  excluded.     It  appears 

?ubiic'iSsti-  ^^^  ^^^  records  in  question  were  in  the  hand- 
ration,  writing  of  an  assistant  physician.   It  is  not  shown 
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that  the  record  was  kept  pursuant  to  any  authority  or  by  oflS- 
cers  in  the  performance  of  any  duty.  A  witness  stated  that  the 
record  was  i^equired  by  the  by-laws,  but  such  by-laws  were 
not  produced,  and  could  not  be  proved  by  parol  evidence. 
What  the  record  contained  which  was  material  to  the  case  we 
cannot  determine,  as  no  statement  is  made  of  its  contents. 

III.  Exceptions  were  taken  to  certain  interrogatories  pro- 
pounded by* plaintiff's  counsel  to  A.  M.  Hare,  Kev.  A.  D. 
3.  — : :  Bobbins,  and  to  the  plaintiff,  as  to  the  mental 

wiiness.  Condition  of  the  deceased.  We  are  unable  to 
determine  from  the  appellant's  abstract  to  what  time  these 
interrogatories  referred  or  to  what  extent  these  witnesses  were 
examined  as  to  the  facts  upon  which  their  opinions  were  based. 
There  is  an  additional  abstract  in  which  it  is  claimed  they 
were  examined  at  length,  showing  a  long  and  intimate  acquaint- 
ance with  deceased.  Whether  these  witnesses  narrated  to  the 
jury  all  the  facts  as  to  the  conduct,  appearance,  health  and 
conversation  of  the  deceased,  upon  which  they  based  their 
opinions,  we  cannot  determine  from  the  record.  If  they  did, 
there  was  no  error  in  permitting  them  to  give  an  opinion 
founded  on  such  facts.  Pelamourges  v,  Clarky  9  Iowa,  1 ;  The 
State  V.  Stichley,  41  Id.,  232;  Eedfield  on  Wills,  vol.  1,  p. 
137,  et  seq. 

IV.  There  was  evidence  introduced  which  tended  to 
prove  that  the  deceased  was  insane  in  the  year  1847,  and 
^ .  .  that  he  was  taken   by  his  friends  to  the  Ohio 

expert.  lunatic  asylum,  and  that  on  June  29,   1847,  he 

became  an  inmate  and  patient  of  said  asylum  and  was 
therein  treated  for  insanity.  The  plaintiff  introduced  one 
B.  J.  Patterson  as  a  witness,  who  testified  that  he  was 
first  medical  assistant  in  the  Ohio  insane  asylum  from  1842 
to  the  close  of  1847;  that  he  remembered  Jacob  Butler 
well,  and  that  he  was  not  insane  when  in  the  Ohio  asylum; 
that  he  was  admitted  informally,  without  the  usual  and  legal 
examination  or  certificate,  "and  was  there  for  physical  treat- 
ment, owing  to  the  fact  that  his  father  was  an  employe  at 
the  institution;  that  Butler  was  unrestrained,  at  liberty  to 
come  and  go,  and  was  not  regarded  as  an  insane  patient. 
Vol.  xlv — 7 
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After  giving  his  opinion  as  to  Butler's  sanity,  based  on  his 
personal  observation  and  treatment,  in  answer  to  certain  ques- 
tions propounded  to  him  he  stated  that  he  had  heard  all  the 
testimony  that  had  been  given  in  the  case.  Plaintiff's  coun- 
sel then  propounded  to  said  witness  the  following  questions: 

Int.  "  I  will  put  this  question.  In  view  of  the  testimony 
as  you  have  heard  it,  and  in  connection  with  your  own  knowl- 
edge of  the  state  of  Mr.  Butler  at  the  time  he  'was  in  the 
asylum  in  1847,  in  your  opinion,  was  he  or  not,  at  that  time, 
insane?" 

Ans,  "That  opinion  I  have  already  expressed — that  he 
was  not  insane — based  upon  my  own  personal  knowledge." 

The  Court: — "He  is  giving  you  a  hypothetical  case." 

Int,  To  the  same  as  before.  "  I  want  the  opinion  now,  with 
your  own  individual  observation,  from  what  has  reached  you 
in  the  testimony?" 

Ana.  "The  testimony  has  not  served  to  induce  me  to 
change  my  opinion  already  expressed." 

These  questions  and  answers  were  properly  objected  to  by 
defendant.  Objections  overruled,  and  this  action  of  the  court 
is  now  assigned  as  error.  It  is  not  disputed  that  the  witness 
was  a  medical  expert.  His  opinion,  based  on  his  personal 
observation  and  treatment,  was  given  without  objection.  In- 
deed, as  it  appears  to  us,  he  was  a  most  important  witness  in 
the  case.  His  learning,  age  and  experience,  entitled  his  opin- 
ion to  great  weight.  We  have  each  examined  the  question 
arising  upon  this  assignment  of  error  with  care,  and  are  forced 
to  the  conclusion  that  the  ruling  of  the  court  was  prejudicial 
error.  The  interrogatories  to  be  put  to  an  expert  are  not  as 
to  what  his  opinion  is  of  the  testimony,  but  what  is  his  opin- 
ion, if  the/ao^  are  as  stated  to  him  by  the  questioner. 

Of  course  the  hypothetical  question  thus  stated  should  be 
based  on  the  testimony.  We  might  hold  the  ruling  correct 
if  the  questions  had  been  put  conceding  the  testimony  to  be 
true,  or  in  some  way  indicating  that  the  witness  was  not  left 
to  give  his  opinion  of  the  testimony.  As  it  is,  we  are  unable 
to  determine  from  Mr.  Patterson's  testimony  whether  he 
believed  that  the  witnesses  as  to  Butler's  insanity  were  mis- 
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taken  in  what  they  observed,  or  whether  he  accepted  the  facts 
as  proven  and  still  was  of  opinion  Butler  was  not  insane  in 
1847.  1  Greenleaf  on  Ev.,  Sec.  440 ;  Phillips  v.  Starr  <&  Co.y 
26  Iowa,  349;  The  State  v.  Felter,  25  Id.,  67. 

As  the  judgment  must  be  reversed  for  the  error  last  above 
discussed,  it  is  unnecessary  that  we  should  review  the  alleged 
errors  based  upon  the  instructions  to  the  jury. 

Kevbbsbd. 


The  State  v.  Adams. 


1.  Citizen:  removal  fbom  country.    Removal  from  the  comitry  and 

residence  under  another  government  for  a  period  of  years  does  not 
deprive  one  of  his  citizenship  in  this  country. 

2.  :  CITIZENSHIP  OF  A  CHILD.  The  citizenship  of  the  child  is  deter- 
mined by  that  of  the  father,  and  though  the  latter  reside  in  another 
country  the  child  will  be  a  citizen  of  this  if  the  father  has  not  forfeited 
or  surrendered  his  allegiance  thereto. 

8.  :  MILITARY  SERVICE.    Involuntary  military  service  in  a  foreign 

army  by  a  citizen  of  this  country,  and  the  acceptance  of  a  bounty  therefor, 
does  not  have  the  effect  to  deprive  him  of  his  citizenship  here. 

Appeal  from  Pottawattamie  Circuit  CovH. 

Monday,  December  11. 

This  is  a  civil  action  by  ordinary  proceedings,  brought  for 
the  purpose  of  testing  the  right  of  defendant  to  hold  and  ex- 
ercise the  duties  of  the  oflSce  of  mayor  of  the  town  of  Avoca. 
There  was  a  trial  to  the  court,  a  finding  in  favor  of  defendant, 
judgment,  and  plaintiff  appeals. 

John  Scott  and  Montgomery  <&  Scott^  for  appellant. 

Sapp  (6  Lyman^  for  appellee.   . 

Seevers,  Ch.  J. — ^^The  right  of  the  defendant  to  hold  the 
office  in  question  depends  upon  the  fact  whether  or  not  he 
was  a  citizen  of  the  United  States  and  State  of  Iowa.  The 
Circuit  Court  made  the,  following  finding  of  facts: 

"1st.    That  the  defendant's  paternal  grandfather  was  bom 
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in  Connecticut  in  the  year  1764,  and  from  there  emigrated  to 
Canada,  in  the  year  1790,  with  the  intention  of  making  Canada 
his  permanent  doirticile,  and  that  he  remained  in  Canada  until 
his  death  in  the  year  1838. 

2d.  That  the  defendant's  father  was  bom  in  Canada  in  the 
year  1796,  and  resided  there  until  the  year  1834. 

3d.  That  the  defendant  was  born  in  Canada  in  the  year 
1834,  and  during  the  same  year  came  with  his  father  to  the 
United  States,  where  they  have  ever  since  resided. 

4th.  That  the  defendant  has  resided  in  the  State  of  Iowa 
ever  since  its  admission  into  the  Union,  and  in  the  town  of 
Avoca  for  the  two  years  last  past. 

5th.  That  the  defendant's  father,  while  a  resident  in  Canada, 
served  in  the  Canada  militia  in  the  war  of  1812,  but  that  such 
services  were  involuntary  on  his  part. 

6th.  That  in  the  year  1875  the  defendant's  father  received 
of  the  Canadian  government  a  bounty  of  $20  for  such  serr 
vices. 

7th.  That  neither  the  defendant  or  his  father  has  ever 
been  naturalized  under  tlie  laws  of  the  United  States  for  the 
naturalization  of  aliens." 

In  the  absence  of  any  evidence  it  cannot  be  presumed  the 
defendant's  paternal  grandfather  adhered  to  the  British  Gov- 
ernment during  the  revolutionary  war,  nor  can  it  be  presumed 
he  intended  by  his  removal  to  Canada  and  making  his  perma- 
nent domicile  there  to  renounce  his  citizenship  in  this  coun- 
try. From  the  facts  before  us  alone  must  this  question  be 
determined. 

The  doctrine  of  the  American  courts  seems  to  be  that  all 
persons  domiciled  in  this  country  on  the  4th  day  of  July, 
1776,  and  who  remained  here  after  the  treaty  of  peace  in 
1783,  became  citizens.  If  a  person  was  domiciled  here  on 
the  4th  day  of  July,  1776,  and  adhered  to  the  British  Gov- 
ernment, and  left  the  country  before  the  treaty  of  peace,  and 
thereafter  remained  abroad,  he  did  not  become  a  citizen.  In 
other  words,  between  the  above  periods  the  question  of  citi- 
zenship depended  on  the  intention,  and  during  that  period  the 
right  of  election  existed.    The  English  courts  have  held  that 
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the  right  of  citizenship  did  not  attach  until  the  treaty  of 
peace  in  1783,  and  that  all  persons  domiciled  here  at  that 
period  became  citizens. 

It  matters  not  in  this  case  which  rule  is  adopted.  By  the 
common  law  allegiance  is  not  a  matter  of  individual  choice. 
It  attaches  at  the  time  and  on  account  of  birth,  and  under 
circumstances  in  which  the  family  owe  allegiance  and  is 
entitled  to  protection.  A  person  may  be  domiciled  in  one 
place  or  country,  and  owes  allegiance  to  and  be  a  citizen  of 
another.  The  fact  that  plaintiff's  grandfather  made  his  per- 
manent domicile  in  Canada  does  not  of  itself  prove  him  to  be 
an  alien.  Even  if  he  was  regarded  as  a  British  subject,  this 
would  not  necessarily  make  him  an  alien.  The  laws  of  the 
United  States  determine  what  persons  shall  be  regarded  as  citi- 
zens, irrespective  of  such  persons'  pleasure  or  the  laws  or 
pleasure  of  any  other  government. 

For  aught  that  appears,  plaintiff's  grandfather  never  in- 
tended or  desired  to  become  a  citizen  of  Canada.  His  having 
his  permanent  domicile  there,  at  least,  is  not  suJBicient  to  prove 
such  intention. 

We  are  of  the  opinion  that  defendant's  grandfather,  at  the 
time  he  removed  to  Canada,  in  1790,  was  and  had  been  for 
1.  ciTTZEN :  several  years  a  citizen  of  this  country,  and  that  he 
country.  remained  such  notwithstanding  his  removal  to  and 
subsequent  death  in  Canada.  In  this  conclusion  we  are  sus- 
tained, we  think,  by  the  following  authorities :  Calais  v.  Marsh- 
Jidd,  30  Maine,  411;  Peck  v.  You?ig,  26  Wend.,  612;  Inglis 
V.  Trustees  Sailor^s  Snug  Rarhor^  3  Peters,  99. 

The  father  of  plaintiff  was  bom  in  Canada,  in  1795,  at 
which  time  his  father  as  we  have  seen  was  a  citizen  of  this 

2. :  citi-    country.     Ordinarily  the  citizenship  of  the  child 

cb"fd.  ^^  at  its  birth  is  determined  by  that  of  the  father. 
If  there  be  a  doubt  as  to  this  principle,  it  must  be  regarded  as 
removed  by  the  Act  of  Congress  passed  in  1802,  which  pro- 
vides, *  *  «  Children  of  persons  who  now  are,  or  have 
been  citizens  of  the  United  States,  shall,  though  born  out  of 
the  limits  and  jurisdiction  of  the  United  States,  be  considered 
as  citizens  thereof."    Kevised  Statutes  United  States,  §  2172. 
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This  language  clearly  and  unmistakably  includes  the  plain- 
tiff's father,  and  he  thereby  (if  not  otherwise)  became  entitled 
to  all  the  rights  of  citizenship. 

The  involuntary  part  he  took  in  the  war  of  1812,  and  the 
acceptance  of  a  bounty  therefor  from  the  Canadian  govern- 

3 .  ^m.  ment,  long  after  he  became  domiciled  in  the  United 

tary  service.      States,  is  not  suflBcient  to  deprive  him  of  the 
rights  conferred  by  the  act  of  Congress. 

In  Calais  v.  Marshfield^  supra^  the  person  whose  citizen- 
ship was  contested  while  domiciled  in  New  Brunswick  became 
the  owner  of  a  farm,  performed  military  duty,  and  held  the 
office  of  surveyor  of  highways,  and  also  voted  there,  his  right 
never  having  been  questioned.  These  several  acts  were  vol- 
untary, while  in  the  case  at  bar  nothing  of  this  kind  appears, 
except  the  acceptance  of  the  bounty  as  some  compensation  for 
an  involuntary  act. 

Without  further  enlarging  upon  this  question,  we  conclude 
that  plaintiff  at  the  time  of  his  election  was  a  citizen  of  the 
United  States,  and  of  the  State  of  Iowa,  and  entitled  to  hold 
the  office  in  question. 

Affibmed. 


45    lOR 
W    887; 

45    102  "Williams  v.  Brown  et  al. 

140      114 

1.  Evidence :  when  executor  ts  a  party.  In  an  action  upon  a  promis- 
sory note  by  the  executors  of  the  assignee  of  the  note,  wherein  the 
defendant  averred  that  the  alleged  assignee  was  really  the  agent  only  of 
the  payee,  and  that  he  had  made  payment  to  the  agent,  it  was  held^  that 
the  court  might,  in  a  trial  without  a  jury,  exclude  the  testimony  of  the 
defendant  in  support  of  his  averment. 

Appeal  from  Johnson  Gircuit  Court. 

Monday,  December  11. 

This  is  an  action  brought  upon  a  promissory  note  made  by 
appellants,  and  payable  to  Edsal  Roup  or  bearer.  It  is  alleged 
in  the  petition  that  the  payee  transferred  said  note  before 
maturity,  and  that  it  is  now  the  property  of  plaintiffs  in  their 
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official  capacity  as  executors  of  the  estate  of  John  "Williams, 
deceased. 

The  answer  admits  the  execution  of  the  note,  and  as  matter 
of  defense  alleges  that  John  Williams,  at  the  time  of  making 
the  note,  was  the  agent  of  payee,  and  as  such  agent  loaned  to 
M.  Brown  the  sum  mentioned  in  the  note,  and  took  the  note 
as  evidence  of  the  indebtedness,  appellant,  William  Wolf, 
being  surety;  that  said  Brown  paid  to  said  Williams  as  such 
agent  the  full  amount  of  said  note;  that  this  action  is  brought 
in  the  name  of  the  executors,  with  the  fraudulent  intent  of 
preventing  defendants  from  testifying  as  witnesses;  that  the 
supposed  cause  of  action,  if  any  there  is  on  said  note,  accrued 
to  Edsal  Roup,  and  not  to  plaintiffs. 

There  was  a  trial  by  the  court;  judgment  for  plaintiffs,  and 
defendants  appeal. 

Fairall  <&  Bonorden^  for  appellants. 

Edmondsib  You7ikin,  for  appellees. 

RoTHBocK,  J. — I.  On  the  trial  of  the  case  the  plaintiffs 
having  the  note  in  their  possession  introduced  it  in  evidence 
and  rested.  In  order  to  defeat  recovery  thereon,  the  defend- 
ants sought  to  establish,  first,  that  the  note  was  in  fact  the 
property  of  Roup,  the  payee,  and  second,  to  show  by  the  tes- 
timony of  appellants  that  it  was  paid  to  Williams  in  his  life- 
time. If  the  evidence  was  not  sufficient  to  establish  the  first 
proposition,  the  second  could  not  be  shown  by  the  testimony 
of  the  defendants.  Code,  Sec.  3639.  It  is  conceded  that  such 
testimony  would  be  in  the  nature  of  a  personal  transaction 
between  the  witnesses  and  the  deceased. 

After  the  evidence  as  to  the  ownership  of  the  note  was 
introduced,  defendants  offered  to  show  by  the  evidence  of 
1.  FviDEKcifi:  Brown,  one  of  the  defendants,  that  the  amount, 
tor  u  a  party,  due  on  the  note  was  paid  to  Williams  in  his  life- 
time. Objection  was  made  to  this  evidence,  which  was  sus- 
tained, and  the  defendants  assign  this  ruling  of  the  court  as 
error. 

We  do  not  concur  in  the  proposition  of  appellants'  counsel, 
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that  it  was  sufficient  for  defendants  to  make  merely  fi  prima 
facie  showing  that  Williams  was  the  agent  of  Ronp  in  loan- 
ing the  money,  and  that  the  note  in  question  was  in  fact  the 
property  of  the  latter,  in  order  to  allow  Brown  to  testify  that 
it  was  paid  to  Williams.  This  proposition  might  be  correct 
if  the  case  had  been  tried  by  a  jury.  It  would  have  been  the 
province  of  the  jury  to  determine  both  questions,  and  the  court 
could  not  know  in  advance  how  the  question  of  agency  and 
ownership  would  be  determined,  and  might  very  properly  have 
allowed  the  payment  to  Williams  to  be  shown. 

But,  as  the  trial  was  to  the  court,  unless  the  finding  as  to 
the  agency  and  ownership  is  so  manifestly  against  the  evi- 
dence as  to  demand  a  reversal  on  this  ground,  there  was  no 
error  in  excluding  the  evidence  of  Brown. 

We  have  each  carefully  examined  the  evidence  on  this  ques- 
tion, and  while  we  may  say  we  are  of  opinion  that  as  it 
appears  to  us  the  finding  might  well  have  been  otherwise, 
yet,  under  the  rule  well  established  here,  we  cannot  interfere. 
We  must  treat  the  finding  the  same  as  though  it  were  the 
special  verdict  of  a  jury  on  that  question. 

It  is  unnecessary  to  detail  the  evidence  here. 

Affirmed. 


The  District  Township  of  Viola  v.  The  District  Township 
^M  ''''  Audubon. 

1.  School  Districts:  division  of  terbitort:  assets.  When  a  part 
of  the  territory  of  one  school  district  is  attached  to  that  of  another,  the 
hoards  of  directors  of  the  two  districts  or  arbitrators  chosen  by  them 
shall  apportion  the  assets  upon  the  re-organization  of  the  districts,  and 
their  jurisdiction  for  this  purpose  is  exclusive. 

Appeal  from  Avduhon  Circuit  CovH, 

Monday,  December  11. 

In  March,  1874,  there  was  a  re-organization  of  school  dis- 
tricts, and  a  portion  of  the  territory  theretofore  forming  a  part 
of  the  defendant  was  attached  to  and  became  a  part  of  the 
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plaintiff,  and  this  action  is  brought  for  the  purpose  of  obtain- 
ing a  division  of  the  assets. 

The  cause  was  referred,  and  upon  the  coming  in  of  the 
report  the  court  rendered  judgment  thereon,  and  the  defend- 
ant appeals. 

John  W,  Scotty  for  appellant. 

IT,  W.  Hanna^  for  appellee. 

Sebvers,  Ch.  J. — That  there  may  be  a  division  of  the  assets 
upon  the  re-organization  of  school  districts,  and  also  the  tri- 
1.  SCHOOL  bunal  by  whom  such  division  shall  be  made,  is 
jili?n  oi  t^i-  prescribed  by  statute.  Section  1715  of  the  Code 
ritory:  assets,  provides:  1.  That  the  old  board  of  directors  shall 
act  for  both  the  old  and  new  districts  until  the  latter  elects  a 
board.  2.  The  respective  boards  of  the  new  and  old  districts 
shall  then  make  an  equitable  division  of  the  assets;  and  3. 
In  case  of  their  failure  to  agree,  the  matter  shall  be  decided 
by  arbitrators  chosen  by  the  parties  in  interest. 

The  petition  states  that  no  division  has  been  made,  and 
that  defendant  refuses  to  arbitrate  or  make  any  division  of  the 
assets.  This  is  denied  in  the  answer,  and  the  referee  failed  to 
make  any  finding  in  reference  thereto. 

The  respective  boards  of  directors  are  yet  in  existence,  and, 
therefore,  this  case  is  distinguishable  from  The  Independent 
School  District  of  Georgia  v.  The  Independent  Scliool  Dis- 
trict of  Victory^  41  Iowa,  321.  WhilQ  this  is  true,  it  seems 
to  have  been  the  opinion  of  Beck,  J.,  if  not  of  the  court,  in 
that  case,  that  a  special  tribunal  having  been  created  by  stat- 
ute, clothed  with  power  to  make  a  division  of  assets  between 
the  old  and  new  organizations,  the  jurisdiction  of  such  tri- 
bunal was  exclusive  during  its  existence.  This  seems  to  us  to 
be  the  reasonable  and  proper  view.  It  is  eminently  just  that 
the  division  should  be  made  by  the  local  tribunal  appointed 
by  law.  It  must  be  an  equitable  division  in  view  of  all  the 
circumstances  shown,  and  what  is  equitable  is  for  such  tri- 
bunal to  determine.  It  would  seem  that  the  General  Assem- 
bly had,  without  doubt,  intended  that  an  appeal  to  the  courts 
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Bhoald  not  be  had.  It  is  trae,  if  the  local  tribunal  declines 
to  act,  that  the  courts  by  mandamus  will  compel  such  action, 
but  cannot  dictate  what  is  an  equitable  division  of  the  assets. 

This  jurisdictional  question  was  not  raised  in  the  court 
below,  nor  has  it  been  in  this  court;  but  consent  never  gives 
jurisdiction  over  the  subject  matter,  and  it  may  and  should  be 
raised  by  the  court  at  any  state  of  the  proceedings. 

Especially  is  this  true  in  this  character  of  action,  for  we 
would  not  even  by  implication  sanction  a  resort  to  the  courts 
in  cases  of  this  kind,  unless  the  tribunal  appointed  by  law 
had  ceased  to  exist  and  there  was  no  other  remedy. 

The  judgment  below  will  be  set  aside  and  the  cause 
remanded  with  directions  to  strike  the  action  from  the  docket 
for  want  of  jurisdiction,  unless  the  plaintiff  can,  by  proper 
averments,  so  amend  the  petition  as  to  constitute  and  make 
the  same  a  petition  seeking  relief  such  as  may  be  given  in  an 
action  of  mandamus. 

The  appellee  must  pay  the  costs. 

Appeal  dismissed. 


GsDiH  V.  Wabneb  et  al. 

45      106 

*^    ^^  1.  Promissory  Note:  when  held  as  collateral:   indorsement. 

Where  a  promissory  note  had  been  transferred  by  indorsement  as  col- 
lateral security,  and  then,  before  maturity,  with  the  knowledge  of  the 
indorsee,  the  payee  had  sold  it  to  a  third  party,  into  whose  possession  it 
did  not  come  until  after  maturity,  "htld  that  the  latter  acquired  it  free 
from  equities,  and  occupied  the  position  of  a  good  faith  indorsee  before 
maturity. 

2.  Contract :  sale  op  good  will.    A  contract  for  the  sale  of  the  good 
wHl  of  a  business  does  not  bind  the  vendor  to  abandon  his  trade  or  occu- 
pation, and  he  may  seive  as  an  employe  of  one  who  is  engaged  in  the 
/'  same  kind  of  business  in  the  same  place. 

Appeal  from  the  Johnson  Circuit  Court. 

Monday,  Decembbb  11. 

Action  by  the  indorsee  of  a  promissory  note.    The  defend- 
ants allege  that  the  note  was  transferred  after  maturity,  and 
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set  up,  as  a  counter  claim,  that  the  payee  of  the  note  sold  to  the 
maker  the  good  will  of  a  certain  ice  business,  and  bound  him- 
self not  to  engage  in  the  same  business  in  Iowa  City,  and  that 
he  has  violated  this  contract,  whereby  the  makers  of  the  note 
have  sustained  loss  for  which  they  seek  to  recover  in  this 
action.  There  was  a  verdict  and  judgment  for  plaintiffs  in 
the  sum  of  $700.  Plaintiff  appeals.  The  further  facts  of  the 
case  involved  in  the  questions  of  law  ruled  upon  by  the  court 
appear  in  the  opinion. 

Fairall  cfe  Bonorden,  for  appellant. 

Clark  cfe  Uaddoclc^  for  appellees. 

Beck,  J. — I.  There  was  evidence  introduced  upon  the  trial 
of  the  case;  in  the  court  below,  tending  to  show  that,  prior  to 
1.  PROMISSORY  the  maturity  of  the  note  in  suit,  the  payee  in- 
heid  as  coiiat-  dorsed  it  in  blank  and  deposited  it  in  a  bank  as 
ment.  collateral   security  upon  a  loan  he  had  effected 

there;  that  prior  to  the  payment  of  his  own  paper  and  before 
the  maturity  of  the  note,  he  sold  this  note  to  plaintiff,  receiv- 
ing consideration  therefor.  There  was  no  indorsement  or 
transfer  of  the  note  in  writing  to  plaintiff,  and  it  remained  in 
the  possession  of  the  bank  until  after  maturity,  when  it  was 
delivered  to  plaintiff,  the  indebtedness  of  the  maker  for  which 
it  was  pledged  being  then  paid.  Thereupon  the  plaintiffs 
requested  the  court  to  give  the  following  instruction: 

"  3.  If  the  jury  find  from  the  evidence  that,  before  the  note 
sued  on  was  due,  plaintiff,  in  good  faith  and  for  a  valuable 
consideration,  bought  said  note  of  the  payee,  and  that  at  the 
time  of  the  purchase  thereof  said  note,  indorsed  in  blank,  was 
in  the  possession  of  the  First  National  Bank  of  Iowa  City,  as 
collateral  security  for  the  payment  of  a  note  by  Eberle  given 
said  bank,  and  if  you  find  that  after  the  said  purchase,  if  any 
there  was,  as  a  part  of  the  transaction,  plaintiff  and  John 
Eberle  (the  payee)  went  together  to  the  bank  and  notified  its 
cashier  of  the  sale  of  said  note  and  said  bank  recognized  said 
sale,  and  if  you  find  that  plaintiff  paid  the  note  due  the  bank 
although  such  payment  was  made  after  the  maturity  of  the 
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note  sued  on,  you  will  be  justified  in  finding  plaintiff  to  be 
bona  fide  holder  of  the  note  sued,  and  if  you  so  find,  plaintiflf 
is  entitled  to  recover  the  full  amount  of  said  note  with  inter- 
est as  claimed." 

This  instruction  was  refused  and  the  folio winpj  was  given: 

"  6.  If  the  jury  believe  from  the  testimony  that  the  note  in 
suit  was  held  by  the  First  National  Bank  of  Iowa  City  as  col- 
lateral, indorsed  in  blank  by  Eberle  (the  payee),  until  Jan.  22, 
1875,  and  was  then  paid  off  and  delivered  to  Grimm  for  the 
first  time,  then  Grimm's  right  as  owner  or  holder  dates  only 
from  that  time  and  being  subsequent  to  the  maturity  of  the 
note,  the  note  is  liable  in  his  hands  to  tlie  same  defenses  which 
it  would  be  liable  to  in  the  hands  of  Eberle." 

The  instruction  given,  in  our  opinion,  is  erroneous,  and  the 
one  refused  presents  a  correct  rule  of  law  and  should  have 
been  given.  The  principles  upon  which  this  conclusion  is 
based  will  be  briefly  stated. 

A  holder  of  negotiable  paper,  to  be  protected  against  equi- 
ties existing  between  the  original  parties,  must  have  acquired 
it  by  indorsement  before  maturity.  A  transfer,  except  by 
indorsement,  even  before  maturity  carries  no  such  consequen- 
ces. Franklin  v.  Twogood,  18  Iowa,  515.  The  holder  under 
a  blank  indorsement  may  transfer  the  paper  without  any  fur- 
ther indorsement,  or  without  filling  up  the  blank;  in  that 
case  the  transferee  will  take  it  as  an  indorsee  with  all  the 
rights  of  such  a  party.  Tlie  indorsement  of  a  promissory  note 
to  be  taken  as  collateral  security  confers  the  legal  title  and 
property  of  the  payee  upon  the  holder.  Sheldon^  Hoyt  <& 
Co.  V,  Middleton^  10  Iowa,  17;  McCarty  v.  Clark^  Id.,  588. 

Applying  these  familiar  principles  to  the  case  which  the 
evidence  tended  to  establish,  we  discover  that,  if  the  bank 
transferred  the  note  to  plaintiff  upon  the  blank  indorsement, 
under  a  hona  fide  arrangement  among  all  the  parties  con- 
cerned, he  acquired  the  legal  title  to  the  paper.  If  under  a 
like  hona  fide  arrangement,  made  before  the  maturity  of  the 
note,  the  payee  had  transferred  all  his  equities  and  contingent 
interest  therein  to  plaintiff,  it  is  plain  that  he  acquired  there 
under  the  legal  property  in  the  instrument.     The  bank  held 
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the  legal  title  and  property  in  the  note;  the  payee  held  the 
right  in  law  and  equity  to  a  re-transfer  to  himself  upon  the 
payment  of  the  debt  for  which  it  was  held  as  security.  This 
right  he  was  authorized,  honafide^  to  transfer  to  plaintiflf.  If 
such  transfer  was  made  before  tlie  maturity  of  the  paper, 
plaintiff  would  occupy  the  position  of  a  good  faith  indorser  of 
the  bank  receiving  the  paper  in  due  course  of  business,  before 
maturity,  in  whose  hands  it  would  be  subject  to  no  equity 
existing  between  the  original  parties  thereto. 

II.  The  note  in  suit  was  given  for  the  purchase  of  certain 
property  and  the  good  will  of  a  business  under  an  instrument 
2.  contract:   executed  by  the  payee  of  the  note,  in  tlie  follow- 

sale  of  ffood  */  r   j  i 

wiu.  ing  words:  "For  the  consideration  of  two  thous- 

and dollars,  I  hereby  sell,  assign  and  transfer  to  Warner  all 
my  right,  title  and  interest  in  and  to  the  tools,  ice-houses 
(two)  in  Iowa  City,  and  the  business  and  good  will  thereof, 
and  I  agree  not  to  engage  in  the  ice  business  in  Iowa  City, 
Iowa.  January  14,  1874.  (Signed)  John  Eberle."  The  an- 
swer of  defendant  sets  up  the  breach  of  this  obligation  and 
the  damages  resulting  therefrom,  as  a  counter  claim  to  plain- 
tiff's action.  There  was  evidence  tending  to  prove  that  the 
pay^e  of  the  note,  after  the  execution  of  the  contract  aforesaid, 
was  engaged  as  an  employe  of  other  parties  in  putting  up  ice 
and  in  conducting  the  ice  business  in  Iowa  City.  The  court 
instructed  the  jury,  in  effect,  that  this  amounted  to  a  violation 
of  his  contract,  which  bound  him  not  to  render  personal  servi- 
ces as  an  employe  of  other  parties  engaged  as  rivals  in  the  ice 
business,  and  that  his  "personal  employment  in  any  rival 
business  or  establishment "  would  constitute  a  violation  of  the 
terms  of  his  covenant. 

The  instructions  presenting  this  rule  are  erroneous.  It 
cannot  be  claimed  that  the  sale  of  the  good  will  of  a  business 
will  bind  the  seller  farther  than  that  he  will  do  no  act  which 
will  interfere  with  tlie  purchaser  retaining  the  customers  that, 
at  the  time  of  the  contract,  patronized  the  seller.  He  is  bound 
to  do  no  act  which  will  divert  the  business  which  he  transfers 
to  the  purchaser.  The  establishing  of  a  new  business  of  the 
same  kind  might  have  such  an  effect.     Authorities,  however, 
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are  to  be  found  which  hold  this  would  not  be  a  breach  of  a  con- 
tract transferring  good  will.  See  Rvpp  v.  Over^  2  Brews.,  133; 
White  V.  Jones^  1  Abb.  Pr.  Kep.  (N.  S.),  328,  and  authorities 
cited.  But,  it  is  very  plain,  the  seller  will  not  violate  his  con- 
tract by  serving  other  persons  in  the  same  business,  if  he  had 
no  part  in  bringing  into  existence  the  rival  establishment. 
The  contract  for  the  sale  of  good  will  is  not  to  be  construed 
into  an  undertaking  that  the  vendor  shall  abandon  his  trade, 
pursuit  or  occupation.  If  he  may  exercise  it  without  violating 
his  contract,  he  surely  can  take  employment  from  any  one,  if 
he  acts  in  good  faith  and  does  not  do  so  for  the  purpose  of 
establishing  a  rival  business. 

III.  The  covenant  of  the  contract  which  is  the  foundation 
of  defendants'  claim  for  damages,  to  the  eflFect  that  the  payee 
of  the  note  should  not  engage  in  the  ice  business  in  Iowa 
City,  was  not  violated  by  personal  services  rendered  by  him 
to  others,  if  he  acted  in  good  faith  and  was  not  interested  in 
the  business  further  than  as  an  employe.  He  does  not  engage 
in  the  ice  business  by  working  for  those  who  were  so  engaged. 
The  covenant  is  intended  to  bind  him  not  to  carry  on  the 
business.  The  distinctions  between  the  act  of  engaging  in  a 
business  and  of  serving  one  who  is  engaged  in  business,  are 
obvious  and  need  not  be  pointed  out. 

The  instructions  upon  this  branch  of  the  case,  so  far  as  they 
are  in  conflict  with  the  views  we  have  expressed,  are  erro- 
neous. 

Other  questions  presented  in  the  argument  of  counsel  we 
forbear  to  discuss  or  pass  upon,  as  t&e  judgment  of  the  Circuit 
Court  for  the  errors  pointed  out  must  be 

Kevbssed. 
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Easton  V.  Randall. 

1.  Evidence :  title:  ADinssioxs.  Where  in  an  action  involving  title  to 
land  the  one  party  has  admitted  in  the  abstract  attached  to  his  petition 
the  chain  of  title  insisted  upon  by  the  other,  the  latter  has  no  need  to 
substantiate  his  claim  by  the  introduction  of  the  patent  and  deeds. 

Appeal  from  Siovjx  District  Court. 

MOITDAY,  DeOEMBEB  11. 

Action  to  recover  real  estate.  Both  parties  claim  title;  the 
plaintiff  nndeV  a  tax  sale  and  treasurer's  deed  arid  the  defend- 
ant under  the  patentee.  To  the  petition  an  abstract  of  the 
title  was  attached,  which  showed  that  the  United  States  had 
by  patent  granted  and  conveyed  the  premises  to  one  Ander- 
son, and  that  defendant  acquired  the  title  thus  vested  in 
Anderson  on  the  31st  day  of  January,  1867.  Said  abstract 
further  showed  that  the  treasurer  on  November*  12, 1872,  con- 
veyed the  premises  to  one  Ames,  under  and  through  whom 
the  plaintiff  claims.  The  District  Court  rendered  judgment 
for  the  defendant  and  the  plaintiff  appeals. 

J. «/.  Bell^  for  appellant. 

Argo  cfe  Ball^  for  appellee. 

Seevers,  Ch.  J. — ^This  cause  is  submitted  to  this  court  upon 
the  following  statement  of  facts:  "  It  is  hereby  stipulated  and 
1.  evidence:  agreed  that  the  above  entitled  action  shall  be  tried 
sions.  "  on  the  appeal  to  the  Supreme  Court  of  Iowa,  on 
the  following  agreed  statement  of  facts: 

"  A  trial  of  said  cause  was  had  to  the  court  at  the  April  term, 
1875.  The  plaintiff  proved  his  title  by  introducing  the  orig- 
inal deeds  conveying  the  lands  in  controversy  from  the  treas- 
urer of  Sioux  county  to  Cyrus  Ames,  and  from  Cyrns  Ames 
to  Fulton  &  Scribner,  and  from  Fulton  &  Scribner  to  the 
plaintiff. 

"  The  defendant  did  not  introduce  his  original  deeds,  or  cop- 
ies of  the  same^  but  admitted  that  the  abstract  attached  to 
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plaintiflf's  petition  was  correct  so  far  as  it  showed  title  in 
defendant  from  the  United  States,  and  introduced  said  abstract 
in  evidence  so  far  as  it  showed  title  in  him;  a  copy  of  which 
is  annexed  to  plaintiff's  petition,  marked  exhibit  "A." 

"He  then  introduced  in  evidence  a  tax  receipt  from  the 
treasurer  of  Sioux  county,  dated  February  6th,  1869,  to  show 
that  the  taxes  of  the  land  in  question,  for  the  year  1868,  had 
been  paid  by  defendant  before  the  sale  of  said  land.  The  plain- 
tiff objected  on  the  ground  that  the  defendant  had  not  shown 
title  in  himself.  The  objection  was  overruled  by  the  court 
and  the  plaintiff  duly  excepted." 

As  the  abstract  of  title  attached  to  the  petition  showed  that 
the  defendant  was  the  owner  of  the  land  in  controversy  at  the 
time  it  was  sold  for  taxes,  we  see  no  necessity  for  the  introduc- 
tion of  the  patent  or  deeds.  In  substance,  the  plaintiff,  by  filing 
the  abstract,  admitted  it  to  be  correct  and  that  defendant  was 
the  owner  of  the  legal  title  at  the  time  of  the  tax  sale.  The 
presumption  is  that  such  title  remained  in  the  defendant  until 
the  contrary  is  shown.  The  title  being  thus  for  the  purposes 
of  this  action  admitted  there  was  no  necessity  to  introduce 
evidence  to  prove  what  was  admitted  of  record. 

Affibmed. 


Ellis  v.  Peck  et  al. 


1.  Tax  Sale:   purchase  by  deputy  treasurer.    The  deputy  of  the 

county  treasurer  is  prohibited  from  acquiring:  an  interest  in  lands  sold  at 
tax  sale,  and  where  he  entered  upon  the  books  a  sale  as  made  to  a  party 
who  was  not  present,  and  who  subsequently  assigned  the  certificate  to 
him,  it  was  held  to  be  invalid. 

2.  :  WHEN  VOIDABLE.    Such  asale  is  not  void  but  voidable  only,  and 

the  fraud  of  the  officer  will  not  defeat  the  title  based  thereon,  wheu  held 
by  a  subsequent  purchaser  for  value  without  notice,  save  upon  propei 
proceedings  instituted  therefor. 

3.  :  levy:  fraud.  Where  there  has  been  no  levy,  the  sale  is  abso- 
lutely void,  and  a  good  faith  purchaser  for  value  acquires  no  title  there- 
under, because  this  is  a  defect  which  the  records  of  the  county  disclose, 
but  where  the  assessment  and  other  jurisdictional  steps  are  regular,  fraud 
may  defeat  the  sale,  but  will  not  render  it  a  nullity. 
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Appeal  from  Benton  Circuit  Cov/rt. 

Monday,  December  11. 

Action  in  chancery  to  set  aside  a  tax  sale  and  deed  made 
thereon,  on  the  ground  of  fraud,  to  quiet  plaintiff's  title  to 
the  lands  described  in  the  deed,  and  to  recover  possession  of 
the  property.  The  cause  was  submitted,  upon  an  agreed  state- 
ment of  facts,  to  the  court  and  a  decree  was  rendered  dismiss- 
ing plaintiff's  petition.  He  now  appeals  to  this  court.  The 
facts  of  the  case  appear  in  the  opinion. 

Gilchrist  <&  Haines  and  John  McCartney^  for  appellant. 

0.  L.  Cooper^  for  appellee. 

Beok,  J. — I.    It  must  be  admitted  that  the  sale  of  the  lands 
for  taxes,  under  which  defendants  claim  title,  was  fraudulent 
1.  TAX  sale:     »"^  ^^^^  ""<^®'*  C^^®'  §  ^85.    Kev.  §  775.    The 
SeptSrtreas-  ^^^^  which  bring  it  within  the  provision  of  this 
"^''-  statute  are  these:  The  record  of  the  tax  sale  shows 

that  the  land  was  sold  to  B.  R.  Sherman.  It  appears  from 
the  agreed  statement  of  facts  that  Sherman  was  not  at  the  tax 
sale,  and  did  not  bid  on  the  land  but  that  the  deputy  treasurer, 
who  conducted  the  sale,  entered  it  upon  the  book  as  having 
been  made  to  Sherman,  without  his  knowledge  and  consent. 
The  certificate  of  sale  was  issued  in  the  name  of  Sherman,  and 
retained  in  the  possession  of  the  deputy  treasurer.  It  was 
assigned  by  Sherman  to  the  deputy  treasurer,  to  whom  the 
deed  was  finally  executed.  Sherman  had  no  interest  whatever 
in  the  transaction,  and  his  name  was  used  to  enable  the  oflScer. 
to  acquire  the  tax  title.  The  statute  above  cited  provides  that 
if  any  county  treasurer  shall  be  directly  or  indirectly  con- 
cerned in  the  purchase  of  any  real  estate  at  tax  sale  he  shall 
be  liable  to  a  penalty  prescribed  therein,  and  it  is  declared, 
"  all  such  sales  shall  be  void."  The  act  which  is  illegal  and 
defeats  the  sale,  when  made  by  the  treasurer,  has  the  same 
effect  when  done  by  his  deputy.     The  sale  in  the  case  before 
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T18,  under  this  statute,  must  be  regarded  as  void  in  the  sense  of 
the  word  as  used  in  the  enactment. 

II.  The  defendants  in  this  case  acquired  the  lands  in  con- 
troversy by  purchase  from  the  grantees  of  the  deputy  treas- 
2 jwhen  ^rer,  to  whom  the  tax  deed  was  made  in  good 

voidable.  f^j^jj  f^j.  yalue,  and  without  notice  of  the  illegal 
and  fraudulent  character  of  the  sale.  We  are  now  to  inquire 
whether  the  title  held  by  them  is  protected  against  the  fraud 
and  infirmities  which  would  have  defeated  it  in  the  hands  of 
the  purchaser  at  the  tax  sale. 

In  Van  Shaack  v.  HohiifiSy  36  Iowa,  201,  this  court  held 
that  fraud  committed  by  the  purchaser  at  the  tax  sale  would 
not  defeat  the  title  based  thereon,  when  held  by  a  subsequent 
purchaser  for  value,  who  had  no  notice  of  the  fraud.  The 
section  of  the  Revision  construed  in  that  case  provides,  "  that 
in  all  cases  where  the  owner  of  lands  sold  for  taxes  shall  resist 
the  validity  of  such  tax  title,  such  owner  may  show  and  prove 
fraud  by  the  ofiBcer  selling  the  same  or  in  the  purchaser  to 
defeat  the  same,  and  if  fraud  is  so  established  such  sale  and 
title  shall  be  void."  Rev.  §  784,  Code  §  897.  It  was  held 
that  the  word  void  must  be  construed  to  mean  voidable^  and 
that  the  sale  and  deed  are  not  to  be  regarded  as  nullities,  but 
as  subject  to  be  defeated  in  proper  proceedings,  when  the  title, 
in  the  hands  of  a  party  to  the  fraud,  is  assailed  or  attempted 
to  be  enforced.  The  rule  of  that  dedsion  we  are  satisfied  is 
correct.  The  case  before  us  is  not  different  in  principle.  The 
language  of  Code,  §  885,  under  which  the  title  in  question  is 
assailed^  is  not  different  from  section  897,  construed  and  applied 
in  Van  Shaack  v.  Hoihins.  The  principles  and  reasons  appli- 
cable in  the  construction  of  each  provision  are  identical. 

III.  In  Early  v.  WhUtinghamy  43  Iowa,  162,  we  held  that 
when  there  was  no  levy  of  the  lands  the  sale  for  taxes  was  void, 
3, -leyy:  and  that  a  good  faith  purchaser  for  value,  holding 

'™"^-  under  the  party  who  purchased  at  the  tax  sale 

acquired  no  title  to  the  land.  The  distinction  between  that 
case  and  Van  Shaack  v,  Rohhins^  which  we  follow  in  this,  is 
obvious,  being  based  upon  the  followi  ng  considerations.  With- 
out a  levy  the  lands  cannot  be  subjected  to  sale;  it  is  one  of 
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the  steps  necessary  to  be  takea  in  order  to  confer  tlie  right — 
the  jurisdiction,  to  sell  property  for  taxes.  MoCready  v.  Sex- 
ton (&  Sony  29  Iowa,  356  (388).  This  is  the  settled,  doctrine 
of  this  court,  the  case  just  cited  haring  been  often  followed 
upon  this  point.  Without  a  levy  the  sale  is  a  nullity.  But 
in  a  case  where  the  assessment  and  other  essential  jurisdic- 
tional steps  have  been  taken,  the  sale  cannot  be  so  regarded. 
Fraud,  as  we  have  seen,  will  defeat  a  sale,  but  will  not  make* 
it  a  nullity.  When  there  has  been  no  levy,  or  other  jurisdic- 
tional steps  have  not  been  taken,  the  records  of  the  county 
show  the  fact.  But  the  frauds,  which  under  the  sections  of 
the  Code  above  cited  defeat  the  tax  title,  do  not  appear  of 
record.  The  purchaser  of  land  held  under  tax  deeds  may 
obtain  knowledge  of  infirmities  of  the  title  on  account  of 
matters  appearing  of  record.  He  may  be  unable  to  acquire 
knowledge  of  frauds  committed  at  the  sale.  The  tax  payer  has 
three  years  between  the  sale  and  the  deed  in  which  to  contest 
the  good  faith  of  the  purchaser  and  oflBcers.  Then  frauds 
become  more  difficult  to  discover  and  establish  by  proof, 
as  time  intervenes  after  their  perpetration.  The  tax  payer 
should  rather  suficr,  having  the  means  and  opportunity  to 
detect  the  fraud,  than  the  good  faith  purchaser  of  the  tax  title 
who  has  no  notice  of  such  frauds,  and  no  means  of  discovering 
them.  But  in  cases  where  the  defects  in  the  tax  title  appear 
of  record  the  good  faith  purchaser  has  no  such  equity  against 
the  land  owner. 

A  question  is  discussed  by  counsel  involving  the  effect  of 
the  limitation  to  actions  for  the  recovery  of  lands  sold  for 
taxes,  found  in  Code,  §  902.  We  do  not  find  it  necessary  to 
consider  the  point,  as  the  judgment  of  the  Circuit  Court  for 

the  reasons  above  stated  must  be 

Afftrmed. 
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CoBLEioH  y.  MoBride  ET  AL. 

1.  Intoxicating  Liquors:  sale  to  hikors:  lien  upon  the  premtses. 

A  judgment  for  damages  for  the  sale  of  intoxicating  liquors  to  a  minor, 
under  section  1539  of  the  Code,  will  not  be  a  lien  upon  the  premisep 
where  the  liquor  is  sold,  if  they  are  owned  by  a  third  party,  unless  he 
^  have  knowledge  of  and  assent  to  the  unlawful  act  for  which  the  judg- 
ment is  recovered. 

2.  :  porpeiture  to  the  school  pund  :  evidence.    While  it  might 

be  proper  to  inquire  into  the  situation  of  a  witness  with  respect  to  the 
parties,  yet  it  is  not  competent  to  inquire  of  the  plaintiff  in  an  action 
for  the  benefit  of  the  school  fund,  under  the  above  section,  why  he  insti- 
tuted the  suit. 

3.  : '  :  .    Testimony  that  it  was  a  matter  of  conmion 

report  and  public  notoriety  that  intoxicating  liquors  were  sold  by  the 
defendant  was  not  admissible. 

4.  : :  instruction.    The  jury  were  properly  instructed  that 

the  recovery  would  be  for  the  benefit  of  the  school  fund,  and  that  the 
plaintiff  had  no  interest  therein. 

5.  : :  CONSTRUCTION  OP  statute.    Section  1539  applies  not 

only  to  those  having  a  permit  to  sell,  but  also  to  all  x>€r8ons  who  may 
sell  intoxicating  liquors  to  minors  or  to  persons  who  are  in  the  habit  of 
becoming  intoxicated. 

Appeal  from  Harrison  Circuit  Cowrt. 

Monday,  December  11. 

The  plaintiflf,  for  the  use  of  the  school  fnnd,  claims  of  the 
defendant,  S.  J.  McBride,  the  sum  of  two  thousand  dollars, 
on  account  of  various  alleged  sales  of  intoxicating  liquors  to 
a  minor,  and  to  persons  in  the  habit  of  becoming  intoxicated, 
during  the  year  1875. 

No  personal  judgment  is  asked  against  the  defendant, 
McGavern,  but  it  is  alleged  that  during  the  time  of  the  sales 
he  owned  the  building  in  which  the  sales  were  made,  and  he 
is  made  a  party  for  the  purpose  of  establishing  a  lien  upon 
the  building  for  any  judgment  recovered  against  McBride. 
The  jury  returned  a  verdict  for  plaintiff  for  $400. 

They  also  found  specially  that  the  defendant,  S.  J.  McBride, 
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did  Bell  or  give  away  intoxicating  liquors  in  the  drug  store 
occupied  By  him,  in  Missouri  Yalley,  Harrison  county,  Iowa, 
with  the  knowledge  and  consent  of  Geo.  H.  McGavern. 

The  court  rendered  judgment  against  the  defendant,  S.  J. 
McBride,  for  the  sum  of  $400  and  costs,  and  declared  that  the 
judgment  be  a  lien  upon  the  building  in  which  the  sale  was 
made.     The  defendants  appeal. 

Michel  c6  Brown  and  W.  S.  Shoemaker^  for  appellants. 

No  argument  for  appellee. 

Day,  J. — I.  As  the  appeal  of  the  defendant,  ]ifcGavern, 
presents  for  our  consideration  distinct  questions,  which  have  no 
connection  with  the  question  of  the  liability  of  the  defend- 
ant, McBride,  we  will,  in  the  first  place,  consider  such  ques- 
tions as  affect  McGavern  alone;  and,  in  the  second  place,  such 
as  affect  McBride  alone,  or  both  defendants  together. 

1.    The  defendant,  McGavern,  owns  the  building  in  which 

the  alleged  unlawful  sale  was  made.      Section  1558  of  the 

1.  iKToxicA-    Code   provides  that  all  judgments  of  any  kind 

Sie**to**m"'  rendered  against  any  person,  for  any  violation  of 

SpSi  the        ^^®  provisions  of  the  chapter  relating  to  intoxica- 

premises.        ^jjjg  liq^org^  gjiall  be  a  lien  upon  the  premises  and 

property  occupied  and  used  for  the  unlawful  purpose,  by  the 

person  manufacturing  or  selling  in  violation  of  law,  with  the 

consent  and  knowledge  of  the  owner  thereof.    The  petition 

in  this  case  charges  the  defendant,  McBride,  with  violating 

the  provisions  of  section  1539  of  the  Code,  in  that  he  sold 

intoxicating  liquors  to  a  minor,  and  to  persons  in  the  habit  of 

becoming  intoxicated. 

The  jury  found  specially  that  S.  J.  McBride  did  sell  or  give 
away  intoxicating  liquor  in  the  drug  store  occupied  by  him  in 
Missouri  Valley,  Harrison  county,  Iowa,  with  the  knowledge 
and  consent  of  George  H.  McGavern.  The  defendants  moved 
in  arrest  of  judgment  upon  the  ground  that  the  special  finding 
of  the  jury  does  not  show  that  defendant,  McGavern,  had 
any  knowledge  of  and  gave  consent  to  the  sales  of  intoxica- 
ting liquors  testified  to  by  the  witnesses  on  the  stand,  within 
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the  year  1875,  and  for  which  plaintiff  claims  forfeiture  to  the 
school  fund.  The  action  of  the  court  in  overruling  this 
motion,  as  to  the  defendant,  McGavern,  is  assigned  as  error. 
In  our  opinion,  the  motion  in  arrest  of  judgment  should  have 
been  sustained.  Simply  selling  or  giving  away  intoxicating 
liquors,  if  done  without  permit,  or  for  an  unlawful  purpose, 
is  one  offense.  The  selling  or  giving  intoxicating  liquors  to 
a  minor,  or  person  intoxicated,  is  altogether  a  distinct  and 
more  aggravated  offense,  for  which  a  more  severe  punishment 
is  prescribed.  In  order  that  a  judgment  for  a  violation  of 
any  of  the  provisions  of  the  chapter  relating  to  intoxicating 
liquors  naay  be  a  lien  upon  the  premises  in  which  the  unlaw- 
ful act  is  done,  owned  by  a  third  party,  such  person  should 
have  knowledge  of  and  assent  to  the  unlawful  act  on  account 
of  which  the  judgment  is  recovered. 

The  special  finding  in  this  case  does  not  show  that  Mc- 
Gavern had  such  knowledge,  or  that  he  gave  such  assent. 
It  did  not  authorize  the  declaring  of  the  judgment  a  lien  upon 
his  premises. 

2.  The  court  instructed  the  jury  as  follows:  "18th.  If 
you  find  that  the  defendant,  Geo.  H.  McGavern,  bought  intox- 
icating liquor  during  the  year  1875  of  the  defendant,  S.  J. 
McBride,  or  if  he  sent  other  persons  there  for  that  purpose, 
this  would  be  such  knowledge  and  consent  on  his  part  as 
would  bind  the  building  owned  by  him,  and  authorize  you  to 
find  against  him."  This  instruction  is  erroneous  for  the 
reasons  already  considered.  Even  if  McGavern  had  knowl- 
edge that  McBride  was  selling  intoxicating  liquors,  his  prop- 
erty would  not  be  liable  for  a  judgment  recovered,  unless  he 
knew  McBride  was  selling  to  minors  or  persons  in  the  habit 
of  becoming  intoxicated. 

Several  errors  have  been  assigned  by  McGavern  relative  to 
the  admission  of  testimony,  which  need  not  be  considered,  as 
the  cause  must,  as  to  him,  be  reversed  for  the  errors  above 
discussed,  and  the  same  questions  will  not  likely  arise  upon 
the  re-trial. 

II.    We  now  consider  the  assignments  of  error  which  affect 
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the  defendant,  McBride,  either  separately  or  in  conjunction 
with  his  co-defendant. 

1.  Upon  cross-examination  of  plaintiff  the  defendant  asked 
why  he  instituted  the  suit.  The  plaintiff's  objection  was 
2. .  for-*  sustained,   and  defendant  assigns  the  action  as 

sch^of  fuVd^®  error.      Whilst  it  may   be   proper,   upon   cross- 
evidence,        examination,   to  inquire  into  the   situation  of  a 
witness  with  respect  to  the  parties,  and  his  feelings  toward  a 
party  against  whom  he  testifies,  yet  we  think  this  question, 
in  the  broad  terms  in  which  it  was  proposed,  was  improper. 

2.  T^e  plaintiff  was  permitted,  against  the  objection  of 
defendant,  to  testify  that  it  was  a  matter  of  common  report 
3, . .  and  public  notoriety  that  intoxicating  liquors  were 

•  sold  at  McBride's  drug  store.      This,  we  think, 

was  error.  But,  in  the  state  of  the  record,  it  was  error  with- 
out prejudice,  except  as  to  a  portion  of  the  verdicts  The  stat- 
ute provides  that  for  each  offense  the  party  offending  shall 
forfeit  and  pay  to  the  school  fund  the  sum  of  one  hundred 
dollai-8.  The  jury  returned  a  verdict  for  four  hundred  dollars, 
and  hence  must  have  found  there  were  four  distinct  violations 
of  the  statute.  As  to  three  of  these  the  proof  is  positive  and 
without  conflict.  A  verdict  the  other  way  would  have  been 
unsupported  by  the  testimony.  The  witness  who  testifies  to 
the  fourth  sale  has  been  in  some  degree  impeached,  thus  rais- 
ing some  question  respecting  that  sale.  It  may  be  that  the 
verdict  of  the  jury  as  to  this  sale  was  aided  by  this  objection- 
able testimony. 

3.  The  defendants  assign  as  error  the  giving  of  the  follow- 
ing instruction:  " The  plaintiff,  E.  J.  Cobleigh,  prosecuted 
^ . .  this  action  for  the  use  and  benefit  of  the  school 

instruction,  fund,  and  has  no  more  interest  in  the  result  of  this 
prosecution  than  any  other  citizen  of  this  county,  as  he  cannot 
receive  anything  personally  from  any  judgment  that  may  be 
rendered."  This  instruction  is  not  erroneous.  Appellants 
claim  that  it  is  an  assumption  of  a  fact  peculiarly  within  the 
province  of  the  jury.  But  that  the  amount  of  the  recovery 
goes  to  the  school  fund  and  not  to  plaintiff  is  a  question  of 
law.  • 
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4.  AppQllants  contend  that  section  1539  of  the  Code  applies 
only  to  persons  having  a  permit  to  sell,  and  thai  McBride  is 

5.  — : :  not  amenable  thereto,  because  he  had  no  permit. 

of  statute.  "We  are  satisfied  that  the  section  applies  alike  to  all 
persons.  Except  as  to  the  admission  of  the  testimony  above 
considered,  we  discover  no  error  in  the  record  in  any  way 
prejudicial  to  the  defendant  McBride.  If  the  plaintiff  shall, 
within  twenty  days  from  the  filing  of  this  opinion,  file  in  this 
court  his  election  to  remit  one  hundred  dollars  of  the  judg- 
ment, as  to  the  defendant  McBride  the  judgment  will  be  mod- 
ified and  affirmed,  otherwise  it  will  be  reversed. 

As  to  the  defendant  McGavern  the  judgment  is     * 

Revebsed. 


The  Fikst  National  Bank  of  Davenpobt  v.  The  Davenpobt 
&  St.  Paul  R.  Co. 

1.  Gkumishment :  when  property  is  liable:  principal  and  agent. 

It  is  not  necessaiy  that  one  should  have  the  independent  possession  of 
the  property  of  another,  coupled  with  the  right  to  maintain  the  custody 
and  control  of  it,  to  render  it  subject  to  garnishment  in  his  hands. 
Although  he  may  act  under  the  orders  of  another  who  has  the  disposition 
-  of  the  property,  yet  he  may  still  be  liable  as  a  garnishee  in  an  action 
against  their  (iommon  employer. 

2. :  RULE  APPLIED.    C.  was  the  cashier  and  auditor  of  a  railway 

company,  and  was  garnished  as  a  debtor  holding  funds  of  the  latter. 
After  service  of  the  process  he  surrendered  the  key  of  the  safe  to  another 
employe  who  in  his  absence  removed  the  funds  of  the  company  there- 
from; in  his  capacity  as  an  employe  of  the  company,  he  acted  under  the 
orders  of  a  general  manager  who  had  the  entire  control  and  disposition 
of  the  moneys  of  the  company  in  the  hands  of  the  cashier:  Held,  that 
the  latter  was  liable  as  garnishee. 

Appeal  from  Scott  District  Court. 

Monday,  Decembeb  11. 

The  First  National  Bank  of  Davenport,  Iowa,  recovered 
judgment  against  the  Davenport  &  St.  Paul  Railroad  Oom- 
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pany,  and  the  Darenport  Railway  Construction  Company,  for 
the  sum  of  $15,934.77  and  costs.  On  the  3d  day  of  December, 
1874,  executions  were  issued  on  this  judgment,  and,  on  the 
same  day,  J.  S.  Conner,  among  others,  was  garnished  person- 
ally, and  as  treasurer  of  the  Davenport  &  St.  Paul  REulroad 
Company.  Feb.  15,  1875,  J.  S.  Conner  answered  as  follows: 
"In  December,  1874, 1  was  engaged  in  the  same  business  I 
am  to-day  secretary  and  treasurer  of  the  Davenport  and  St 
Paul  Railroad,  and  auditor  and  cashier  of  the  operating  depart- 
ment of  the  Davenport  Railway  Construction  Company;  have 
been  so  engaged  since  1872.  In  December  last  (1874)  I  had 
no  money  in  my  possession  or  control  belonging  to  the  Daven- 
port &  St.  Paul  Railroad  Company,  or  in  which  they  had  any 
interest.  As  treasurer  of  the  said  railroad  company,  I  had  no 
control  over  its  money  except  to  pay  as  ordered  when  I  had 
any  in  hand.  I  had  no  money  of  this  company  on  hand  in 
December  last.  I  cannot  tell  without  looking  at  my  books 
whether  or  not  there  was  any  money  deposited  in  the  First 
National  Bank  to  my  credit  as  treasurer. 

"The  money  deposited  in  the  First  National  Bank  lately  to 
my  credit  as  treasurer  did  not  belong  to  the  Davenport  and 
St.  Paul  Railroad  Company,  but  to  the  operating  department 
of  the  Davenport  Railway  Construction  Company.  I  have 
been  receiving  the  money  of  the  operating  department  of  the 
Davenport  Railway  Construction  Company  since  1872.  From 
1872  up  to  now  I  have  received  money  belonging  to  the 
Davenport  and  St.  Paul  Railroad  Company,  as  its  treasurer; 
I  cannot  tell  when  and  how  much  without  looking  at  my 
books.  The  books  are  in  my  possession  and  control,  and  I 
will  produce  them,  the  counsel  on  the  other  side  furnishing 
the  transportation.  There  was  no  money  in  the  First  National 
Bank  in  December  last,  to  my  credit  as  treasurer;  the  last 
money  received  by  me  as  treasurer  of  the  Davenport  and  St. 
Paul  Raiboad  was  in  March,  1874,  amount  $40.  This  $40 
was  received  on  account  of  the  rent  of  a  house  in  East  Daven- 
port 

"The  rents,  income,  profits,  freights,  tolls,  etc.,  of  the  Daven- 
port &  St  Paul  Railroad,  for  the  years  1873  and  1874,  were 
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under  the  control  of  0.  W.*  Smith,  general  manager  of  the 
operating  department  of  the  Davenport  Eailway  Construction 
Company,  and  were  expended  in  paying  the  employes,  and  for 
supplies  furnished  for  operating  the  road.  The  receipts  were 
expended  only  as  ordered  by  C.  W.  Smith,  general  manager  of 
the  Davenport  Railway  Construction  Company.  After  my 
garnishment  on  December  3d,  1874,  a  part  of  the  earnings  of 
the  Davenport  and  St  Paul  Eailroad  were  sent  to  C.  W. 
Smith  as  general  manager,  and  part  were  paid  to  employes  by 
his  authority;  they  were  sent  to  C.  "W.  Smith  by  the  station 
agents;  I  do  not  know  how  much  was  paid  to  the  employes 
after  my  garnishment.  I  think  Mr.  Kellogg  was  employed 
by  C.  W.  Smith  as  assistant  cashier,  and  acted  in  my  place 
after  my  garnishment,  Dec*  1, 1874.  After  famishment  my 
pay  as  auditor  was  the  same  that  it  was  before  the  garnish- 
ment for  both  auditor  and  cashier.  I  have  not  been  paid  for 
that  month,  December,  1874. 

"The  president  and  directors  of  the  Davenport  and  St.  Paul 
Kailroad  had  nothing  to  do  with  its  management  and  operation 
for  the  years  1873  and  1874;  they  had  nothing  to  do  with 
disbursing  the  money  received  for  operating  the  road.  I  do 
not  know  of  any  money  in  the  hands  of  any  one  belonging  to 
the  Davenport  &  St.  Paul  Eailroad,  or  the  Davenport  Railway 
Construction  Company,  or  in  whicli  either  company  has  any 
interest.  I  do  not  know  of  any  property  belonging  to  either 
company.  The  income  of  the  road  for  the  years  1873  and 
1874  has  paid  all  the  expenses  of  the  road,  and  for  the  two 
years  about  $4,000  over.  As  general  manager  of  the  Daven- 
port Railway  Construction  Company,  Mr.  C.  "W.  Smith  has 
accounted  for  all  the  money  he  has  received  except  for  the 
month  of  December,  1874.  I  cannot  say  how  much  money 
Mr.  C.  W.  Smith  has  unaccounted  for;  I  don't  think  it  is  as 
much  as  $6,000.*' 

Upon  cross-examination  and  re-examination  the  garnishee 
stat^l:  "At  the  date  of  the  garnishment  I  had  a  knowledge  of 
a  mortgage  on  the  rents,  taxes  and  profits  of  the  railroad — I 
knew  at  the  time  of  the  garnishment  and  before.  At  the  date 
of  the  garnishment,  December  3, 1874, 1  had  no  funds  in  my 
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hands  belonging  to  the  judgment  debtors  except  what  belonged 
to  the  operating  department  of  the  Davenport  Railway  Con- 
stmction  Company;  I  do  not  know  whether  these  funds  were 
disbursed  for  operating  expenses  or  not.  I  had  on  hand 
December  3d,  at  the  time  of  the  garnishment,  belonging  to 
the  operating  department  of  the  Davenport  Railway  Construc- 
tion Company,  three  thousand  four  hundred  and  forty-three 
dollars.  I  don't  know  that  it  has  been  paid  out — I  never  paid 
it  out;  it  was  taken  out  of  the  safe  in  my  absence,  by  order  of 
C.  W.  Smith,  general  manager,  with  the  exception  of  $161.50, 
which  I  paid  to  Mr.  French,  subsequent  to  his  appointment  as 
receiver.  Mr.  Smith  ordered  the  funds  to  be  taken  from  the 
safe,  at  least  he  told  me  so  himself.  They  were  gone,  except 
the  draft  for  $151.50.  I  have  had  nothing  since  the  garnish- 
ment; I  handed  over  the  draft  for  $151.50  to  the  receiver, 
because  I  thought  he  had  the  right  to  take  charge  of  and  receive 
all  the  property  and  funds  on  hand.  In  the  report  to  the 
United  States  Court  it  was  mentioned  among  the  funds  as 
received  from  J.  S.  Conner,  garnishee.  During  the  months  of 
October,  November,  December  and  January,  the  earnings  were 
enough  to  pay  expenses,  but  the  receipts  were  not.  The  earn- 
ings were  not  received  because  the  amount  due  for  through 
freight  from  the  Chicago  and  Northwestern  Railway  Company 
was  garnished  and  not  yet  received.  The  $40  received  for  rent 
was  disbursed  prior  to  the  garnishment.  The  funds  ($3,443)" 
were  taken  from  the  safe  during  my  absence  from  the  city, 
without  my  knowledge  or  consent.  The  mortgage  was  given 
by  the  Davenport  &  St.  Paul  Railroad  Company.  During  my 
absence  Mr.  N.  H.  "Wood,  the  superintendent  of  the  road,  had 
access  to  the  safe;  no  one  else,  without  his  consent,  had  access 
to  the  safe — I  delivered  the  key  to  him;  he  knew  that  I  was 
garnished  when  I  delivered  the  key  to  him.  I  did  not  know 
and  did  not  suspect  that  the  funds  would  be  taken  out  of  the 
safe  in  my  absence. 

"Mr.  C.  W.  Smith,  nor  any  one  else  interested  in  the  funds 
(the  $3,443),  has  agreed  to  save  me  harmless  by  reason  of  the 
said  funds  having  been  taken  out  of  the  safe.  I  made  no  eflfort 
to  have  ftinds  returned,  except  to  remonstrate  with  Mr.  0.  W. 
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Smith;  he  told  me  that  I  was  not,  and  could  not  be  held  per- 
sonally liable.  I  did  not  know  of  any  steps  I  could  take  to 
get  possession  of  the  said  funds,  but  would  have  taken  steps 
to  regain  possession  of  the  said  funds.  The  understanding 
between  Mr.  French  and  me  is  that  the  $151.50  is  to  be  paid 
over  as  the  District  Court  of  Scott  County  shall  direct." 

The  plaintiff  having  moved  for  judgment  against  the 
garnishee  on  this  answer,  on  motion  of  J.  S.  Conner  it  was 
ordered  that  his  answer  be  re-taken,  and  on  the  7th  day  of 
October,  1876,  an  additional  answer  of  the  garnishee  was  filed, 
as  follows:  "The  Davenport  &  St.  Paul  Eailroad  Company 
was  organized  to  build  a  road  from  Davenport,  Iowa,  to  St. 
Paul,  or  some  point  near  the  north  line  of  the  State;  a  part  of 
the  road  being  completed  and  in  operation,  arrangements  were 
made  with  the  Davenport  Railway  Construction  Company,  a 
distinct  corporation,  by  which  the  latter,  some  time  in  1873, 
took  possession  of  the  Davenport  &  St.  Paul  Railroad,  and 
kept  possession  till  the  appointment  of  a  receiver  in  1874, 
operating  the  said  railroad  all  the  time.  The  business  of  the 
Davenport  Railway  Construction  Company  was  conducted  in 
the  several  different  departments.  The  business  of  operating 
the  Davenport  and  St.  Paul  Railroad  was  kept  separate  and 
apart  from  its  other  business,  and  was  conducted  by  C.  "W. 
Smith,  of  Indianapolis,  Indiana,  the  general  manager.  I  was 
not  an  oflScer  of  the  construction  company;  for  several  years  I 
have  been  an  employe;  have  discharged  the  duties  of  audi  tot 
and  cashier;  as  auditor  I  had  charge  of  the  accounts  of  tlie 
operating  department,  examined  agents'  reports,  and  kept  the 
books;  in  this  department  was  also  prepared  vouchers  for 
labor  and  supplies.  As  cashier,  it  was  my  duty,  with  the 
assistance  furnished  me,  to  examine  and  receipt  for  the  cash 
remitted  by  the  agents,  to  make  collections  from  the  roads, 
and  generally  to  cause  anything  to  be  done  necessary  to  the 
prompt  and  regular  collection  of  the  earnings  of  the  road,  and 
to  make  such  disposition  of  the  cash  in  hand  as  I  was  directed 
from  time  to  time  by  Mr.  C.  W.  Smith,  general  manager. 
Sometimes  I  deposited  in  bank  to  such  amount  as  I  was 
directed;  sometimes  keeping  it  in  the  safe  in  the  oflBce,  some- 
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times  getting  bills  of  exchange  and  remitting  as  directed,  I 
claim  I  never  was  indebted  to  the  Davenport  Kailway  Con- 
struction Company;  I  was  not  indebted  to  them  on  December 
3j  1874,  when  I  was  garnished;  I  claim  I  did  not  then  have 
in  my  custody  and  control  any  money  or  property  belonging 
to  them.  The  $3,443  mentioned  in  my  former  answer  was  so 
much  cash  in  hand  in  the  office,  and  was  in  the  company's  safe, 
where  I  had  placed  it;  it  was  not  then,  and  never  was  under 
my  control,  but  was  always  under  the  control  of  my  superiors. 
On  being  garnished  I  was  forbidden  to  touch  any  of  the  com- 
pany's money  or  any  money  coming  in,  and  was  ordered  to  go 
to  Indianapolis  by  first  train,  which  I  was  obliged  to  do; 
another  was  placed  in  charge  of  the  cash,  and  I  was  not 
allowed  to  have  anything  to  do  with  it  until  after  the  appoint- 
ment of  the  receiver.  I  was  ordered  to  deliver  the  key  to  Mr. 
Wood,  the  superintendent,  and  was  obliged  to  do  so;  I  could 
not  disobey  the  orders  given  me;  I  had  not  the  right  nor  the 
power  to  do  so.  The  oflSce  of  the  Davenport  Kailway  Con- 
struction Company,  where  the  business  was  principally  trans- 
acted, was  in  New  York  City;  its  oflScers  were  B.  E.  Smith, 
president;  Geo.  H.  French,  secretary;  Andrew  Carnegie, 
treasurer;  its  consti^jiction  department  was  in  ch^ge  of  James 
M.  Brown,  engineer,  with  headquarters  at  Davenport,  Iowa; 
its  operating  department  was  in  charge  of  C.  W.  Smith,  with 
headquarters  at  Indianapolis,  Indiana.  Mr.  Smith  was  also 
in  charge  of  other  railroad  lines,  as  general  manager,  in  which 
the  construction  company,  or  some  of  its  members,  were  inter- 
ested. The  auditor  and  cashier  in  the  oflSce  of  a  railroad 
company  is  simjJly  an  employe,  and  is  in  no  sense  an  oflScer  of 
the  company." 

Upon  cross-examination  and  re-examination,  the  garnishee 
further  stated:  "At  the  time  I  was  garnished  the  $3,443  was 
in  my  possession,  subject  to  the  orders  of  the  general  manager; 
it  was  in  the  safe  of  the  company,  in  the  oflSce,  locked  up;  I 
put  it  there,  as  directed  by  C.  W.  Smith;  I  had  no  right, 
power  or  authority  to  remove  it,  except  as  ordered  by  my 
superiors.  When  I  said  it  was  in  my  possession,  I  simply 
meant  that  I  had  charge  of  it,  to  be  disposed  of  as  directed  by 
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my  superiors.  I  did  not  have  independent  control  of  that 
money  or  any  other  money  belonging  to  the  company  that 
passed  through  my  hands.  I  had  no  authority  to  remove  the 
money  from  the  company's  office  or  safe,  except  as  ordered  by 
my  superior.  At  the  time  I  put  the  money  in  the  safe,  I  had 
the  key  to  the  safe,  and  no  one  else  had  a  key.  At  the  time  I 
was  garnished  the  money  was  in  the  safe,  and  I  had  the  key. 
The  money  that  came  into  my  possession,  as  cashier,  was 
sometimes  deposited  in  the  bank;  I  did  so  under  orders  from ' 
C.  "W.  Smith.  In  November,  previous  to  the  garnishment,  I 
was  expressly  ordered  not  to  deposit  any  money  in  the  bank. 
I  do  not  know  of  my  own  knowledge  why  this  order  was 
given ;  my  opinion  is  that  the  money  was  ordered  to  be  kept 
in  the  safe  to  prevent  its  being  reached  by  garnishment.  What 
I  said  as  to  the  money  being  deposited  in  the  safe  to  prevent 
its  being  garnished,  is  matter  of  opinion.  At  the  time  I 
turned  the  key  of  the  safe  over  to  Mr.  Wood,  in  obedience  to 
the  orders  of  C.  W.  Smith,  the  $3,443  was  in  the  safe;  I 
turned  the  key  over  immediately  after  notice  of  removal.  I 
was  garnished  on  the  evening  of  the  3d  of  December,  1874, 
about  twenty  minutes  after  six,  and  was  removed  the  next 
morning  about,  or  shortly  after,  nine  o'clock." 

The  garnishee  thereupon  filed  a  motion  for  an  order  dis- 
charging him  as  garnishee,  and  the  plaintiff  filed  a  motion  for 
judgment  against  the  garnishee  for  $3,443. 

The  motion  of  plaintiff  was  overruled,  and  the  motion  of 
the  garnishee  to  be  discharged  was  sustained,  to  all  of  which 
the  plaintiff  excepted.     Plaintiff  appeals. 

Orant  cfe  Smith  and  G.  WhitakeVy  for  appellant 

Brown  cfe  Campbell^  for  appellee. 

Day,  J. — We  have  set  out  in  full  the  answer  of  the  gar- 
nishee, because  thereon,  alone,  depends  the  question  of  the 
garnishee's  liability. 

The  garnishee  asserts  that  at  the  time  of  his  garnishment 
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he  did  not  have  in  his  custody  and  control  any  money  or  prop- 
1.  oARyiflH-    erty  belonrinff  to  the  Davenport  Railroad  Con- 

MRKi':  when  •/  o     o  r 

property  Is  li-  struction  Company.     Still  he  concedes  that  he  did 

able:  princi-  * 

paiandagent.  have  some  kind  of  possession  of  $3,443,  belonging 
to  that  company.  He  setfi  forth  the  facts  connected  with  the 
relation  in  which  he  stood  to  that  money,  and  whether  or  not 
it  was  so  in  his  custody  and  control  as  to  make  him  liable 
to  the  process  of  garnishment  is  a  legal  inference  to  be  drawn 
from  the  facts  proved. 

The  answer  of  the  garnishee  shows  that  he  was  auditor  and 
cashier  of  the  operating  department  of  the  Davenport  Rail- 
way Construction  Company.  As  auditor  he  had  charge  of  the 
accounts,  examined  agents'  reports,  and  kept.the  books.  As 
cashier  it  was  his  duty  to  examine  and  receipt  for  the  cash 
remitted  by  the  agents,  to  make  collections  from  the  roads, 
and  to  cause  anything  to  be  done  necessary  to  the  prompt  and 
regular  collection  of  the  earnings  of  the  road,  and  to  make 
such  disposition  of  the  cash  in  hand  as  he  was  directed  to 
make  from  time  to  time  by  the  general  manager,  Smithl  At 
the  time  of  his  garnishment  he  had  on  hand,  of  money  so 
received,  belonging  to  the  operating  department  of  the  Daven- 
port Railway  Construction  Company,  $3,443.  This  money 
was  kept  in  a  safe  provided  by  the  construction  company,  to 
which  the  garnishee  alone  had  a  key.  The  garnishee  claims 
that  he  is  not  liable  because  he  did  not  have  independent  con- 
trol of  the  money,  but  was  under  obligation  to  dispose  of  it 
as  directed  by  his  superiors.  The  position  of  appellee  can- 
not be  better  expressed  than  in  the  following  quotation  from 
the  argument  of  his  counsel:  "The  fallacy  of  the  plaintiff's 
argument  consists  in  assuming  that  the  garnishee  had  these 
moneys  in  his  possession  and  in  his  custody  or  under  his  con- 
trol^ a  fact  which  has  not  only  not  been  proved,  but  the  con- 
trary most  clearly  and  distinctly  appears.  The  (possession  and 
control  of  property  contemplated  by  the  statute,  does  not 
mean  the  mere  physical  power  to  take  possession  of  it  and 
carry  it  off;  but  the  independent  possession — the  present  and 
immediate  rightful  custody  of  it,  including  the  right  to  retain 
that  possession^  and  to  maintain  that  custody  and  control  of  it. 
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The  law  does  not  require  that  the  garnishee  should  commit 
a  trespass,  or  a  gross  breach  of  faith,  in  order  to  obtain  or 
retain  possession  of  the  attached  property." 

Appellee,  in  assuming  that  the  possession  which  will  war- 
rant the  process  of  garnishment  must  be  an  independent  pos- 
session, coupled  with  the  right  to  retain  possession  and  main- 
tain custody  and  control,  is,  we  think,  clearly  in  error.  Aside 
from  express  contract,  one  does  not  obtain  such  possession  and 
control  of  the  property  of  another.  Suppose  a  party  makes 
a  simple  deposit  of  money  in  a  bank,  without  any  agreement 
as  to  the  time  the  depesit  shall  remain^  The  bank  holds  the 
money  entirely  subject  to  the  control  of  the  owner.  It  cannot 
rightfully  hold  the  money  an  hour  after  the  owner  has  directed 
it  to  be  paid  out.  Yet  it  cannot  be  questioned  that,  while  the 
money  remains  in  the  bank,  the  bank  may  be  garnished.  Sup- 
pose garnishment  process  served  upon  the  bank,  and  that 
afterward  the  owner  orders  the  money  to  be  paid  out  in  a 
particular  way.  Does  the  bank  commit  a  breach  of  faith  in 
holding  the  money,  and  refusing  to  dispose  of  it  as  directed 
by  the  owner? 

Tlie  fallacy  of  the-  appellee's  argument  is  in  placing  the  duty 
of  the  garnishee  to  his  principal  above  his  duty  to  obey  the 
mandate  of  the  law.  It  may  be  conceded  that  the  answer  of 
the  garnishee  fully  discloses  that  it  was  his  duty  to  pay  out 
the  money  in  his  possession  as  ordered  by  Smith;  but  the  pro- 
cess of  the  court  imposed  upon  him  a  paramount  duty  to 
retain  it  in  his  possession,  and  an  obedience  to  that  order 
would  not  render  him  a  trespasser,  nor  involve  him  in  a 
breach  of  faith.  We  think  appellee's  counsel  concede  enough 
to  establish  the  liability  of  this  garnishee.  In  their  argu- 
ment they  say:  "  We  do  not  take  the  ground  *  *  *  * 
that  Conner  cannot  be  held  because  he  was  an  employe,  and 
not  an  officer  of  the  corporation.  An  employe  may  clearly 
have  such  possession — such  custody  and  control  of  the  prop- 
erty of  his  employer  as  to  subject  it  to  garnishment  in  his 
hands.  It  depends  altogether  upon  the  nature  of  tho  employ- 
ment. For  instance,  the  agent  of  a  railroad  at  ono  of  its 
stations  certainly  has  the  unqualified  and  independent  posses- 
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sion  and  control  of  the  moneys  of  the  company  which  come 
into  his  hands.  He  is  only  an  employe,  yet  the  nature  of  his 
employment  and  of  his  duties  may,  and  probably  would,  ren- 
der the  moneys  in  his  hands  subject  to  garnishment.  He  has 
the  independent  possession,  control  and  custody  of  those 
moneys;  while  the  cashier  whom  the  company  might  employ 
to  assist  him  in  his  work,  by  looking  after  and  keeping  accounts 
of  those  moneys,  would  not  have  any  such  possession  and 
control  of  them." 

Yet,  these  station  agents  are  subordinate  to  the  garnishee  in 
this  case,  and  are  required  to  remit  to  him  the  moneys  by  them 
collected.  Suppose  such  an  agent  had  been  garnished,  and  he 
had  immediately  been  removed,  and  ordered  to  pay  over  all 
the  moneys  in  his  hands  to  Conner.  Could  he  afterward 
retain  the  money  without  a  gross  breach  of  faith?  If  he 
could,  we  are  unable  to  see  why  the  garnishee  in  this  case 
may  not  do  the  same;  and,  if  he  could  not,  it  is  apparent  that 
a  railway  company  may,  at  pleasure,  render  the  process  of 
garnishment  unavailing.  We  are  satisfied  that  the  appellee 
had  such  custody  and  control  of  the  money  in  question  as  to 
render  it  subject  to  garnishment  in  his  hands.  He  should 
have  retained  that  possession,  and  held  the  money  subject  to 
the  order  of  the  court.  In  failing  to  do  so  he  has  magnified 
his  duty  to  his  employer,  and  has  ignored  his  obligations  to 
the  law.  The  court  should  have  held  him  liable  upon  his 
answer. 

Sevebsed. 
Vol.  xlv— 9 
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Savage  v.  Soott  et  al. 

1.  Statute  of  Limitations:  besidence:  citizenship.    Residence  and 

not  ciiizensliip  is  contemplated  in  the  statute  prescribing  limitations  upon 
the  time  of  bringing  actions,  and  the  statute  runs  in  favor  of  a  debtor 
who  has  his  domicile  in  the  State. 

2.  : :  DEMISE.    The  statute  ceases  to  run  when  the  debtor 

becomes  a  non-resident,  but  revives  upon  his  demise. 

3.  Mortgage :  cannot  be  extended.    The  security  of  a  mortgage  can- 

npt  be  extended  to  embrace  debts  of  the  mortgagor  to  the  mortgagee 
not  provided  for  in  the  instrument  itself. 

Appeal /rom  Washington  District  Court. 
Monday,  December  11. 

Action  to  foreclose  a  mortgage.  The  plaintiff  claims  to 
recover,  in  addition  to  the  amount  due  on  the  promissory 
note  which  is  secured  by  the  mortgage,  the  sum  of  $56.20 
paid  by  him  for  taxes  levied  upon  the  real  estate  covered  by 
the  incumbrance.  The  petition  shows  that  the  mortgagor 
was,  at  the  time  of  the  execution  of  the  mortgage,  a  non-resi- 
dent of  the  State,  and  continued  to  be  to  the  time  of  his 
death.  Thie  defendants  are  his  heirs,  and  a  grantee  of  his 
widow's  interest,  and  are  shown  by  the  petition  to  be  non- 
residents. The  answer  of  defendants,  among  other  matters, 
alleges  that  the  mortgagor,  at  the  date  of  the  execution  of  the 
incumbrance,  was  a  resident  of  the  State,  and  so  continued 
for  a  time  after  the  note  secured  by  the  mortgage  became 
due,  and  then  removed  to  Pennsylvania,  and  afterwards  died 
in  that  State,  and  moi*e  than  ten  years  has  elapsed  after  his 
death  was  known  to  plaintiff;  that  he  left  no  other  property 
besides  the  real  estate  covered  by  the  mortgage,  and  that 
administration  has  not  been  taken  out  upon  his  estate.  The 
cause  was  submitted  to  the  court  and  the  following  finding 
of  facts  was  made: 

''First.  That  one  William  Scott,  on  the  20th  day  of  June, 
A.  D.  1857,  purchased  of  the  plaintiff  lots  number  eight  and 
nine  (8  and  9),  in  out-lot  number  fourteen  (14),  in  the  town 
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of  Washington,  Iowa,  and  on  that  day  executed  his  promis- 
sory note  for  the  purchase  money  to  the  plaintiff  for  the  sum 
of  three  hundred  and  fifty  dollars,  and  which  said  note  is  in 
words  and  figures  following,  that  is  to  say: 

« *June  20, 1857. 
"*Ten  months  after  date  I  promise  to  pay  to  Alexander 
Savage  the  sum  of  three  hundred  and  fifty  dollars,  with  ten 
per  cent  from  date,  for  value  received.     Witness  my  hand. 

"'Wm.  Scott.' 

^^ Second.  That  afterwards  and  on  the  16  th  day  of  January, 
A.  D.  1858,  said  Scott,  to  secure  the  payment  of  said  note, 
executed  and  delivered  to  plaintiff  a  mortgage  upon  said  lots, 
to  be  void  on  payment  of  the  note  made  by  William  Scott  to 
Alexander  Savage,  dated  June  20th,  1857,  for  $350;  mortgage 
dated  January  16th,  1858,  and  acknowledged  and  recorded 
January  18th,  1858. 

^^ Third,  That  afterwards  the  plaintiff  removed  from  the 
State  of  Iowa  to  California,  and  one  Henry  Savage,  a  brother 
of  plaintiff,  either  paid  or  caused  to  be  paid  in  his  name,  or 
redeemed  or  caused  to  be  redeemed  from  tax  sale  in  his  name, 
the  taxes  assessed  against  the  said  lots,  and  also  caused  the 
lots  to  be  assessed  in  his  name;  that  he  thus  paid  out  the 
sum  of  fifty-six  dollars  and  twenty-three  cents  in  all;  that 
such  payments  were  made  without  the  knowledge  of  the 
plaintiff,  and  the  money  so  expended  was  the  money  of  the 
said  Henry  Savage.  But  a  short  time  before  this  suit  was 
commenced  the  plaintiff  paid  his  brother  a  visit  and  was  then 
informed  of  what  his  brother  had  done,  and  was  satisfied 
with  or  approved  the  same,  and  then  employed  his  brother  to 
look  after  his  interest  in  and  claim  upon  the  lots. 

^''Fourth.  That  William  Scott,  being  a  married  man,  left 
his  home  in  Washington  county,  Pennsylvania,  and  came  to 
Washington  county,  Iowa,  in  April,  A.  D.  1857,  and  entered 
into  business  and  remained  in  said  county  and  engaged  in 
said  business  until  some  time  in  September  or  October,  1858, 
at  which  time  he  returned  to  Pennsylvania  with  the  intention 
of  returning  with  his  family  to  Iowa. 
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"That  during  the  time  he  was  in  Iowa  he  voted  at  one  of 
the  elections,  and  was  during  that  time  engaged  with  others 
in  partnership  in  running  a  saw  mill,  and  during  that  time 
frequently  spoke  of  his  intention  of  making  Iowa  his  perma- 
nent home,  and  for  that  purpose  had  a  bill  of  lumber  sawed 
to  build  a  house  for  a  home  upon  the  lots  that  were  mortgaged 
to  plaintiff. 

"That  shortly  after  his  return  to  the  State  of  Pennsylvania 
he  offered  to  vote  there  and  his  vote  was  challenged,  but 
whether  he  was  permitted  to  vote  does  not  appear;  that  said 
Scott  never  returned  to  Iowa,  being  taken  sick  shortly  after 
reaching  his  old  home  in  Pennsylvania,  and  never  recovering 
fully  from  such  sickness,  but  died  February  11th,  1862,  intes- 
tate, leaving  a  widow  and  two  children,  the  defendants  herein, 
as  his  only  heirs  at  law  surviving  him. 

^^Fifth.  That  the  defendant,  R.  M.  Stinson,  is,  by  purchase 
from  the  widow  of  said  William  Scott,  the  owner  of  her  inter- 
est in  the  said  lots. 

^' Sixth.  That  from  the  time  the  said  note  became  due,  and 
up  to  September  or  October,  A.  D.  1858,  thereafter,  the  said 
William  Scott  was  living  in  Washington  county,  Iowa,  the 
place  where  the  note  was  executed,  and  within  the  jurisdic- 
tion of  the  courts  of  this  State,  and  suit  might  have  been 
instituted  upon  said  note  and  mortgage  against  him,  and 
personal  service  had  upon  him. 

^^Seventh.  That  the  widow  and  children  of  said  William 
Scott  have  never  lived  in  Iowa  or  been  in  this  State." 

Upon  these  facts  the  District  Court  decided  that  plaintiff 
was  not  entitled  to  recover  for  the  taxes  paid,  and  that  his 
action  upon  the  note  and  mortgage  was  barred  by  the  statute 
of  limitations,  and  entered  a  decree  accordingly.  Plaintiff 
appeals. 

Stuhha  (&  Leggett  and  O.  TF.  Howe^  for  appellant. 

Ed,  TF.  Stonej  for  appellees. 

Beck,  J.  —  I.  Under  the  statute  of  limitations  in  this  State, 
actions  of  this  kind  are  barred  in  ten  years.     Code,  §  2529, 
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par.  4.  But  it  is  provided  that  "  the  time  during  which  a 
1.  sTATUTR  of  defendant  is  a  non-resident  of  the  State  shall  not 
iSidln©e*cit-  ^^  included  in  computing  any  of  the  periods  of 
izenahip.  limitation"  prescribed  in  the  statute.  Code,  § 
2533.  Under  this  statute  the  period  of  limitation,  having 
commenced  to  run  in  favor  of  a  resident  debtor,  is  arrested  by 
his  becoming  a  non-resident. 

It  becomes  important  to  determine  whether  the  statute 
began  to  run  against  the  claim  which  is  the  foundation  of 
this  action.  From  the  court's  finding  of  facts,  it  appears  that 
for  more  than  four  months  after  the  note  became  due  the 
mortgagor  was  in  this  State,  voted  at  an  election,  was  engaged 
in  business,  and  had  the  intention  of  making  his  pennanent 
home  here.  He  was  surely  a  resident  of  this  Stat«  so  far  as 
to  be  subject  to  its  jurisdiction  and  to  be  capable  of  exercising 
all  the  rights  of  citizenship.  It  cannot  be  doubted  that,  dur- 
ing the  time  of  his  residence,  he  was  subject  to  process  of  the 
courts,  and  an  action  could  have  been  brought  against  him. 
We  need  not  inquire  in  what  state  he  holds  a  domicile;  he  had 
a  residence  here  of  the  character  that  would  subject  him  to 
process  of  the  courts  of  this  State.  Zove  v.  Cliei^ry^  24  Iowa, 
204.  While  he  held  this  residence  the  statute  of  limitations, 
ran  against  the  note  and  mortgage.  That  the  statute  runs  in 
favor  of  all  residents  of  the  State  cannot  be  questioned,  for 
the  plain  reason  that  the  section,  2533,  above  cited  declares  it 
shall  not  run  in  favor  of  a  non-resident.  That  residence  in 
the  State,  and  not  citizenship  or  domicile,  determines  the  fact 
of  the  meaning  of  the  statute  cannot  be  doubted.  The  dis- 
tinction which  the  law  draws  between  the  place  of  residence 
and  that  of  domicile  or  citizenship  is  plain.  A  man  may 
have  more  than  one  place  of  residence,  but  he  can  have  but 
one  domicile,  and  can  hold  citizenship  in  but  one  State.  Love 
V.  Cherry^  24  Iowa,  204.  Personal  actions  in  this  State  must 
be  brought  in  the  county  where  the  defendant  actually  resides. 
Code,  §  2586.  Of  coui'se  one  having  an  actual  residence  in 
this  State  may  be  sued  in  our  courts.  We  conclude  that  the 
note  and  mortgage,  under  the  facts  found  by  the  court,  could 
have  been  sued  upon  in  this  State  at  any  time  for  near  five 
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months  after  maturity,  in  a  personal  action  against  the  mort- 
gagor, and  that  the  statute  of  limitations  ran  for  that  time. 

II.  The  statute  ceases  to  run  upon  the  debtor  becoming  a 
non-resident;  when  that  disability  is  removed  it  resumes  its 
2 . .  operation.     To  be  a  non-resident  of  this  State,  one 

demise.  must  be  a  resident  elsewhere.      The  word  non- 

resident implies  that  one  so  described  holds  a  residence  in 
another  place.  But  we  cannot  say  of  a  deceased  person  that 
he  is  a  non-resident,  for  he  holds  a  residence  nowhere.  The 
disability  of  non-residence  is  retnoved  in  case  of  death. 

This  view  is  supported  upon  the  consideration  that  on  the 
death  of  a  debtor  claims  which,  in  his  life,  were  enforced  by 
personal  actions  against  him  become  the  subject  of  proceed- 
ings prescribed  by  law  against  his  administrator  or  executor. 
The  personal  representative  takes  the  place  of  the  deceased. 
The  creditor  has  it  in  his  power,  if  property  of  the  estate  be 
found  here,  to  cause  an  administrator  to  be  appointed,  without 
delay,  against  whom  proceedings  may  be  at  once  instituted. 
His  legal  remedy,  which  was  suspended  by  the  debtor  becom- 
ing a  non-resident,  is  revived  at  the  debtor's  death.  From 
the  moment  the  remedy  is  revived,  the  statute  of  limitations 
begins  again  to  run.  These  views,  and  the  conclusion  we  reach, 
are  sustained  by  the  following  authorities:  Christophers  v. 
Oa/rr,  6  N.  Y.  (2  Seld.),  61;  Teal  v.  Ayres,  9  Texas,  688. 

III.  The  plaintiff  seeks  in  this  action  to  foreclose  the 
mortgage  for  the  amount  paid  by  him  for  taxes,  with  interest, 
3.  mortgage:  as  well  as   the  amount  of  the  promissory  note 

tended.  sccured  by  the  incumbrance.    This  relief  cannot 

be  granted.  The  mortgage  contains  no  condition  for  securing 
the  sum  advanced  for  taxes  or  any  other  debt,  except  that 
evidenced  by  the  promissory  notes.  The  security  cannot  be 
extended  to  cover  debts  not  provided  for  in  the  mortgage,  in 
the  absence  of  facts  and  equities  which  would  require  a  court 
of  chancery  to  give  it  such  effect.  Such  equities  do  not  exist 
ia  this  case. 

No  other  points  arise  in  the  case  for  our  determination. 
The  judgment  of  the  District  Court  is 

Affibmed. 
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1.  New  Trial:  newxy  discovered  evidence.    A  new  taial  will  not  be 

granted  on  the  ground  of  newly  discovered  evidence,  where  the  matter 
to  which  the  evidence  relates  was  distinctly  put  in  issue  in  the  pleadings, 
and  the  application  fails  to  disclose  the  exercise  of  reasonable  diligence 
to  obtain  the  evidence. 

2.  Evidence:  order  of:  practice.    The  order  of  the  introduction  of 

evidence  rests  largely  in  the  discretion  of  the  trial  court,  and  its  action 
in  permitting  the  plaintiff  to  offer  testimony  not  rebutting  after  the 
defendant  has  closed  his  testimony  will  not  be  disturbed  where  no 
abuse  of  discretion  is  shown. 

Appeal  from  Mills  District  Court. 

Monday,  December  11. 

The  plaintiff  alleges:  1.  That  the  cattle  of  defendants 
broke  into  plaintiff's  premises,  inclosed  with  a  lawful  fence, 
and  damaged  his  crops  to  the  extent  of  one  hundred  dollars. 
2.  That  the  defendant's  cattle,  being  unlawfully  on  plaintiff's 
premises,  broke  into  the  adjoining  field  of  one  D.  W.  Rowe, 
inclosed  with  a  lawful  fence,  and  damaged  his  crops  to  the 
extent  of  one  hundred  and  fifty  dollars;  and  that  Rowe  duly 
assigned  his  claim  to  plaintiff.   The  answer  is  a  general  denial. 

There  was  a  jury  trial,  and  a  verdict  for  one  hundred  and 
fifty  dollars.  The  motion  for  new  trial  was  overruled,  and 
judgment  was  rendered  upon  the  verdict.    Defendant  appeals. 

ffale,  Stone  cfe  Proudfit^  for  the  appellant. 

Waikirbs  cfe  Williams^  for  appellee. 

Day,  J. — I.  It  is  urged  that  the  verdict  is  not  supported 
by  the  evidence.  It  is  clearly  proved  that  defendant's  cattle 
damaged  the  crops  in  question.  The  evidence  is  very  conflict- 
ing as  to  the  character  of  the  fence  inclosing  the  premises.  It 
is  probable  that,  if  we  were  to  determine  the  question  as  an 
original  one,  we  would,  from  the  evidence  in  the  abstract,  find 
that  plaintiff's  fence  was  not  a  lawful  one.    But  the  verdict 
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18  not  unsupported  by  the  evidence  to  an  extent  that  would 
justify  our  disturbing  it.  Besides,  a  supplemental  agreed 
abstract  is  submitted,  in  which  it  is  admitted  the  abstract  does 
not  contain  all  the  evidence.  i 

II.  It  is  claimed  that  the  motion  for  a  new  trial  should 
have  been  sustained  on  the  ground  of  newly  discovered  evi- 

1.  NEW  trial:  ^ence.  The  newly  discovered  evidence  relates  to 
ered^evi^^^"  ^^'®  condition  of  the  partition  fence  between  Car- 
dence.  jj^^^  ^^^  Rowe.     The  condition  of  this  fence  was 

distinctly  put  in  issue  by  the  pleadings.  Appellants  do  not 
show  any  diligence  to  discover  testimony  respecting  it.  Of 
the  witnesses  who,  it  is  claimed,  will  testify  to  newly  discov- 
ered facts,  two  were  witnesses  upon  the  former  trial,  and 
another  was  a  juror,  and  it  is  not  claimed  that  the  only  remain- 
ing one  will  testify  to  any  fact  other  than  can  be  proved  by 
the  other  three.  Appellants  should  have  shown  the  emplo}'- 
ment  of  diligence  to  secure  testimony  on  this  point.  I^^irst 
National  Bank  of  Iowa  City  v.  Charter  Oak  Insurance 
Company^  40  Iowa,  572;  Lisher  v.  Pratt ^  9  Iowa,  59;  Rich- 
ards V.  NuckolUy  19  Iowa,  555 ;  Kilburn  v.  Mullen^  22  Iowa, 
498. 

III.  In  rebuttal  plaintiff  was  permitted  to  prove  the  con- 
dition of  the  fence  between  him  and  Rowe.     Defendants  insist 

2.  EviDKNCEi  that  this  testimony  was  hot  rebutting  evidence, 
practice.'        and  that  it  should  not  have  been  admitted.     As 

the  abstract  does  not  contain  all  the  evidence,  we  have  no 
means  of  determining  whether  or  not  the  evidence  was  rebut- 
ting, and  we  will  presume  that  the  action  of  the  court  below 
respecting  it  was  correct.  Besides,  this  is  a  matter  which 
rests  very  largely  in  the  discretion  of  the  trial  court.  Hvl)' 
hell  <&  Bro:  v.  Ream^  31  Iowa,  289;  Crane  v,  Ellis^  Id., 
610;  Cannon  v.  Iowa  Cityy  34  Id.,  203.    No  error  appears 

in  the  record. 

Affikmed. 
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1.  Bvidenoe:  pleading:  statute  op  pkauds.    A  i>arol  contract  which  "^ 

is  within  the  statute  of  frauds  may  be  established  if  not  denied  in  the 
pleadings  or  if  admitted  by  the  party  against  whom  it  is  sought  to  be 
enforced,  but  in  such  case  the  petition  should  state  the  manner  in  which 
it  is  expected  that  the  contract  will  be  proved,  otherwise  \t  will  be  sub- 
ject to  demurrer. 

Appeal  from  Washington  District  Court. 

Monday,  Decembeb  11. 

The  petition,  in  substance,  alleges  that  on  the  16th  day  of 
Febrnary,  1876,  plaintiff  contracted  with  defendant,  by  parol, 
to  purchase  of  him  seventeen  head  of  fat  cattle,  then  on  the 
defendant's  farm  in  Washington  county,  for  the  sum  of  five 
hundred  dollars;  that  defendant  was  to  drive  the  cattle  to  the 
town  of  Washington  and  deliver  them  to  the  plaintiff;  that 
he  failed  to  drive  the  cattle  to  the  place  agreed  upon,  and  by 
writing  notified  plaintiff  that  he  would  not  deliver  them. 
Plaintiff  claims  damages  in  the  sum  of  two  hundred  and  fifty 
dollars. 

The  defendant  demurred  upon  the  ground  that  the  petition 
seeks  to  recover  on  a  parol  contract  for  sale  of  personal  prop- 
erty, when  no  part  of  the  property  was  delivered,  and  no  part 
of  the  purchase  money  was  paid. 

The  court  sustained  the  demurrer,  and,  plaintiff  failing  to 
amend,  rendered  judgment  against  him  for  the  costs.  Plain- 
tiff appeals. 

A.  H.  Patterson  <&  Son^  for  appellant. 

McJunkiny  Henderson  cfe  JoneSy  for  appellee. 

Day,  J. — Section  3663  of  the  Code  provides  that:  "  Except 
when  otherwise  specially  provided,  no  evidence  of  the  con- 
1.  bvjj)bnob:  *r^^s  enumerated  in  the  next  succeeding  section 
stotute^f  is  competent,  unless  it  be  in  writing,  and  signed 
''•"^  by  the  party  charged  or  by  Lis  lawfully  authorized 
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agent."     It  is  conceded  that  the  contract  in  question  falls 
within  the  first  subdivision  of  section  3664. 

Sections  3666  and  3667  of  the  Code  are  as  follows:  "The 
above  regulations,  relating  merely  to  the  proof  of  contracts, 
do  not  prevent  the  enforcement  of  those  which  are  not  denied 
in  the  pleadings,  unless  in  cases  where  the  contract  is  sought 
to  be  enforced,  or  damages  to  be  recovered  for  a  breach  thereof, 
against  some  person  other  than  him  who  made  it.  Nothing 
in  the  above  provisions  shall  prevent  the  party  himself  against 
whom  the  unwritten  contract  is  sought  to  be  enforced  from 
being  called  as  a  witness  by  the  opposite  party,  nor  his  oral 
testimony  from  being  evidence." 

Appellant  insists  that,  under  these  provisions,  the  only 
course  left  for  a  party,  against  whom  any  of  the  enumerated 
unwritten  contracts  is  sought  to  be  enforced,  is  to  deny  the 
making  of  it,  leaving  the  other  party  to  prove  it  by  the  testi- 
mony of  his  adversary,  if  he  can  do  so.  But  this  position 
ignores  section  2648  of  the  Code,  which  provides  that  the 
defendant  may  demur  to  the  petition  when  it  appears  on  its 
face  that  the  claim  is  barred  by  the  statute  of  limitations,  or 
fails  to  show  it  to  be  in  writing,  when  it  should  be  so  evi- 
denced. 

The  only  way  in  which  eflFect  can  be  given  to  all  these  pro- 
visions of  the  statute  is  to  require  a  party  seeking  to  recover 
upon  a  parol  contract,  relating  to  any  of  the  subjects  embraced 
in  section  3664  of  the  Code,  to  state  in  his  petition  that  he 
relies  for  proof  of  his  claim  upon  the  testimony  of  the  defend- 
ant, or  some  equivalent  averment. 

For  a  full  discussion  of  this  subject  arising  under  an  analo- 
gous provision  respecting  the  statute  of  limitations,  see  Nefoy^ 
field  V.  Blawriy  16  Iowa,  297. 

The  judgment  of  the*  court  below  is 

Affibmed. 
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Highway :  prescription.    In  the  strict  sense  of  the  term,  a  highway 
cannot  be  established  by  prescription,  since  there  can  be  no  such  thing 
as  a  grant  to  ihe  public,  but  common  usage  has  applied  the  term  to  ~~^ 
highways  whose  existence  is  based  upon  long  and  continuous  use.  fi327i3 
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ANIMUS  DEDiCANDi.    A  highway  which  is  opened  and   .15    1?! 
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used  with  the  assent  or  acquiescence  of  the  owner  will  be  presumed  to 
have  been  intentionally  dedicated  by  him  to  the  use  of  the  public,  but 
his  assent  will  be  presumed  only  when  he  is  aware  of  the  use  of  his 
property  by  the  public,  or  when  the  facts  will  justify  the  presumption 
that  he  is  aware  of  its  use. 

:  :  TN  INCLOSED  LANDS.    The  use  of  wild  and  uninclosed 


timber  or  prairie  land  by  the  public  os  a  highway  will  not  raise  a  legal 
presumption  that  the  owner  had  notice  of  the  use  of  the  land  for  such 
purpose. 

Appeal  from  Fremont  District  Court. 

Tuesday,  December  12. 

The  defendant  was  indicted  and  convicted  for  obstructing 
a  highway,  and  from  the  judgment  appeals  to  this  court. 

Sapp  cfe  Lyman^  for  appellant. 

M,  E.  CvttSy  Attorney  General,  for  the  State. 

Beck,  J. — To  establish  the  existence  of  the  highway  alleged 
in  the  indictment  to  have  been  obstructed,  the  State  intro- 
duced and  relied  upon  evidence  tending  to  show  that,  for  more 
tlian  ten  years,  the  road  had  been  traveled  by  the  public.  No 
evidence  was  introduced  of  action,  by  the  proper  authority 
under  the  statute,  to  establish  the  road,  nor  was  any  positive 
act  of  dedication  by  the  land  owners  shown.  The  existence 
of  the  road  was  claimed  solely  on  the  ground  that  it  had  been 
used  by  the  public  for  such  a  time  and  in  such  a  manner 
that  it  acquired  therefrom,  under  the  law,  the  character  of  a 
public  highway.  As  applicable  to  this  aspect  of  the  case  the 
District  Court  gave  the  following  instructions  to  the  jury: 
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"  The  existence  of  a  public  highway  may  be  proved  in 
either  of  the  following  ways: 

"  1.  By  proof  of  its  establishnaent  in  the  manner  pre- 
scribed by  law,  or, 

"  2.  By  a  dedication  by  the  owner  of  the  fee,  and  an  ac- 
ceptance by  the  public,  or, 

"  3.  By  proof  that  the  public  has  used  and  occupied  the 
ground  as  a  highway,  under  a  claim  of  right  to  use  it,  for 
such  period, of  time,  and  in  such  manner,  as  that  the  law  will 
presume  therefrom,  either  that  there  was  an  original  dedica- 
tion by  the  owner,  and  an  acceptance  by  the  public,  or  that 
the  necessary  steps  for  the  establishment  of  the  highway  were 
originally  taken  by  the  public  oflScers  whose  duty  it  was  to 
take  such  action." 

"The  State  relies  in  the  present  case  on  proof  of  the  latter 
character  to  establish  the  alleged  highway  described  in  the 
indictment.  To  show  the  existence  of  the  highway  in  this 
manner,  then,  the  State  must  prove  the  following  facts: 

"  1.  That  the  public  has  used  and  occupied  the  ground  on 
which  the  alleged  obstruction  took  place  as  a  highway  for  a 
period  of  ten  years  or  more  before  the  time  of  the  alleged 
obstruction. 

"  2.  That  such  use  and  occupation  by  the  public  was  under 
claim  of  right  to  use  and  occupy  it  as  a  highway,  and 

"  3.  That  such  use  and  occupation  by  the  public  was  with 
the  knowledge  of  the  owner  of  the  soil. 

"  But  if  the  occupation  and  use  by  the  public  was  open  and 
notorious,  the  knowledge  and  consent  of  the  owners  may  be 
inferred  from  the  circumstances  and  need  not  be  established 
by  direct  proof.  If  the  State  has  established  these  facts,  and 
has  shown  that  the  defendant,  in  the  manner  and  form  charged 
in  the  indictment,  did  obstruct  the  highway,  it  will  be  your 
duty  to  convict  the  defendant." 

To  these  instructions  defendant,  at  the  time,  excepted,  on  the 
grounds  that  they  do  not  direct  the  jury  that,  if  they  find  the 
lands  to  be  open,  unoccupied  and  uncultivated,  the  State  must 
establish  actual  knowledge  by  the  owners  of  the  use  thereof 
for  a  highway  and  that  such  knowledge  will  not  be  inferred 
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from  use  alone,  and  they  fail  to  state  that  such  occupation  of 
the  lands  for  a  highway  was  under  a  claim  of  right  and  was 
continuous  and  uninterrupted. 

Counsel  for  defendant  asked  the  court  to  give  the  jury  the 
following  instruction,  which  presents  their  views  of  the  law 
upon  this  point: 

"  Before  there  can  be  a  highway  established  by  prescription, 
there  must  have  been  a  continuous  and  uninterrupted  use 
thereof  by  the  public,  with  the  knowledge  of  the  owner  of  the 
land.  If,  in  case  you  find  from  the  evidence  that  the  land  * 
*****  over  which  it  is  claimed  a  highway  liad 
l)een  established  by  prescription,  was  open,  unoccupied  and 
uncultivated  prairie,  then  it  must  appear  from  the  evidence 
that  the  use  of  the  same  as  a  highway  was  with  the  knowl- 
edge of  the  owner  of  the  land.  Such  knowledge  will  not  be 
presumed.  And,  unless  such  knowledge  has  been  established 
by  the  evidence,  then  you  cannot  find  that  there  was  a  high- 
way by  prescription  across  said  land."  This  instruction  was 
refused. 

Counsel  for  appellant  now  insist  that  the  District  Court 
erred  in  its  rulings  upon  these  instructions  in  holding:  Jirstj 
that  the  knowledge  and  assent  of  the  owners  of  the  land  tq 
its  use  as  a  highway  may  be  inferred  from  the  open  and 
notorious  character  of  such  use;  and,  second^  that  the  use 
need  not  not  have  been  continuous  and  uninterrupted.  The 
points  made  by  appellant  are  fairly  presented  in  the  instruc- 
tions given  and  refused.  Those  given  clearly  hold  that  the 
consent  and  knowledge  of  the  land  owners  may  be  inferred 
from  the  character  of  the  use  of  the  land  by  the  public  for  a 
highway,  and  the  one  refused  presents  the  doctrine  that  public 
use  of  a  highway,  in  order  to  create  a  right  to  the  continuation 
of  such  use,  must  have  been  continuous  and  uninterrupted 
for  the  time  prescribed  by  law. 

II.  We  will  proceed  to  consider  the  first  question  raised 
upon  these  instructions  and  discussed  by  counsel. 

Counsel  and  the  court  below  agree  in  the  position  that 
highways  may  be  established  in  three  ways,  viz:  1.  By  proper 
proceedings  under  the  statute;  2.  by  dedication  of  the  owner 
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of  the  land;  3.  by  prescription,  that  is,  by  long  use  and  occu- 
pation by  the  public  of  the  land  as  a  highway. 

But  a  public  highway  cannot  be  supported  upon  prescrip- 
tion, using  the  word  in  its  technical  sense.  A  prescription 
1  HioHWAv  can  only  be  for  things  which  may  be  created  by 
prescription,  grant;  it  is  allowed  only  to  supply  the  loss  of  a 
grant.  2  Greenleaf 's  Cruise's  Dig.,  p.  224  (Title  XXXI, 
Chap.  1,  §  11).  There  can  be  no  grant  to  the  public,  therefore 
the  public  can  hold  no  right  by  prescription.  Prescription  is 
a  personal  usage  securing  a  right  to  one  or  more  persons. 
Highways,  or  public  ways,  therefore,  can  never  derive  exist- 
ence from  prescription;  a  private  way  may.  Angell  on 
Highways,  §  131;  Bl.  Cora.,  book  2,  p.  263-4;  2  Washburn's 
Real  Prop.,  p.  450,  §  4. 

Long  and  uninterrupted  occupation  of  land  by  the  public 
as  a  highway  is  evidence  of  its  dedication  to  public  use. 
Upon  evidence  of  this  character  may  a  highway  be  supported. 
Proof  of  like  use  of  a  private  way,  or  other  thing  which  may 
pass  by  grant,  would  establish  a  prescription  and  a  right 
thereunder.  It  may  be  readily  seen  that,  for  these  reasons, 
the  term  prescription,  and  probably  the  rules  and  doctrines 
applicable  to  estates  held  by  prescription,  have  been  applied 
to  the  tenure  of  the  right  of  the  public  in  a  highway  which 
rests  wholly  upon  long  use  and  occupation.  That  the  term  is 
now  generally  so  used  must  be  admitted,  and  it  may  be  true 
that  such  general  use  has  made  it  proper.  We  shall  use  it  in 
the  discussion  of  this  case  as  applicable  to  a  highway,  the  ex- 
istence of  which  is  based  upon  long  and  continuous  use. 

The  distinction  between  dedication  and  prescription  is  this: 
The  first  is  established  by  proof  of  an  act  of  dedication  and 
of  the  animus  dedicandi,  without  reference  to  the  period  of 
use;  in  the  second,  long  user  is  an  essential  ingredient. 

III.  We  will  now  proceed  to  inquire  whether  long  use 
alone  will,  in  all  cases,  be  sufficient  to  establish  prescription. 

A  prescription  for  a  highway  is  based  upon  the  dedicatioa 
of  the  land,  as  a  prescription  for  a  private  way  is  founded  upoa 

2.  — : :  a  grant.     2  Greenleaf 's  Ev.,  §  539;  1  Greenleaf 's 

cOTidi?   ^  "  Ev.,  §  17;  Angell  on  Highways,  §  131;  Wash- 
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burn's  EasemeAts  and  Servitudes,  pp.  101  (66),  173  (127).  In 
the  first  case,  as  we  have  seen,  as  well  as  in  the  last,  long  use 
of  the  land  is  evidence  of  a  prior  act  of  the  owner  whereby 
the  land  was  made  subject  to  the  easement.  The  fact  that  the 
owner  for  a  long  time  permitted  the  public,  under  a  claim  of 
right,  to  use  the  land,*  authorizes  the  inference  that  such  use 
was  commenced  and  continued  with  his  assent.  If  the  high- 
way was  opened  and  used  with  the  assent  or  acquiescence  of 
the  owner,  it  will  be  presumed  that  he  intended  to  dedicate 
the  land  to  public  use.  The  animus  dedicatidi  is  established 
by  this  evidence.  But  this  assent,  acquiescence  and  animus 
dedicandi  cannot  be  presumed  if  the  land  owner  was  ignorant 
of  the  use  of  his  property  by  the  public.  His  knowledge 
thereof  must  be  proved  or  there  must  be  sufficient  ground 
for  the  law  to  raise  a  presumption  that  he  had  information  of 
the  use  to  which  his  land  was  devoted. 

Long  continued  notoriety  of  a  fact  is  usually  sufficient, 
when  proved,  to  raise  a  presumption  of  law  that  persons 
affected  thereby,  or  interested  therein,  had  full  notice  of  the 
matter.  1  Greenleaf 's  Ev.,  §  138.  In  the  case  of  the  use  of 
one's  land  by  the  public  for  a  highway,  the  fact  of  such  use  is 
a  matter  of  interest  to  him,  and  affects  the  value  and  the 
enjoyment  of  his  property. 

But,  in  the  case  of  wild  and  uninclosed  land,  the  presump- 
tion would  not  so  readily  arise,  and  adding  a  further  circum- 

3.  — : :  stance  of  the  non-residence  of  the  owner,  or  the 

nn^ncos  location  of  the  lands  at  a  distance  from  his  place 
of  residence,  the  law  will  not  presume  that  the  notorious  use 
as  a  highway  is  known  to  the  land  owner.  In  uninclosed  tim- 
ber and  prairie  the  corners  and  lines  are  often  not  marked. 
Owners  are  often  ignorant  of  the  boundaries  of  their  land. 
In  many  instances  they  cannot,  without  the  aid  of  a  surveyor, 
determine  whether  a  road  is  or  is  not  upon  their  lands.  To 
hold,  therefore,  that  the  notorious  use  of  a  highway  raises  a 
presumption  of  notice  of  its  existence  to  the  owner  of  the 
wild  and  uninclosed  land  upon  which  it  is  located  would  be 
contrary  to  experience  and  facts  in  many,  if  not  most,  instances. 
The  use  of  every  highway  must  be  notorious;  it  is  a  public 
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use,  and  necessarily  open  and  notorious.  Such  use  of  a  road 
as  would  make  it  public  would-be  notorious.  If  this  notoriety 
raises  a  presumption  of  notice  on  the  part  of  the  land  owner, 
there  could  be  no  occupation  of  land  by  the  public  as  a  high- 
way where  such  notice  would  not  be  inferred.  It  is  our  opin- 
ion that  use  of  the  land  alone,  if  it  be  wild  and  uninclosed 
timber  or  prairie,  will  not  raise  a  legal  presumption  of  notice 
to  the  owner  of  the  occupation  of  his  land.  We  conclude, 
therefore,  that  user  alone,  of  uninclosed  and  wild  prairie  and 
timber  land,  will  not  support  a  prescription  for  a  highway. 
The  doctrines  upon  which  this  conclusion  is  based,  we  think, 
are  sustained  by  the  following  authorities:  Warner  v.  The 
President  of  the  Town  of  Jacksonville^  15  111.,  237;  Watt  v. 
Trapp^  2  Rich.,  136;  Harding  v,  Jasper,  14  Cal.,  642;  HiUlo 
V.  Tindally  6  Rich.,  396;  Sogg  v.  Gill,  1  McM.,  329;  Scott 
V.  State,  1  Sund.,  629;  Hewins  v.  Smith.  11  Met.,  241;  Oibson 
V.  Durham,  3  Rich.,  136;  Commonwealth  v.  Kelly,  8  Gratt., 
632;  Bethum  v.  Turner,  1  Greenleaf,  111;  Sta^  v.  Miller^ 
14  Mo.,  478. 

This  court  has  made  no  decision  in  conflict  with  the  conclu- 
sion we  have  just  announced.  Language  may  be  found  in 
Onstott  V.  Murray,  22  Iowa,  457,  which  will  bear  an  inter- 
pretation not  in  accord  therewith.  And  it  is  quite  true  that 
other  language  found  in  the  same  opinion  agrees  with  our 
present  views.  The  point  presented  for  decision  in  that  case 
involved  the  question  whether  use  of  uninclosed  lands  as  a 
highway,  with  the  knowledge  and  acquies(!^nce  of  the  owner, 
would  support  a  prescription  in  the  public,  or  raise  a  pre- 
sumption of  dedication.  The  question  now  before  us,  viz., 
whether  notorious  use  of  the  land  is  a  ground  to  infer  knowl- 
edge by  the  land  owner  of  the  occupation  of  the  public  was 
not  in  that  case.  The  acquiescence  and,  of  course,  knowledge 
of  the  owner  were  conceded  to  exist  in  that  case. 

The  very  point  which  we  have  above  discussed,  that,  to  sup- 
port a  dedication,  the  knowledge  of  the  owner  will  not  be 
inferred  from  user  alone,  was  in  Daniels  v.  The  C.  <£  N.  W. 
R.  Co.,  35  Iowa,  129.  Our  present  decision  is  in  accord  with 
the  opinion  in  that  case. 
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In  discussion  of  questions  pertaining  to  the  dedication  of, 
or  prescriptions  for,  liighways,  language  has  been  used  by  this 
court  to  the  effect  that  use  of  the  land  is  evidence  of  dedica- 
tion without  any  reference  to  the  point  now  before  us.  Such 
language  cannot  be  fairly  construed  to  mean  that  use  of  land 
will,  in  all  cases,  raise  a  presumption  of  knowledge  of  such  use. 
See  Manderschid  v.  City  of  Duhuqucy  29  Iowa,  73. 

We  conclude  that  the  instructions  given  to  the  jury,  which 
we  have  above  considered,  failed  to  present  correct  rules  of 
law  applicable  to  the  case.  As  for  this  error  the  judgment 
must  be  reversed,  other  questions  discussed  by  counsel  need 
not  be  considered. 

Reversed. 


Ross  V.   MoQuiSTON  ET  AL. 


^    1401 

«s  wi[ 

93    604 


1.  Fraotioe  in  the  Snpreme  Court:  verdict:  evidence.    A  find-    I  js  i^ 

va%  of  fact  by  the  court  below  does  not  require  a  preponderance  of    ' 
evidence  to  sustain  it  on  appeal,  but  it  will  not  be  disturbed  if  it  is  sup- 
I)orted  by  any  evidence,  and  is  not  the  result  of  passion  or  prejudice. 

2.  Insanity :  pboof  of  :  confession.    Upon  the  trial  of  an  issue  of  insan- 

ity, a]]  ^e  facts  connected  with  the  personal  history  of  the  person  alleged 
to  be  insane  ajre  competent  evidence,  and  his  own  confession  that  for  a 
long  period,  including  the  time  in  question,  he  had  been  of  unsound 
mind,  is  admissible. 

8.  : :  WILL.   Another  will  than  the  one  in  controversy,  executed 

when  the  testator  was  confessedly  insane,  is  admissible  to  rebut  the 
presumption  of  sanity  arising  from  the  form  or  character  of  the  will 
offered  for  probate. 

Appeal  from  Allamakee  Circuit  Cowrt. 

Tuesday,  December  12. 

The  plaintiff,  who  is  sole  devisee  and  legatee  therein,  and 
named  as  execntor,  filed  a  will  of  A.  S.  Ross  for  probate  in  the 
Circuit  Court  of  Allamakee  county.  The  defendants  resisted 
the  probate  of  the  will  on  the  ground  that  at  the  time  of  its 
execution  the  decedent  was  not  of  sound  mind,  and  upon  a 
Vol.  xlv — 10 
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trial  of  the  cause  to  the  court  it  was  so  found,  and  a  judgment 
accordingly  was  entered.    Plaintiff  appeals. 

Dcuyton  <&  Da/t/ton,  for  appellant. 

Stonemwn  <&  Chapvn  and  M.  B.  Hendrick^  for  appellee. 

Beck,  J. — I.  This  action,  not  being  in  chancery,  cannot  be 
tried  here  de  novo,  but  must  be  reviewed  upon  errors  assigned 
on  the  record.  Leigkton  v.  Orr^  44  Iowa,  679;  Sisters  of 
Visitation  v.  Olass^  p.  Ibi^post. 

Plaintiff's  assignment  of  errors  presents  two  grounds  of 
objection  to  the  judgment  of  the  court  below.  They  require 
but  brief  consideration. 

It  is  first  insisted  that  the  judgment  of  the  Circuit  Court  is 
against  the  evidence.  The  conclusion  reached  by  the  court 
t  »»A.vrT/.-4n  below,  that  at  the  time  the  will  was  executed  the 

1,  PRACTICE  in  ' 

court"^ve?®  decedent  was  insane,  appears  to  us  to  be  supported 
dicttevidence.  j^y  ^^  strong  preponderance  of  the  evidence.  The 
plaintiff  does  not  contest  the  fact  that  at  certain  periods  of  his 
life  the  decedent  was  insane,  and  that  his  mental  disorder  was 
of  such  character  that  there  could  be  no  mistake  in  reaching 
the  conclusion  that  he  was  of  unsoun<J  mind,  and  not  compe- 
tent to  make  a  will.  The  decided  preponderance  of  the  evi- 
dence is  that  at  the  time  the  will  offered  for  probate  was 
executed  he  was  in  that  condition.  Plaintiff  endeavors  to 
show  from  the  testimony  that  the  witnesses  testifying  to  the 
insanity  of  the  deceased  were  mistaken  in  fixing  the  time  at 
the  date  of  the  will.  It  is  argued  that  he  was  sane  at  that 
time,  and  subsequently  insane.  While  there  is  some  founda- 
tion for  this  thetory,  it  is  not,  by  any  means,  satisfactorily  sup- 
ported by  the  evidence.  But  we  are  not  required  to  hold  that 
the  judgment  of  the  court  is  in  accord  with  the  preponderance 
of  tJie  evidence,  in  order  to  support  it.  Under  familiar  rules 
prevailing  here,  it  cannot  be  disturbed  unless  so  unsupported 
by  the  evidence  that  a  presumption  is  raised  to  the  effect  that 
the  finding  of  the  court  below  was  the  result  of  passion  or 
prejudice,  and  not  the  result  of  the  honest  exercise  of  the  dis- 
cretion of  the  judge.    There  is  no  ground  upon  which  such  a 
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presumption  can  rest.  The  judgment,  therefore,  cannot  be 
reversed  because  unsupported  by  the  evidence. 

II.  Evidence  was  admitted,  against  plaintiff's  objection, 
showing  the  condition  and  conversations  of  the  intestate  just 
2.  INSANITY :  before  his  death.  He  appeared,  as  the  witnesses 
fessions.'  testify,  sane— more  rational  than  they  had  ever 
known  him.  In  this  conversation  he  declared  that  he  had  not 
been  in  his  right  mind  for  twenty  years.  Other  evidence  was 
admitted,  under  like  objection,  showing  that  he  had  made 
another  will  some  years  before  his  death,  at  a  time  when  he 
was  unquestionably  insane.  His  conversation  and  declarations 
in  regard  to  it,  and  the  will  itself,  were  admitted  in  evidence. 
All  this  evidence,  it  is  now  argued,  was  erroneously  admitted. 

The  issue  involving  the  sanity  of  the  deceased  was  deter- 
mined upon  evidence  presenting  quite  fully  his  history  for 
more  than  twenty  years.  It  was  also  shown  that  his  mother 
and  other  members  of  his  family  were  insane.  For  most  of 
the  time  covered  by  this  evidence  he  had  been  employed  in 
business,  and  the  plaintiff  claims  that  while  so  employed  he 
was  of  sound  mind.  The  facts  connected  with  his  personal 
history  were  properly  admitted  in  evidence,  and  considered 
upon  the  issue  of  sanity.  His  deportment,  conversation  and 
acts  were  competent  to  show  his  condition  of  mind.  What- 
ever would  throw  light  upon  the  issues  of  the  case  was  properly 
admitted.  The  circumstance  that  the  deceased  when  sane 
expressed  the  opinion  that  for  twenty  years  past,  and  prior  to 
the  date  of  the  will,  he  had  been  of  unsound  mind  surely  is 
competent  as  tending  to  prove  his  insanity. 

The  will  made  while  he  was  insane,  and  his  conversation  in 
regard  to  it  would,  with  other  evidence,  tend  to  rebut  the 
presumption  of  sanity  arising  from  the  form  or 
wuT*  '  character  of  the  will  offered  for  probate,  if  any 
such  presumption  could  be  exercised  or  should  be  claimed. 
The  two  papers  differ  but  little  in  form,  and  exhibit  equal 
intelligence  and  capacity.  In  the  disposition  of  the  property 
of  deceased  is  found  the  only  difference  in  the  two  instru- 
ments. 

The  conclusion  would  bei  justified  that  if,  while  unquestion- 
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ably  insane,  the  decedent  executed  intelligently  a  will,  it  can- 
not be  claimed  from  the  fact  that  the  will  offered  for  probate 
appears  to  be  the  work  of  a  rational  mind  that  he  was  sane 
when  he  executed  it. 

No  other  questions  are  presented  by  the  record,  or  discussed 
in  the  arguments  of  counsel.    The  judgment  of  the  Circuit 

Court  is 

Affibmed. 


The  State  v.  Finn. 


1.  Pleading:  amendment.  An  amended  petition  is  not  a  substitute  for 
the  petition  first  filed,  and  the  avennents  of  the  latter,  in  so  far  as  they 
are  not  modified  or  withdrawn  by  the  amended  pleadin^i  will  stand. 

Appeal  from  Winneshiek  District  Court. 
Tuesday,  December  12. 

Action  upon  a  bond  conditioned  for  the  appearance  of  one 
Ole  Evenson  to  answer  a  criminal  charge.  The  facts  are  suffi- 
ciently stated  in  the  opinion. 

E.  E.  Cooley^  for  appellant. 

O.  J.  Clarh^  for  appellee. 

Seevers,  Ch.  J.  —  The  petition,  after  making  averments 
showing  that  Ole  Evenson  was  legally  required  to  furnish 
security  for  his  appearance,  proceeds  as  follows:  "  Tliereupou 
the  said  defendant  as  aforesaid  gave  a  bond  for  his  appearance 
as  follows."  A  copy  of  the  bond  is  then  given,  which  pur- 
ports to  be  signed  by  Evenson  and  the  defendant,  and  recites 
that  "  We,  Ole  Evenson  and  John  Finn,  imdertake,"  etc. 

Afterward,  what  is  called  an  amended  petition  was  filed. 

The  defendant  demurred  to  the  amended  petition  on  the 
ground  there  was  no  allegation  therein  that  the  defendant 
made  the  bond  therein  referred  to,  and  that  it  was  not  averred 
the  defendant  bound  himself  for  the  appearance  of  Ole  Even- 
son.    This  demurrer  was  overruled. 
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It  is  nrgcd  by  appellant  that  what  is  called  an  amended 
petition  is  a  sabstitute  for  the  original  petition,  and  takes  its 
1.  pleading:  place.  In  this  view  we  do  not  concur.  The 
amendment,  amended  pleading  does  not  state  that  it  was 
intended  as  a  substitute  for  the  original.  On  the  contrary, 
it  refers  thereto,  and  it  is  evident  it  was  not  designed  as  a 
substitute,  nor  intended  to  take  the  place  of  the  original  peti- 
tion. 

The  name  given  to  a  pleading  is  not  conclusive,  but  the 
statements  or  allegations  therein,  taken  as  a  whole,  must  be 
looked  at  in  determining  its  character. 

It  is  also  urged  that,  taking  the  petition  and  amendment 
thereto,  it  is  not  distinctly  alleged  defendant  executed  and 
delivered  the  bond  in  question.  The  averment  is  that  the 
defendant  Oleson  gave  a  bond,  a  copy  of  which  is  set  out,  and 
which  recites  that  Oleson  and  defendant  are  bound,  and  pur- 
ports to  be  signed  by  Oleson  and  defendant. 

On  demurrer  we  are  of  opinion  this  is  sufficient.  Substan- 
tially, the  allegations  taken  together  amount  to  an  averment 
that  defendant  executed  the  bond. 

Affirmed. 


Ghambeblin  v.  Wilson  kt  al. 

1.  Administrator:  conflict  of  jubisdiction:  possession  of  note. 
Where  an  administrator  is  appointed  in  the  jurisdiction  where  decedent 
resided,  he  becomes  the  principal  and  primary  administrator,  and  is 
entitled  to  the  possession  of  a  note  which  had  been  the  property  of  dece- 
dent, not^thstanding  the  subsequent  appointment  of  another  adminis- 
trator in  the  county  where  the  real  estate  is  situated  which  was  mort- 
gaged to  secure  the  note. 

Appeal  from  Jackson  Circuit  Court. 

Tuesday,  Deoembeb  12. 

This  cause  is  submitted  upon  an  agreed  statement  of  facts, 
as  follows:  "  That  Merrick  G.  Chamberlin  died  at  Polk 
county,  State  of  Nebraska,  on  the  15th  day  of  June,  1874, 
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being  at  the  time  of  his  death  a  citizen  of  said  county;  that 
at  the  time  of  his  death  he  liad  in  his  possession  a  note  made 
by  Pierce  Cahill,  a  resident  of  Jackson  county,  State  of  Iowa, 
secured  by  mortgage  on  real  estate  in  said  county  of  Jackson, 
of  which  said  Merrick  G.  Chamberlin  owned  one-half,  and 
his  daughter-in-law,  Sarah  C.  Chamberlin,  owned  one-half, 
payable  to  their  order,  or  bearer;  that  after  the  death  of  said 
Merrick  G.  Chamberlin,  John  Van  Horn  took  out  letters  of 
administration  (or  letters  testamentary,  a  copy  of  which  is 
hereto  annexed),  in  Polk  county,  Nebraska,  and  in  his  inven- 
tory reported  the  note  in  question  among  the  assets  which 
had  come  into  his  possession,  and  took  the  possession  of  said 
note.*  Said  John  Van  Horn  sent  said  note  to  John  Wilson, 
the  defendant  in  this  case,  for  collection,  and  the  said  defend- 
ant collected  the  sum  of  $133.35  thereon,  and  has  the  same 
in  his  hands  ready  to  pay  over  to  the  party  entitled  thereto, 
less  the  amount  of  his  costs  and  charges;  that  Nelson  S. 
Chamberlin,  son  of  tHe  decedent,  took  out  letters  of  adminis- 
tration from  the  Circuit  Court  of  Jackson  county,  on  the 

day  of y  A.  D.  1875,  and  entered  upon  the  discharge  of  his 

duties  as  such  administrator.  Said  letters  were  issued  by  the 
clerk  in  vacation,  and  there  was  no  order  of  the  court  approv- 
ing the  same.  Said  administrator  resides  in  Jackson  county, 
Iowa,  an(i  the  said  decedent  resided  in  said  county  of  Jackson 
nntil  about  one  year  prior  to  his  death,  when  he  removed  to 
Polk  county,  Nebraska,  and  resided  there  until  his  death. 
That  said  N.  S.  Chamberlin,  as  administrator,  demanded  the 
said  money  from  said  Wilson,  who  refused  to  pay,  and  there- 
upon this  action  was  brought. 

"  Said  John  Van  Horn,  as  executor,  jSled  his  petition  as 
intervener,  claiming  the  said  money  as  executor  or  adminis- 
trator, and  on  demurrer  judgment  was  rendered  against  him. 

"  John  V/m  Horn  afterwards  filed  his  petition  of  intervention, 
claiming  the  money  as  his  own,  individually,  in  his  own  right. 
Certain  residents  and  citizens  of  Jackson  county  have  filed 
their  claims  with  the  plaintiff  against  said  estate,  among 
others  the  county  of  Jackson,  which  claims  about  $43.85,  for 
delinquent  tax  on  personal  property,  and  said  claims  have 
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been  admitted  by  the  administrator,  but  have  not  been  acted 
upon  by  the  court;  nor  does  the  said  Van  Horn  admit  the 
validity  of  said  claims  against  the  deceased;  that  the  costs 
and  expenses  of  said  John  Wilson  amount  to  $5.00."  The 
letters  testamentary  issued  to  said  Van  Horn  bear  date  July 
23d,  1874,  and  show  that  they  were  issued  pursuant  to  an  ap- 
pointment of  said  Van  Horn  executor  of  the  last  will  and 
testament  of  Merrick  G.  Chamberlin,  deceased.  The  court 
rendered  judgment  in  favor  of  plaintiff  against  Wilson  for 
$128.35,  and  against  Van  Horn  for  costs.     Van  Horn  appeals. 

Levi  Keck  and  Ellis  <&  Spenccy  for  appellant. 

Graham  dk  Cady^  for  appellee. 

Day,  J. — Pursuant  to  appointment  in  the  testator's  will, 
letters  testamentary  were  duly  issued  by  the  Probate  Court 
1  ADMINI8-     ^^  ^o\\i  county,  Nebraska,  the  county  of  decedeut's 
JJ^TOBj^con-  residence,  to  Van  Horn,  on  the  23d  day  of  July, 
^ISUo?^"  1874.     Letters  of  administration  were  issued. to 
note.  Nelson  S.  Chamberlin,  the  plaintiff,  by  the  clerk 

of  the  Circuit  Court  of  Jackson  county,  Iowa,  in  the  year 
1875.  The  administration  granted  to  Van  Horn,  at  the  place 
of  the  domicile  of  the  deceased,  is  the  principal  and  primary 
administration.  The  administration  granted  to  plaintiff,  in 
Jackson  county,  even  if  regularly  and  properly  granted,  is 
merely  ancillary  in  its  nature,  and  is  subordinate  to  the  orig- 
inal administration.  Story  on  Conflict  of  Laws,  Sec.  518,  and 
authorities  cited.  Van  Horn  took  actual  possession  of  the 
note  in  question,  and  embraced  it  in  his  inventory  of  the 
assets  of  the  estate.  Being  charged  with  the  principal  and 
primary  administrationship  of  the  estate,  and  having  taken 
actual  possession  of  the  note,  he  was  entitled  to  the  further 
control  of  it  and  of  its  proceeds.  He  did  not  lose  this  right 
of  control  by  sending  it  to  Jackson  county  for  collection. 
He  may,  in  our  opinion,  maintain  an  action  against  Wilson 
for  the  proceeds  of  the  note  collected  and  in  his  possession,  in 
his  own  name,  without  taking  out  new  letters  of  administra- 
tion.   Probably,  under  the  doctrine  of  McClure  v.  BateSy  12 
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Iowa,  77,  be  might  not  be  enabled  to  maintain  an  action  as 
administrator  for  the  collection  of  the  note.  But  the  note 
came  rightfully  into  his  possession,  in  virtue  of  the  adminis- 
tration granted  in  Polk  county,  Nebraska.  It  was  collected 
and  the  proceeds  were  in  the  hands  of  WilBon,  so  that  the 
right  to  maintain  an  action  upon  the  note  is  not  involved. 
The  plaintiff  is  endeavoring  to  divest  Van  Horn  of  his  pos- 
session of  the  note,  or,  which  is  the  same  thing  in  legal  effect, 
of  its  proceeds,  and  to  prevent  this  he  may  sue  in  his  own 
name  and  right  personally.  Story  on  Conflict  of  Laws,  Sec. 
516,  and  authorities  cited.    The  judgment  of  the  court  below 

is  erroneous. 

Kevebsed. 


Sawyer  t.  Mbyeb  et  al. 


1.  Street:  vacation  op:  burden  op  proop.    In  an  action  to  enjoin  the 
'  vacation  of  a  street  the  plaintiff  has  the  burden  to  establish  the  fact  that 
he  has  rights  which  are  abridged  thereby.  «. 

Appeal  from,  Winneshiek  Circuit  Cov/rt. 

Tuesday,  December  12. 

AonoN  in  equity  to  set  aside  the  vacation  of  a  street  and 
to  enjoin  defendants  from  obstructing  the  same.  The  facts 
are  stated  in  the  opinion.  Decree  for  plaintiff;  defendants 
appeal. 

Z.  Bulisy  for  appellant. 

G.  L.  Faust^  for  appellee. 

Adams,  J. — The  plaintiff  is  the  owner  of  certain  lots  in 
Brooks'  second  addition  to  the  town  of  Ossian,  Winneshiek 
county.  The  defendant,  Meyer,  is  the  proprietor  of  a  part  of 
said  addition,  and  on  the  5th  day  of  January,  1874,  he  vacated 
the  same,  including  a  part  of  a  street  called  Brooks  street. 
Several  lots  in  the  addition  had  been  sold  to  different  persons^ 
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but  none  of  them  joined  in  the  instrument  of  vacation,  and 
the  plaintiff  claims  that  his  rights  and  privileges  in  the  addi- 
tion were  abridged  and  destroyed  by  the  vacating  of  a  part  of 
said  Brooks  street.  The*defendant,  Hening,  is  a  grantee  from 
Meyer  of  a  part  of  the  street. 

The  question  in  this  case  is  as  to  whether  the  plaintiff's 
rights  or  privileges  were  abridged  or  destroyed,  as  he  alleges. 
1  8TBEKT-      "^^  testimony  was  given  in  reference  to  the  plat 
bSrSen'^of^''    of  the  addition,  which  the  witnesses  had  before 
proof.  them,  and  which  plat  does  not  appear  to  have 

been  introduced  in  evidence.  Without  it,  the  testimony  is 
for  the  most  part  unintelligible.  The  plaintiff  does,  however, 
say:  "  It  is  a  direct  line  to  my  pasture;  I  can  go  to  my  stock- 
yards through  here,  otherwise  I  would  have  to  go  around." 

Assuming  that  the  plaintiff  is  testifying  in  regard  to 
Brooks  street,  we  get  a  definite  idea.  He  means  to  say  that 
he  needs  the  street  in  question  to  travel  upon  in  going  to  his 
pasture  and  stock  yards.  But  we  are  still  in  the  dark  upon  a 
vital  point  in  the  case.  Did  he  own  the  pasture  and  stock 
yards  when  |he  street  was  vacated?  The  defendants  claim 
that  he  did  not.  The  evidence  does  not  show  what  the  fact 
is.  The  burdeii  is  upon  the  plaintiff  to  prove  that  he  had 
rights  at  the  time  the  street  was  vacated  which  were  abridged 
by  such  vacation;  but  the  evidence  does  not  show  that  he 
owned  any  land  inside  or  outside  of  the  addition  at  that  time. 
He  does  indeed  say,  "  I  built  here  two  years  ago  last  April.'* 
He  meanSf  we  think,  in  April,  1873.  But  building  a  house 
is  hardly  evidence  of  the  ownership  of  the  land  on  which  it  is 
built. 

The  evidence  fails  to  satisfy  us  that  the  plaintiff  had  rights 
as  the  proprietor  of  a  lot  or  lots  in  said  addition  which  were 
abridged  by  the  vacation  of  the  street. 

Revebsed. 
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SiSTEEs  OF  Visitation  et  al.  v.  Glass  et  al. 

1.  Will:  fracticb:  trial  db  noto.    A  proceeding  for  the  probate  of  a 

will  is  not  an  equitable  action  triable  de  novo  in  the  Supreme  Court. 

2.  :  PROBATE  of:  action.    Such  an  action  is  a  special  proceeding^ 

triable  in  the  Circuit  Court  as  an  ordinary  proceeding,  and  it  follows  the 
rule  governing  ordinary  proceedings  in  regard  to  the  manner  of  appeal 
and  trial  in  the  Supreme  Court. 

3. :  eyidbngb:  testimony  of  proponent.  One  of  the  propo- 
nents of  a  will  cannot  be  permitted  to  testify  respecting  conversations 
with  the  testator,  even  though  his  testimony  be  offered  not  in  his  own 
behalf,  but  for  the  other  proponents. 

4.  Practice :  finding  of  court.  In  all  actions  and  special  proceedings 
not  triable  de  itoro  in  the  Supreme  Court,  the  finding  of  the  court  stands 
as  the  verdict  of  a  jury,  and  will  not  be  set  aside  if  there  is  any  evidence 
by  which  it  can  be  supi>orted. 

Appeal  from  Lee  Cvrcmt  Cowrt. 
Tuesday,  December  12. 

The  appellants  and  proponents  are  legatees  under  the  will 
of  Bernard  Slaven,  and  filed  the  will  in  the  Circuit  Court,  and 
asked  that  it  be  admitted  to  probate. 

The  appellees  and  contestants,  claiming  to  be  heirs  at  law  of 
said  Slaven,  appeared  and  objected  to  the  probate,  alleging  that 
at  the  time  of  the  execution  of  the  will  said  Slaven  was  of 
unsound  mind,  and  incapable  of  making  a  will,  and  that  the 
same  was  made  and  obtained  through  duress  and  undue  influ- 
ence. There  was  a  trial  by  the  court.  No  special  finding  of 
facts  was  made,  but  the  court  "found  and  adjudged  that  said 
papers  purporting  to  be  the  last  will  and  testament  of  Bernard 
Slaven  is  not  such  last  will  and  testament  of  Bernard  Slaven, 
deceased,  and  that  he  died  intestate  leaving  no  last  vnill  and 
testament.''    The  proponents  appeal. 

Miller  cfe  Sons^  Craig  ds  Collier  and  G.  W.  McCran/y  for 
appellants. 

Cmi/more  <&  Anderson,  for  appellees. 
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Seeveks,  Ch.  J. — I.  The  appellees  object  that  there  cannot 
be  a  trial  de  novo  in  this  court.  Such  a  trial  is  guaranteed  bj 
1.  will:  prac-  the  Constitution  in  equitable  actions,  provided  the 
novo.  mode  and  manner  prescribed  by  statute  has  been 

followed  in  the  trial  below,  and  the  necessary  steps  taken  and 
preserved  to  obtain  such  trial  in  this  court.  Sherwood  v. 
Sherwood^  44  Iowa,  192. 

This,  however,  is  not  an  equitable  action,  and  was  not  so 
regarded  at  the  titiae  the  Constitution  was  adopted.  1  Story's 
Eq.  Jut.,  §  §  184,  218;  Leighton  v,  Orr,  44  Iowa,  679. 

II.  It  is,  however,  insisted  that  the  Code  gives  such  a 
trial  in  cases  where  all  the  evidence  has  been  properly  certified 
2. :  pro-   up  to  this  court,  and  it  is  further  insisted  that  this 

bate  of:  ac-      ,  ••i<i  •• 

tion.  IS  not  a  Civil  action  because  it  is  not  a  "  proceed- 

ing in  a  court  of  justice  in  which  one  party  known  as  the 
plaintiff  demands  against  another  party  known  as  the  defend- 
ant the  enforcement  or  protection  of  a  private  right,  or  the 
prevention  or  redress  of  a  private  wrong  (Code,  §  2505),  but 
that  this  is  a  special  proceeding.  Code,  §  2506.  Conceding 
this  to  be  a  special  proceeding  the  difficulty  is  by  no  means 
solved,  for  the  reason  that  it  remains  to  be  determined  how  or 
in  what  way  the  issues  in  special  proceedings  are  to  be  tried. 

There  are  but  two  kind  of  issues,  one  of  law  and  the  other 
of  fact,  whether  the  action  be  ordinary,  equitable,  or  in  the 
nature  of  a  special  proceeding.    Code,.§  2737. 

The  Code  does  not  provide  or  define  how  the  issues  in  a 
special  proceeding  shall  be  tried  in  the  Circuit  or  District 
Courts.  But  it  does  provide  how  issues  of  fact  in  ordinary 
and  equitable  actions  shall  be  tried  in  such  courts,  and  the 
general  rule  is  that  in  both  classes  of  actions  the  trial  shall  be 
upon  oral  evidence  taken  in  open  court,  and  that  upon  appeal 
to  this  court  only  the  legal  errors  duly  assigned  can  be  heard 
and  determined.    Code,  §  §  2740,  2741. 

There  being  no  special  provision  for  the  trial  of  issues  of 
fact  in  the  class  of  actions  denominated  special  proceedings,  it 
follows  that  such  issues  must  be  tried  in  the  Circuit  and  Dis- 
trict Courts  as  an  ordinary  or  equitable  proceeding,  and  the 
mode  of  trial  will  be  determined  by  assigning  the  proceeding 
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to  whichever  class  it  appropriately  belongs.  Having  deter- 
mined this  is  not  an  equitable  proceeding,  it  was  properly 
tried  in  the  court  below  as  an  ordinary  proceeding  or  action 
at  law. 

The  general  rule  being  that  all  actions  and  proceedings  of 
every  character  can  only  be  heard  or  tried  in  this  court  upon 
"legal  errors  duly  presented,"  it  becomes  necessary  to  ascertain 
whether  there  are  any  exceptions  thereto,  and  here  we  have  no 
difficulty. 

Section  2742  of  the  Code,  in  connection  with  the  constitu- 
tional provision,  provides  for  the  trial  of  equitable  actions  de 
novo  in  this  court,  and  this  constitutes  the  only  exception  to 
the  general  rule. 

This  view  is  not  in  conflict  with  Code,  §  3170.  This  section 
secures  a  review  in  this  court  in  an  ordinary  proceeding  tried 
to  the  court,  when  no  finding  of  facts  has  been  made,  in  all 
cases  when  the  evidence  has  been  properly  certified  up  to  this 
court.  But  it  does  not  obviate  the  necessity  of  an  assignment 
of  errors,  one  of  which  may  be  that  the  finding  of  the  court  is 
against  the  weight  of  the  evidence.  Such  an  assignment  of 
error  would  be  considered  and  determined  by  us.  The  rules 
governing  the  court  in  such  cases  will  be  presently  considered. 

In  equitable  actions  triable  de  novo  in  this  court,  no  assign- 
ment  of  errors  is  required,  and  we  consider  the  testimony,  and 
determine  the  questions  of  fact  presented,  as  in  our  judgment 
the  proof  preponderates,  without  giving  any  weight  whatever 
to  the  finding  and  judgment  of  the  court  below. 

The  question  we  have  been  considering  has  not,  we  believe, 
been  expressly  decided  by  this  court;  certainly  it  was  not  in 
WilUct/ms  V.  Williams,  86  Iowa,  693,  or  in  Johnson  v,  Semple, 
31  Iowa,  49;  it  was  held  in  both  of  these  cases  that  viewing 
the  actions  as  at  law,  and  giving  to  the  findings  all  the  pre- 
sumptions incident  thereto,  the  evidence  was  not  sufficient, 
and  the  findings  were  set  aside. 

III.  We  now  proceed  to  a  consideration  of  the  errors 
assigned.  The  first  is  that  the  court  erred  in  refusing  to  per- 
8.  kvidbncb:  mit  one  of  the  proponents  to  testify  in  the  case. 
^poo!^t.^    He  drafted  the   will,  was  named  as  a  devisee 
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therein,  and  was  offered  as  a  witness  in  "behalf  of  the  other 
devisees  only,  and  it  was  proposed  to  be  proved  by  him  that 
said  Slaven  of  his  own  free  will  and  choice  made  the  bequests 
to  the  other  devisees,  and  that  neither  the  witness  nor  any  one 
else,  to  his  knowledge,  requested  said  Slaven  to  make  said 
bequests,  and  that  he  wrote  said  will  upon  request  of  said 
Slaven,  and  just  as  he  directed,  and  used  no  influence  to  induce 
said  Slaven  to  give  or  make  said  bequests." 

The  contestants  testified  as  to  their  relationship  to  the 
deceased,  and  to  facts  tending  to  so  prove,  and  nothing  more. 
Tliis  does  not  authorize  or  pei:;mit  one  of  the  proponents  to 
testify  to  the  matters  proposed  to  be  proved  by  him.  He  is 
clearly  within  the  prohibition,  and  his  standing  or  that  of  the 
case  is  not  such  as  to  bring  him  within  the  exceptions  of  Code, 
§  3639.     Ccmctday  v.  Johneonj  40  Iowa,  587. 

IV.  The  remaining  errors  assigned  amount  to  this,  that 
the  finding  of  the  Circuit  Court  in  retusing  to  probate  the 
will  is  against  the  weight  of  evidence. 

We  regard  the  rule  as  well  settled,  and  at  this  day  not  open 
to  controversy,  that,  in  all  actions  or  special  proceedings  not  tri- 

4.  PRACTTOE :  *^^®  ^^  ^^^^^  ^^  ^^^^  court;  the  finding  of  a  court 
iindingoiiact.  upon  a  question  of  fact  stands  as  the  verdict  of  a 
jury,  and  cannot  be  set  aside  if  there  be  any  evidence  upon 
which  it  can  be  supported.  Harmlton  v.  Iowa  City  Ifation-al 
Banky  40  Iowa,  307. 

Although  we  might  conclude  as  an  original  question  that 
the  weight  of  the  evidence  was  against  the  finding,  still  we 
cannot  interfere;  i  such  was  the  ruling  in  a  similar  case  in 
Havdick  v.  RaveUck^  18  Iowa,  414,  where  it  is  said:  "Was 
the  verdict  against  the  evidence?  Not  so  clearly  so  as  to 
warrant  a  reversal.  There  was  a  mass  of  testimony,  some  of 
it  conflicting,  upon  a  subject  very  diflSctdt  to  determine.  That 
the  jury  might  not  have  reached  fairly  and  consistently  the 
opposite  conclusion,  may  be  admitted.  But  the  most  that  can 
well  be  claimed  is  that  the  case  upon  the  testimony  is  one  of 
doubt,  and  the  verdict  cannot  therefore  be  disturbed."  What 
was  said  in  that  case  is  applicable  to  this;  the  issues  are  the 
same. 
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In  the  case  at  bar  there  was  evidence  tending  to  show  that 
Slaven,  at  the  time  the  will  was  executed,  was  insane;  and 
that  the  will  was  obtained  by  reason  of  undue  influence,  and 
the  court  below  must  have  found  one  or  both  of  these  prop- 
ositions to  be  true. 

The  evidence  was  conflicting,  and  the  witnesses  were  exam- 
ined orally  in  the  Circuit  Court.  Therefore  the  demeanor  of 
the  witnesses  while  testifying  had  an  important  bearing  in 
determining  their  credibility. 

Affibmed. 


iJi^  Geay  v.  Myers. 

45    1581 

12?_J^l  1.  Practice:  pleading:  demubrer.    Where  leave  has  been  crranted  for 

an  extension  of  time  in  which  to  file  an  answer,  it  is  within  the  discre- 
tion of  the  court  to  permit  a  demurrer  to  be  filed,  and  the  action  of  the 
court  will  not  be  reversed  unless  ii  be  shown  that  there  was  prejudicial 
error  in  the  ruling. 

2.  Administrator:  authority  over  real  estate.  Unless  the  person- 
alty is  insufficient  for  the  pajrment  of  debts,  the  administrator  haa 
nothing  to  do  with  the  realty,  which  descends  to  the  heirs  at  law. 

Appeal  from  Li/nn  District  Court. 

Tuesday,  December  12. 

This  is  an  equitable  proceeding,  and  the  plaintiff's  right  to 
recover  is  based  on  the  following  facts  as  stated  in  his  petition: 
That  plaintiff  is  administrator  of  James  M.  Berry,  deceased, 
who,  in  his  lifetime,  was  the  owner  of  certain  real  estate 
described  in  petition;  that  the  same  had  been  sold  for  taxes, 
and  to  redeem  therefrom  Berry  borrowed  the  sum  of  five 
hundred  dollars,  defendant  going  his  security  for  the  re-pay- 
ment of  said  money;  that,  to  indemnify  defendant  against  loss 
or  damage  by  reason  of  said  suretyship,  the  tax  certificate  was 
assigned  to  defendant,  and  he  gave  to  Berry  a  bond  agree- 
ing to  convey  him  said  premises  provided  defendant  did  not 
have  to  pay  the  borrowed  money;  that  said  bond  was  left 
with  one  Stephens,  and  that  defendant  has  obtained  possession 
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thereof,  and  refuses  to  convey  the  premises,  although  he  never 
has  been  compelled  to  pay  said  borrowed  money  or  any  portion 
thereof;  the  same  having  been  paid  by  Berry  in  his  lifetime. 
The  prayer  of  the  petition  is  that  defendant  be  compelled  to 
convey  to  plaintiff  as  administrator  aforesaid,  the  real  estate 
described  in  petition.  To  this  petition  defendant  demurred, 
which  being  sustained  the  plaintiff  appeals. 

ThxynypBon  <&  Dama^  for  appellant. 
Preston  <&  Sofiy  for  appellee. 

Seevees,  Ch.  J. — I.  The  abstract  states  that  on  Oct.  19, 
1875,  the  defendant  appeared  and  asked  leave  to  file  his  answer 
1.  PBACTicK!  in  thirty  days,  whereupon  the  court  continued  the 
murrer**  ^"  cause,  and  ordered  the  defendant  to  answer  in 
thirty  days.  On  the  31st  day  of  December,  1875,  the  defend- 
ant instead  of  answering  demurred. 

On  the  14th  day  of  March,  1876,  the  plaintiff  filed  a  motion 
to  strike  the  demurrer,  because  under  the  order  of  the  court 
an  answer  only  could  be  filed,  and  that  neither  an  answer  or 
demurrer  was  filed  within  the  time  prescribed  by  the  court 
This  motion  was  overruled. 

In  District  Townshvp  of  Newton  v.  WhUej  42  Iowa, 
608,  we  sustained  the  action  of  thfe  com^  below  in  striking 
fix>m  the  files  a  demurrer  where  leave  had  been  given  to 
answer  in  thirty  days,  and  we  must  affirm  the  action  of  the 
court  in  the  case  at  bar  in  this  respect,  because,  1.  These  mat- 
ters are,  and  must  of  necessity  be,  largely  within  the  discretion 
of  the  District  Court.  Before  we  can  reverse  the  ruling  below 
on  questions  like  this,  the  abstract  should  show  all  the  facts 
and  circumstances  surrounding  the  transaction,  and  that  there 
was  prejudicial  error  in  the  ruling.  It  is  somewhat  difficult 
to  conceive  how  there  could  be  such  error  where  the  demurrer 
(as  in  this  case),  raises  the  question  that,  conceding  all  that  is 
said  in  the  petition  to  be  true,  the  plaintiff  is  not  entitled  to 
the  relief  demanded.  If  tlie  demurrer  had  been  on  some 
ground  that  would  have  befen  regarded  sts  waived  in  case  an 
answer  had  been  filed,  this  might  present  a  different  question. 
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2.  The  abstract  fails  to  state  any  facts  except  those  above 
stated,  and  it  fails  to  state  there  were  no  other  facts  or  matters 
presented  to  the  court  upon  the  hearing  of  the  motion.  Error 
must  be  aflSrmatively  shown,  and  we  must  indulge  in  the  pro- 
sumption,  when  the  contrary  does  not  appear,  that  there  were 
matters  before  the  court  which  warranted  the  ruling. 

II.    The  demurrer  is  grounded  on  the  fact  that  by  his  own 

showing  the  plaintiff  is  not  entitled  to  recover,  for  the  reason 

o  AT.*rTii,Tfl       that  as  administrator  he  has  no  ri^^ht  to  hold  or 

t^ty^oveY^'  have  vested  in  him  the  title  to  said  real  estate, 

real  estate,      under  the  facts  stated  in  the  petition. 

Unless  it  be  necessary  to  be  sold  for  the  payment  of  debts, 
the  administrator  has  nothing  whatever  to  do  with  the  real 
estate,  but  it  descends  to  the  heirs  at  law.  That  this  real 
estate  might  in  some  proper  proceeding  have  been  charged 
with  the  payment  of  debts  if  there  was  not  suflScient  personalty 
for  this  purpose,  we  can  readily  conceive.  But  such  is  not  the 
object  of  the  action,  nor  is  it  averred  there  are  any  debts,  or 
that  the  personalty  is  insuflScient.  We  are  therefore  of  opinion 
the  demurrer  was  properly  sustained.    Kmsell  v.  BillvngSy 

85  Iowa,  154. 

Affibmed. 


Sexton  v.  Hendebson  et  al. 


1.  Tax  Sale:  payment  of  taxes  by  purchaser:  recovery  for. 
Where  the  holder  of  a  tax  title  ac(jud(^d  to  be  invalid  has  paid  taxes 
upon  the  land,  while  tiie  patent  owner  remained  in  possession,  be  is 
entitled  to  recover  therefor,  and  the  measure  of  his  recovery  is  the 
amount  which  the  owner  would  have  been  compelled  to  pay  the  treos- 
Qier  if  the  taxes  remained  unpaid. 

Appeal  from  Warren  Circuit  Court. 

Tuesday,  Decembeb  12. 

Action  in  equity  to  recover  for  certain  taxes,  with  penalty 
and  interest,  paid  by  plaintiff  on  land  in  Warren  county  while 
he  held  a  tax  deed  to  the  land. 
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The  patent  title  was  held  by  one  John  M.  Laverty,  the 
defendant's  testate.  After  the  recording  of  the  tax  deed, 
Laverty  held  possession  of  the  land  for  more  than  five  years, 
and  having  died  his  executors  obtained  a  decree  canceling 
the  deed.  The  plaintiff  then  brought  this  action  to  recover 
for  taxes  paid  with  penalty  and  interest.  The  Circuit  Court 
dismissed  his  petition,  and  he  now  appeals. 

Bryan^  Maxwell  <&  Seevers,  for  appellant. 

Henderson  <&  Berry,  for  appellee. 

Adams,  J.  —  It  is  claimed  by  the  defendants  that  if  the 
plaintiff  paid  the  taxes  upon  the  land  as  he  alleges,  and 
1.  TAX  sale:  under  such  circumstances  as  he  alleges,  he  did 
taxes  by  pur-  but  pay  his  own  taxes,  and  that  he  cannot  now 
coveryfor.  recover  the  same  of  them.  It  is  doubtless  true 
that  the  right  of  a  holder  of  a  tax  deed  to  recover  for  taxes 
paid  where  the  tax  deed  is  held  to  be  invalid  is  based  upon 
the  theory  that  he  had  discharged  an  obligation  of  the  owner 
of  tlie  land,  and  it  being  an  obligation  which  the  law  invited 
him  to  discharge  by  purchasing  at  the  tax  sale,  the  owner  of 
the  land  should  reimburse  him.  If  a  person  pays  his  own 
taxes  and  afterwards  loses  by  adverse  possession  the  land 
upon  which  they  were  assessed,  he  tnust  lose  the  taxes  also. 
But  the  case  at  bar  involves  an  entirely  different  principle. 
The  land  upon  which  the  taxes  were  paid  must  be  regarded 
as  having  belonged  all  the  time  to  the  defendants'  testate. 
He  was  the  holder  of  the  patent  title,  and  remained  in  pos- 
session. There  is  no  pretense  that  he  was  divested  of  his 
title  unless  he  might  have  been  by  the' tax  deed;  and  there 
is  no  evidence  and  cannot  be  any  evidence  that  he  was  divested 
by  that.  That  the  validity  of  the  tax  deed  could  never  be 
asserted  is  precisely  what  was  adjudicated,  and  the  adjudica- 
tion  is  not  now  questioned  by  either  party. 

It  may  be  said,  indeed,  that  the  plaintiff  avers  in  his  peti- 
tion that  the  tax  deed  and  sale  were  regular  and  perfect  in 
every  particular.     Whether  they  were  or  not  is  a  question 
into  which  we  cannot  now  inquire  except  so  far  as  may  be 
Vol.  xlv — 11 
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necessary  to  justify  us  in  finding  that  the  taxes  wore  paid  in 
pursuance  of  a  sale.  The  averment  must  be  taken  in  con- 
nection with  another  averment  in  tlie  petition  that  in  the 
suit  brought  by  these  defendants  against  the  plaintiff  set- 
ting up  that  Laverty  held  possession  of  the  premises  for 
more  than  five  years  after  the  tax  deed  was  recorded  the 
court  decreed  that  the  deed  should  be  canceled  and  the  title 
quieted  in  these  defendants.  The  petition,  taken  altogether, 
shows  that  the  validity  of  the  tax  title  can  never  be  inquired 
into  by  any  court.  The  court  so  held  in  the  said  action 
brought  by  these  defendants,  and  upon  that  holding  based  its 
decree.  As  it  has  never  been  successfully  asserted,  and  never 
can  be,  we  must  hold  that  there  is  no  evidence  which  we  can 
recognize  that  Laverty 's  title  was  ever  divested.  That  the 
plaintiff  bid  at  the  tax  sale,  paid  the  tax  in  pursuance  of  it, 
acquired  a  tax  deed  and  paid  taxes  as  the  holder  thereof,  is 
proven;  and  that  is  as  far  as  we  can  inquire.  The  deed  hav- 
ing now  been  canceled,  and  the  title  quieted  in  these  defend- 
ants, we  think  the  plaintiff  is  entitled  to  be  reimbursed  for 
taxes  paid. 

It  is  claimed  by  the  appellees  that  this  question  of  the  right 
to  recover  for  taxes  paid  was  adjudicated  in  the  former  suit. 
But  the  decree  does  not  so  show. 

It  is  also  claimed  that  the  plaintiff's  cause,  of  action,  if 
any,  is  barred  by  the  statute  of  limitations.  But  the  statute 
is  not  pleaded. 

The  only  remaining  question  is  as  to  the  amount  which 
the  plaintiff  is  entitled  to  recover.  In  Everett  v,  Beehe^  37 
Iowa,  462,  it  was  held  that  while  the  tax  deed  did  not  pass  the 
title  of  the  owner  of  the  land,  it  did  have  the  effect  to  pass 
"all  the  right,  title,  interest  and  claim  of  the  State  and 
county.''  We  see  no  reason  why  the  tax  deed  should  not 
have  that  effect  in  this  case. 

In  the  case  above  cited  it  was  held  that  the  amount  which 
the  owner  should  pay  the  purchaser  is  the  amount  which 
would  have  been  due  the  treasurer  if  the  taxes  had  not  been 
paid  by  the  purchaser.  That  we  believe  to  be  the  correct  rule 
in  this  case.    It  may  be  said,  indeed,  that  such  rqle  imposes 
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a  hardship  npon  the  owner  of  the  land,  because  while  there 
was  an  outstanding  tax  title  he  could  not  pay  the  taxes.  But 
these  defendants  obtained  a  decree  against  the  plaintiflF,  cann 
celing  the  tax  deed  on  the  ground  that  the  tax  title  had 
never  been  asserted,  and  that,  after  the  lapse  of  such  time 
as  had  elapsed,  the  validity  of  the  tax  deed  could  not  be 
inquired  into.  Tlie  defendants  cannot,  therefore,  say  that 
they  were  precluded  from  paying  the  taxes  on  account  of 
the  tax  title  held  by  plaintiff.  To  justify  us  in  so  holding 
it  would  be  necessary  for  us  to  lind  that  the  tax  title  was  valid. 
But  the  defendants  have  taken  the  ground,  and  have  been 
sustained  in  it,  that  no  court  can  so  find. 

For  the  purposes,  then,  of  this  case,  we  must  presume, 
whether  true  or  not,  that  Laverty  remained  the  owner  of  the 
land  and  could  have  paid  the  taxes,  but  neglected  to  do  so. 
If  any  hardship  results  to  the  defendants,  it  is  incident  to 
the  way  in  which  they  have  seen  fit  to  ajsert  their  rights. 

We  are  of  the  opinion  that  they  should  pay  the  plain- 
tiff what  would  have  been  due  the  treasurer  if  the  taxes  had 
been  paid  by  no  one.  The  tax  of  1869  was  paid  by  Laverty. 
For  that  the  plaintiff  cannot  recover. 

Revebsed. 


"Westphal,  Hinds  &  Co.  v.  Moultok. 

1.  Guaranty :  what  constitutes.  In  response  to  an  order  for  goods, 
plaintiffs  replied  that  they  would  not  deliver  them  nnless  the  purchaser 
would  procure  ^ome  one  to  guarantee  payment  for  them;  the  purchaser 
answered,  stating  that  defendant  had  offered  to  assist  him,  and  defend- ' 
ant  indorsed  upon  the  letter  his  agreement  to  the  proposition:  Held^ 
that  he  was  liable  as  guarantor. 

Appeal  from  Jones  Circuit  Comrt, 

Tuesday,  December  12. 

The  plaintiffs  aver  in  their  petition,  in  substance,  that  on  or 
about  tiie  10th  day  of  June,  1874,  one  J.  A.  Derbins  ordered 
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of  the  plaintiflfs  a  bill  of  goods  amounting  to  the  sum  of 
$209.70,  on  60  days'  time;  that  plaintiffs  refused  to  sell  or 
deliver  said  goods  to  said  Derbins,  on  time,  unless  the  said 
Derbins  would  get  some  one  to  guarantee  their  payment;  that 
to  induce  plaintiflfe  to  sell  and  deliver  said  goods  to  said  Der- 
bins, the  defendant,  M.  M.  Moulton,  on  the  17th  day  of  June, 
1874,  made  to  plaintiffs  his  written  guaranty  of  payment  for 
said  goods  in  sixty  days,  a  copy  of  which  is  attached  marked 
"Exhibit  A";  that  in  pursuance  of  said  guaranty,  and  in  con- 
sideration thereof,  the  plaintiffs  sold  to  said  Derbins  and  deliv- 
ered to  him  said  bill  of  goods,  amounting  to  the  sum  of 
$209.70,  on  or  about*  the  17th  day  of  June,  1874,  an  itemized 
statement  of  which  is  attached,  marked  "Exhibit  B." 
"Exhibit  A"  is  in  the  following  words: 

"MoNTicELLo,  Iowa,  June  17, 1874. 

"Messbs.  "Westpha^,  BtoDS  &  Co. 

"In  answer  to  yours,  in  regard  to  a  guarantee  of  payment 
in  60  days  for  bill  goods  ordered. 

"  Mr.  M.  M.  Moulton  has  offered  to  assist  me;  if  satisfactory 
please  ship  goods. 

Tours,  J.  A.  Debbins. 

6-17,-1874.  I  agree  to  the  above. 

M.  M.  Moulton.'* 

To  the  above  is  attached,  as  "Exhibit  B,"  a  bill  of  the  goods. 

The  defendant  demurred  to  the  petition  on  the  ground  that 
it  sets  up  an  agreement  by  the  defendant  to  pay  the  debt  of 
another,  and  it  does  not  appear  that  the  agreement  is  in 
writing. 

The  court  overruled  the  demurrer.  Judgment  for  plaintiflfe. 
Defendant  appeals. 

Keeler  &  Keeler^  for  appellant. 

MoTvroe  <&  derrick  and  Fockler  c6  LongueoUle^  for  appel- 
lees. 
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Adams,  J. — The  letter  of  Derbins  attached  to  plaintiffs' 
petition  as  "Exhibit  A"  refers  to  a  letter  written  by  plaintiffs 
1.  guabanty:  to  Derbins,  and  also  to  the  bill  of  goods  which 
tutes.*^^  "  had  been  ordered.  It  is  claimed  by  the  appellant 
that  his  contract,  whatever  it  was,  can  be  gathered  only  from 
the  three  papers.  If  we  should  concede  this  to  be  the  fact, 
it  would  not  appear  that  his  contract  was  not  in  writing,  but 
only  that  the  whole  writing  was  not  set  out. 

We  are  of  the  opinion,  however,  that  the  writing  which 
embraces  his  contract  was  set  out.  It  is  found  in  the  letter 
of  Derbins,  and  the  defendant's  indorsement,  and  the  bill  of 
goods. 

It  is  contended,  however,  by  the  defendant,  that  the  plain- 
tife'  letter  to  Derbins  is  necessary,  because  otherwise  the 
terms  of  the  guaranty  do  not  appear;  and  he  argues  that  it 
may  be  that  the  plaintiffs  demanded  two  guarantors.  To  this 
it  is  sufficient  to  say  that  if  the  plaintiffs  did  demand  two 
guarantors,  Derbins,  in  the  letter  which  the  defendant  indorsed, 
proposed  to  give  but  one  guarantor,  and  asked  plaintiffs  to 
fihip  the  goods  if  that  one  guarantor  was  satisfactory;  and 
defendant  agreed  to  be  that  one  guarantor,  and  the  goods  were 
shipped. 

It  is  fiirther  urged  thUt  an  agreement  to  assist  Derbins  was 
not  an  agreemtot  of  guaranty  made  to  the  plaintiffs.  But 
defendant's  indorsement  is  written  upon  a  letter  to  the  plain- 
tiff, and  the  assistance  referred  to  must  mean  the  assistance 
which  plain tife  required  Derbins  to  get;  that  is,  the  assist- 
ance of  a  guarantor. 

Finally,  it  is  said  that  perhaps  plaintiffs  required  a  guar- 
anty by  the  guaranty  of  a  promissory  note.  That,  to  our 
mind,  is  not  the  fair  intendment  of  the  letter  which  the  de- 
fendant indorsed.  Whatever  the  plaintiffs  required,  the  goods 
were  shipped  upon  the  strength  of  that  letter. 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 


Digitized  by 


Google 


166  SUPREME  COURT  OF  IOWA, 

The  City  of  Decorah  y.  Kesselmeler. 


w  «4i  The  City  of  Decobah  v.  TTTCflSTCr.xfTCTTi^R  et  al. 

46    166l 

I!?__ii7|  1.  Contract :  interpretation  op.    The  doctrine  of  surplusage  does  not 

apply  to  contracts,  and  while  words  which  are  meaningless  may  be  dis- 
regarded, those  which  have  a  meaning  must  be  considered  in  ascer- 
taining the  intention  of  the  parties. 

bond,    a  bond  provided  for  a  forfeiture  if  the  defend- 


ant should  sell  '*  any  vinous  or  malt  liquors  to  any  intoxicated,  card- 
playing,  whatsoever  person  or  habitual  drunkard  *' :  Held^  that  it  was 
intended  to  prohibit  the  sale  to  an  intoxicated  and  card-playing  person. 

Appeal  from  Wi/nneahiek  CvrcuU  Court, 

Tuesday,  December  12. 

Action  at  law  originally  brought  in  the  mayor's  court  of 
the  city  of  Decorah  upon  a  bond  executed  by  defendants  upon 
the  city  issuing  to  the  principal  in  the  bond  a  license  to  sell 
ale,  beer  and  wine.  Defendants  appealed  jfrom  the  judgment 
of  the  mayor  to  the  Circuit  Court,  and  from  anotiier  judgment 
there  they  appeal  to  this  Court.  Other  facts  of  the  case  appear 
in  the  opinion. 

Chourlea  P.  Brovm^  for  appellant.  - 

C.  Wellmgton^  for  appellee. 

Beck,  J. — The  condition  of  the  instrument  upon  which 
this  action  is  brought  is  in  these  words:  "Now  if  the  said  Ed. 
1.  contbact:  Kesselmeier  shall  not  suflfer  any  gambling  for 
tion  of.  money  or  other  thing,  nor  any  drunkenness  or  dis- 

orderly conduct,  nor  sell  or  deliver  a/ivy  vinous  or  malt  liq- 
uar%  to  cmy  intoxicated^  card-playing  whatsoever^  person  or 
habitual  drunkard^  or  to  any  minor  without  the  written  con- 
sent of  his  parent  or  guardian,  in  the  said  building,  nor  in 
^ny  room  connected  therewith,  then  this  bond  to  be  void,  and 
otherwise  in  force;  but  it  is  expressly  stipulated  that  for  every 
breach  of  the  foregoing  conditions,  or  of  either  of  them,  the 
said  Ed.  Kesselmeier  shall  pay  to  the  said  city  of  Decorah 
the  sum  of  $100.00,  to  be  collected  on  this  bond,  with  costs 
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of  suit,  by  civil  action,  if  necessary,  in  any  court  having  juris- 
diction thereof." 

The  evidence  shows  that  the  principal  in  the  bond  had 
sold  a  glass  of  beer  to  an  intoxicated  person,  which  plaintiff 
claims  was  a  violation  of  the  conditions  of  the  bond.  The 
language  of  the  instrument  above  quoted,  which  expresses  the 
condition  alleged  to  have  been  broken,  is  not  only  inaccurate, 
but  when  all  the  words  are  considered  together  one  of  them, 
at  least,  fails  to  express  any  meaning.  Leaving  out  the  word 
^'whatsoever  "  the  meaning  of  the  clause  is  clear  that  the  obli- 
gation of  defendants  is  violated  by  the  sale  of  liquors  to  "any 
intoxicated,  card-playing  person."  Eetaining  the  word,  a  dif- 
ferent idea  is  not  expressed,  and  no  force  is  given  to  the 
thought  expressed  without  it.  The  word  is  therefore  mean- 
ingless, and  may  be  disregarded.  When  omitted,  the  sense 
of  the  language  is  clear;  when  not,  it  does  not  destroy  the 
sense,  for  it  is  meaningless.  It  has  the  effect,  simply,  of  a 
useless  word;  it  delays  comprehension  of  the  thought  ex- 
pressed. If  we  transpose  it  so  it  will  follow  the  v^or^  person^ 
it  adds  force  to  the  sentence,  but  does  not  change  its  mean- 
ing. This,  probably,  we  may  not  do.  But  as  it  is  meaning- 
less, standing  where  it  does,  we  -may  disregard  it,  or  rather 
read  it  as  a  word"  having  no  meaning  in  the  connection  where 
it  is  found. 

But  the  words  "card-playing"  are  not  so  to  be  treated. 
They  are  not  meaningless.  Their  meaning  is  not  inconsistent 
witli  words  preceding  or  following,  and  they  cannot,  therefore, 
be  disregarded.     2  Parsons  on  Contracts,  26,  and  notes. 

Counsel  for  plaintiff  insists  that  the  words  should  be  re- 
garded as  surplusage.  But  if  they  have  a  meaning,  this  we 
cannot  do  without  disregarding  the  very  intention  of  the 
parties  to  the  contract.  That  intention  is  expressed  by  the 
words  the  parties  have  chosen,  and  if  words  having  a  mean- 
ing are  disregarded  an  interpretation  of  the  contract  is  thereby 
given  different  from  the  real  intention  of  the  parties.  No 
rule  of  interpretation  will  permit  this.  The  doctrine  of  sur- 
plusage applies  to  pleadings,  not  to  contracts. 

The  rides  of  our  language  require  the  copulative  "fl^Ti^," 
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and  not  the  disjunctive  conjunction  "or,"  to  be  understood 
after  the  word  ''intoxicated.'^^  We  cannot  violate  the  ndes  of 
grammar  in  order  to  arrive  at  an  intention  of  parties  to  a  con- 
tract which  would  appear  more  sensible  to  us  than  the  inten- 
tion expressed  by  the  language  used  by  them. 

"We  may  fail,  too,  to  understand  the  reasons  upon  which 
the  conditions  of  a  contract  are  based.    But  that  is  a  matter 

2  . for  the  parties  alone.     Courts  cannot  modify  con- 

toond.  tracts  so  that  they  shall  appear  always  sensible. 

The  intention  of  the  parties  to  the  bond  in  suit  to  restrain 
defendant  from  selling  beer  and  wine  to  intoxicated  persons 
who  play  cards  may  have  been  based  upon  some  reason  satis- 
factory to  themselves.  Certain  it  is  they  have  expressed  such 
an  intention.  It  is  our  duty  to  construe  the  bond  in  accord 
with  that  intention. 

As  there  was  no  proof  showing  that  the  beer  was  sold  to  an: 
Hntoxieatedy  card-playing  person^^^  the  court  erred  in  finding 
that  the  conditions  of  the  bond  were  violated,  and  in  rendering 
judgment  for  plaintiff. 

XvEVEBSED* 


----^,         The  S.  C.  &  St.  P.  R  Co.  v.  The  County  of  Osceola  et  al. 

46    lool 

1.  Judgment  Bonds:  innocent  holders:  negotiable  paper.  The 
judgment  bonds  of  a  county  in  the  hands  of  innocent  holders  for  TaJue, 
without  notice  of  their  illegality  for  any  cause,  cannot  be  defeated  by 
showing  that  the  judgments  were  rendered  upon  warrants  issued  in 
excess  of  the  constitutional  limitation  of  five  per  cent,  and  that  the 
board  of  supervisors  fraudulently  omitted  to  interpose  the  defense  when 
the  warrants  were  sued  upon.    Beck,  J.,  dissenting, 

2.  Taxation:  assessments:  rahjioads.  A  road  tax  against  a  railroad 
company  is  not  defeated  by  the  fact  that  the  assessment  of  the  property 
is  not  placed  upon  the  assessment  book  of  the  township.  The  ordor  of 
the  board  of  supervisors,  declaring  the  length  of  the  main  track  and 
assessed  value  of  the  road  lying  within  the  tovmship,  transmitted  to  the 
trustees,  becomes  the  basis  ior  the  levy  of  taxes  upon  railroad  property. 

8. :  irregularities.    Mere  irregularities  in  the  levy  of  the  tax  will 

not  defeat  its  collection. 
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4.  : :  KOAD  TAX.    That  the  taxpayer  has  not  been  notified  to 

work  ont  that  part  of  the  road  tax  which  might  be  paid  in  work  will  not 
authorize  the  restraining  of  the  collection  of  the  entire  tax. 

Appeal  from,  Osceola  Circuit  Court, 

Tuesday,  December  12. 

The  plaintiff's  petition  in  substance  alleges: 

1.  That  plaintiff  is  a  duly  organized  corporation. 

2.  That  defendant  is  a  duly  organized  political  corporation. 

3.  That  the  Executive  Council  of  the  State  of  Iowa  iassessed 
plaintiff's  property  for  the  year  1873,  the  total  valuation  in 
Osceola  county  being  $44,750. 

.  4.  That  at  the  regular  meeting  in  September,  1873,  the 
board  of  supervisors  of  Osceola  county  levied  taxes  upon  the 
property  of  the  county,  including  a  tax  of  fifteen  mills  on  the 
dollar  for  payment  of  principal  and  interest  on  judgment 
bonds. 

6.  That  the  county  of  Osceola  was  organized  on  the  first 
of  January,  1872,  and  the  amount  of  taxable  property  for  the 
year  1871  was  $82,881,  and  for  1872  was  $109,991. 

6.  That,  previous  to  the  issuing  of  any  of  the  bonds  for  the 
payment  of  the  interest  of  which  the  tax  designated  as  the 
judgment  bond  tax  was  levied,  the  county  of  Osceola  had 
become  indebted  in  an  amount  exceeding  five  per  cent  of  the 
value  of  the  taxable  property  of  the  county. 

7.  That  the  bonds  in  question  were  issued  to  judgment 
creditors  in  payment  of  judgments  against  the  county  of 
Osceola,  under  the  provisions  of  section  3275  of  the  Revision 
of  1860,  as  amended  by  chapter  87  of  the  Acts  of  the  Four- 
teenth General  Assembly  of  the  State  of  Iowa;  that  the  judg- 
ments were  obtained  against /the  county  of  Osceola  upon 
warrants  issued  by  the  board  of  supervisors  during  the  years 
1872  and  1873,  in  excess  of  the  five  per  cent  limitation  to 
which  the  county  might  become  indebted,  and  in  violation  of 
the  prohibition  contained  in  Sec.  3,  Art.  11,  of  the  Constitu- 
tion of  Iowa. 

8.  That  the  board  of  supervisors  of  said  county  well  knew 
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that  the  said  warrants  were  issued  in  excess  of  the  sum  that 
could  be  legally  issued  by  the  said  county,  and  that  the 
indebtedness  for  which  they  were  issued  was  created  in  excess 
of  the  five  per  cent  of  the  taxable  property  of  the  county,  as 
shown  by  the  State  and  county  tax  lists  of  the  years  previous 
thereto,  and  that  the  warrants  were  illegal  and  void;  and  the 
said  board  of  supervisors  fraudulently  colluded  with  the 
holders  of  said  warrants,  and  refused  to  appear  in  the  courts 
where  the  judgments  for  which  these  bonds  were  issued  were 
rendered  and  set  up  these  defenses  against  the  said  warrants, 
and  have  the  same  fully  litigated  and  fairly  tried  by  the 
courts,  and  the  property  of  this  plaintiff"  and  that  of  the  other 
property  owners  in  said  county  protected  from  the  burden  of 
a  large  public  debt;  that  by  reason  of  such  corrupt  and  fraud- 
ulent neglect  and  collusion  of  the  board  of  supervisors,  a  large 
and  grievous  debt  is  created  against  the  said  county  for  which 
this  tax  is  levied;  that  the  board  of  supervisors  so  colluded 
and  conspired  with  the  holders  of  said  warrants  and  evidences 
of  indebtedness,  and  refused  and  neglected  to  appear  in  the 
courts  and  set  up  such  defenses  to  the  warrants,  and  to  protect 
the  said  county,  for  the  purpose  and  with  the  intent  of  evad- 
ing and  setting  at  naught  the  constitutional  prohibition  con- 
tained in  Sec.  3,  Art.  11,  of  the  Constitution. 

9.  That  the  tax  levied  by  the  board  of  supervisors  was 
levied  for  the  purpose  of  raising  the  money  to  pay  the  said 
bonds  and  interest  thereon,  and  the  treasurer  of  said  county  is 
about  to  take  possession  of  the  property  of  plaintiff  and  sell 
the  same  to  pay  the  said  bonds  and  interest. 

Plaintiff,  for  further  cause  of  action,  alleges:  That  the 
auditor  of  the  county  of  Osceola  entered  upon  the  tax  lists  of 
said  county,  for  the  year  1873,  against  the  main 'track  of 
plaintiff's  road,  the  following  sums  of  money  for  road  tax 
of  the  several  townships  through  which  the  road  passes,  to-wit: 
upon  that  portion  of  the  road  in  the  township  of  Holman, 
$80.62;  on  that  portion  of  the  road  lying  in  Gowry  township, 
$48.37^;  on  the  portion  of  the  road  in  Wilson  township, 
$62.50.  That  the  said  tax  was  never  levied  against  the  prop- 
erty of  plaintiff  by  the  township  trustees  of  the  townships 
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and  was  never  carried  out  against  the  said  property  by  the 
township  clerks  of  said  townships,  and  the  township  clerks 
did  not  make  out  any  certified  list  of  delinquent  road  taxes 
showing  any  taxes  upon  said  railroad,  and  there  were  no  taxes 
or  charges  of  any  road  taxes  upon  said  property  of  plaintiff 
returned  by  the  clerk  of  any  of  said  townships;  and  that 
plaintiff  was  never  notified  to  do  the  work  required  for  that 
portion  of  the  road  tax  which  could  be  so  paid. 

The  petition  asks  that  defendants  be  restrained  from  col- 
lecting the  taxes,  and  that  they  be  declared  void  and  canceled. 
Upon  the  filing  of  the  petition  a  temporary  injunction  was 
issued.    The  defendants  answered  as  follows: 

"1.  Admit  the  facts  stated  in  the  first,  second,  third,  and 
fourth  paragraphs  of  the  petition. 

"  2.  They  admit  the  county  of  Osceola  was  organized  on  the 
1st  day  of  January,  1872,  but  they  deny  the  residue  of  the 
allegation  in  the  fifth  paragraph  of  the  petition  contained, 
and  aver  that  there  were  no  state  or  county  tax  lists  of  said 
Osceola  county  for  the  year  1871,  and  state  said  county  was 
not  in  existence  during  any  part  of  the  year  1871. 

"  3.  They  admit  that  at  the  time  of  the  issuing  of  the  bonds 
referred  to  in  paragraph  six  of  the  petition,  the  county  of 
Osceola  was  indebted  to  some  extent,  but  they  deny  that  it  was 
indebted  to  an  amount  exceeding  $4,500  when  all  of  said 
bonds  were  issued,  but  was  so  indebted  when  some  were  issued, 
and  they  deny  they  were  indebted  in  a  sum  exceeding  five  per 
cent  of  the  taxable  property  of  said  county,  as  shown  by  the 
state  and  county  tax  lists,  and  they  admit  that  in  1873  the 
county  was  indebted  in  the  sum  of  six  thousand  dollars,  but 
they  aver  that  nearly  all  the  warrants  issued  upon  which  judg- 
ments were  rendered  and  said  bonds  were  issued,  were  issued  in 
payment  of  necessary  and  ordinary  running  expenses  of  said 
Osceola  county,  and  in  anticipation  only  of  the  ordinary  reve- 
nue then  accruing,  and  were  not  issued  in  violation  of  section 
3,  article  11,  of  the  Constitution  of  Iowa,  and  for  the  purpose 
and  intent  of  incurring  an  indebtedness  within  the  meaning 
of  said  provision. 

"  4.    They  admit  said  bonds  were  issued  to  judgment  credit- 
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ors  in  payment  of  jiidgments  against  the  county  of  Osceola, 
under  the  provisions  of  section  3275  of  the  Revision  of  1860, 
as  amended  by  subsequent  acts  of  the  General  Assembly  of 
the  State  of  Iowa,  and  these  defendants  aver  said  bonds  were 
negotiable  in  form  and  charaeter,  and  as  they  are  informed 
and  believe,  have  passed  into  the  hands  of  other  parties  who 
have  purchased  them  in  good  faith  and  for  value,  without 
any  notice  of  any  claim  that  they  are  illegal  for  any  cause. 

"  5.  They  deny  allegations  of  neglect,  conspiracies,  fraud, 
collusion,  corruption,  illegalities,  evil  purposes  and  evasions 
charged  in  the  eighth  paragraph  of  the  petition,  except  as  to  a 
very  small  part  of  the  indebtedness. 

"  6.     They  admit  the  ninth  allegation  of  the  petition. 

"  7.  And  further  answering,  they  state  that  the  plaintiff  was 
during  the  years  1872  and  1873,  and  is,  a  corporation  of  Iowa, 
and  for  all  civil  purposes  was,  during  said  time,  a  citizen  and 
resident  of  the  county  of  Osceola,  and  a  taxpayer  therein; 
that  said  plaintiff  did  not  object  to  the  obtaining  of  said 
judgments,  and  the  issuing  of  said  bonds  or  any  of  them  at 
the  time  the  same  were  obtained  and  issued,  nor  until  re- 
quired to  pay  its  share  of  the  public  taxation  to  meet  the 
interest  on  said  bonds;  that  said  bonds  were  issued  in  due 
course  of  business  in  payment  of  judgments  obtained  upon 
due  process  in  the  courts,  and  the  plaintiff,  its  agents  and 
attorneys,  well  knew  such  proceedings  at  the  time  the  same 
took  place  and  made  no  objection  to  the  same,  and  that 
said  Osceola  county  recognizes  said  indebtedness  represented 
by  said  bonds,  and  has  no  right  or  power  to  repudiate  any  por- 
tion thereof,  and  the  same  is  valid. 

"(II.)  1.  For  answer  to  the  second  cause  of  action  set  out 
in  the  petition,  the  defendants  admit  that  the  sums  stated  in 
said  count  were  carried  out,  entered  and  charged  upon  the  tax 
lists  of  said  OsCeola  county,  by  the  auditor  thereof,  as  town- 
ship road  tax  of  the  several  townships  stated  in  said  count  for 
the  year  1873,  but  they  deny  that  the  said  tax  was  never 
levied  by  the  township  trustees  against  the  property  of  the 
plaintiff,  and  aver  that,  on  the  contrary,  the  trustees  of  each 
of  said  townships  did  levy  a  road  tax  upon  the  taxable  prop- 
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erty  within  said  townships.  They  admit  that  the  township 
clerks  omitted  to  carrry  out  the  same  against  the  property  of 
the  plaintiff  as  they  ought  to  have  done,  and  admit  that  the 
said  clerks  of  said  townships  failed  to  show  on  their  certified 
lists  of  delinquent  road  taxes  any  taxes  for  road  purposes 
upon  the  property  of  plaintiff,  as  returned  by  said  clerks;  and 
they  aver  such  omission  was  not  intended  to  injure  the  plain- 
tiff, and  did  not  in  the  least  prejudice  plaintiff's  rights. 
They  admit  the  plaintiff  was  not  notified  to  do.  the  work. 

"  2.  They  deny  said  sums  were  illegally  and  without  any 
authority  of  law  entered  against  the  said  plaintiff's  railroad, 
and  were  illegally  included  in  the  tax  lists  which  the  treas- 
nrer  was  and  is  authorized  to  collect,  but  aver  the  same  was 
done  by  the  auditor  of  said  county  legally  and  as  authorized 
by  law,  and  aver  that  the  sums  so  entered  were  not  in  excess 
of  the  sum  which  the  plaintiff  would  have  been  required  to 
pay  had  the  said  towpship  clerks  carried  out  said  taxes  against 
the  property  of  the  plaintiff's  said  railroad  and  duly  returned 
said  taxes  to  said  auditor  as  delinquent,  and  the  plaintiff  has 
not  been  injured  by  any  irregularities  arising  out  of  the  return 
or  extension  of  said  tt^xes,  and  the  whole  thereof  is  equitably 
and  justly  payable  by  the  plaintiff. 

"  3.  They  admit  the  defendant,  the  treasurer,  is  about  to 
collect  the  said  taxes,  and  to  levy  upon  and  sell  the  i)roperty 
of  the  plaintiff  to  satisfy  said  taxes,  and  aver  it  was  and  is  his 
intention  to  levy  upon  the  personal  property  of  the  plaintiff 
for  that  purpose,  unless  paid  without  such  proceedings,  and 
tliey  aver  that  the  plaintiff  has  a  full  and  adequate  remedy  at 
law  if  said  taxes  are  illegal. 

"  4.  Tliey  deny  each  and  every  allegation  of  the  petition  not 
heretofore  admitted. 

"  5.  They  pray  that  defendants  may  have  judgment  dissolv- 
ing the  injunction  issued  in  this  action,  that  said  taxes  may 
be  adjudged  to  be  legal  and' valid  and  equitably  due,  and  for 
costs." 

This  answer  was  duly  verified.  Upon  the  filing  of  this 
answer  defendants  moved  to  dissolve  the  injunction,  upon  the 
following  grounds: 
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1.  That  the  equities  of  the  petition,  if  any,  have  been  fully 
raet  by  the  allegations  in  tire  answer. 

2.  That  the  plaintiff,  by  the  petition,  fails  to  show  any 
right  or  equity  to  the  relief  prayed. 

3.  That  the  petition  shows  facts  which  negative  the  relief 
prayed. 

4.  That  the  irregularities  shown  by  the  petition  furnish  no 
relief  in  equity. 

The  motion  was  sustained  and  the  injunction  was  dissolved; 
plaintiff  appeals. 

J,  IT.  Swan,  for  appellant. 

H.  J.  Chascj  for  appellee. 

Day,  J. — I.  Appellants  admit  that  the  aflSrmative  alle- 
gation of  the  answer  that  the  bonds  have  passed  into  the 
1.  JUDGMENT  hands  of  third  parties,  who  purchased  them  in 
cent  hoMers^  good  faith  for  valuc  without  notice  of  any  claim 
paper.*  ^  that  they  are  illegal  for  any  cause,  may  be  con- 
sidered upon  the  question  presented,  except  so  far  as  the 
purchasers  may  be  charged  with  notice  by  the  records  of  the 
county  and  court. 

Section  3275  of  the  Revision,  as  amended  by  chapter  174, 
Laws  of  1872,  provides:  "In  case  no  property  of  a  municipal 
corporation,  against  which  an  execution  has  issued,  is  found 
upon  which  to  levy,  or  if  the  judgment  creditor  elect  not  to 
issue  execution  against  such  corporation,  he  is  entitled  to 
demand  and  receive  of  such  debtor  corporation  the  amount 
of  his  judgment  and  costs,  either  in  the  ordinary  evidences 
of  indebtedness  issued  by  such  corporation,  or  in  bonds  of 
such  corporation  of  such  character  as  the  parties  may  agree 
upon." 

Pursuant  to  this  provision  the  bonds  in  question  were 
issued.  The  question  now  submitted  for  our  determination 
is  the  following:  Can  the  validity  of  negotiable  bonds  of  a 
county,  issued  in  satisfaction  of  a  judgment,  in  the  hands  of 
innocent  holders  for  value,  without  notice  of  any  claim  that 
they  are  illegal  for  any  cause,  be  questioned  by  showing  that 
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the  judgments  were  rendered  npon  warrants  issued  in  ex- 
cess of  the  constitutional  limitation  of  five  per  cent,  and 
that  the  board  of  supervisors  fraudulently  omitted  to  inter- 
pose the  defense  when  the  warrants  were  sued  upon?  This 
question  diflTers  from  all  ^hose  which  have  hitherto  beea 
determined,  involving  th^  eflfect  of  section  8,  article  11,  of  the 
State  Constitution. 

Upon  mature  consideration  we  are  of  opinion  that  bonds 
BO  issued  cannot  be  assailed  in  the  hands  of  innocent  holders 
for  value.  Thore  is  a  presumption  that  those  charged  with 
public  trusts  act  hpnestly  and  in  good  faith.  The  whole 
theory  of  the  law  Vests  npon  this  assumption.  In  the  absence 
of  anything  to  put  a  party  upon  inquiry,  he  has  a  right  to 
presume  that  everything  has  been  fairly  and  honestly  done. 
It  is  not  incumbent  upon  him  to  institute  an  inquiry  for  the 
purpose  of  ascertaining  whether  some  one.  may  not  have  vio- 
lated a  trust  or  committed  a  fraud.  It  is  the  duty  of  the 
board  of  supervisors  to  appear  and  defend  all  suits  instituted 
against  their  respective  counties.  Every  principle  of  honesty 
requires,  and  every  considemtion  of  interest  stimulates  them 
to  interpose  all  proper  and  available  defenses.  When  a  bond 
issued  in  discharge  of  a  judgment  is  placed  upon  the  market, 
a  purchaser  who  has  no  intimation  of  anything  affecting  its 
validity  has  a  right  to  presume  that  the  board  of  supervisors 
have  been  mindful  of  their  interest  and  their  duty,  and  that 
all  available  defenses  have  been  presented  and  passed  upon. 
No  one  is  called  upon  to  presume  or  suspect  that  anything 
has  occurred  which  is  unusual,  unnatural,  and  not  in  har- 
mony with  man's  mental  constitution.  It  is  not  usual,  natu- 
ral, nor  in  harmony  with  the  laws  of  mind,  that  a  board  of  su- 
pervisors, charged  with  the  duty  of  protecting  tlje  interests  of 
the  county,  should  fraudulently  conspire  to  saddle  upon  the 
county  an  unjust  judgment,  to  the  payment  of  which  they 
must  themselves  contribute.  No  one,  therefore,  is  required  to 
presume  that  such  a  thing  has  occurred,  or  should  be  expected 
to  deal  upon  the  theory  that  the  board  have  so  acted.  A  vast 
majority  of  reasonably  careful  and  prudent  business  men, 
when  offered  a  negotiable  bond  issued  in  discharge  of  a  judg- 


Digitized  by 


Google 


176  SUPREME  COURT  OF  IOWA,      ' 

The  8.  C.  &  St.  P.^.  Co.  v.  The  County  of  Osceola. 

ment,  would  never  think  of  inquiring  whether  the  board  of 
supervisors  had  not  fraudulently  neglected  to  set  up  a  defense 
which  should  have  been  interposed.  The  law,  to  command 
respect  and  secure  public  confidence,  must  be  just  and  reason- 
able. And  to  be  just  and  reasonable  it  must  be  adapted  to 
man's  nature.  A  law  is  not  so  adapted  which  demands  that  a 
man  for  the  protection  of  his  interests  shall  do  what  a  large 
majority  of  reasonably  careful  and  prudent  business  men  habit- 
ually omit  to  do. 

If  it  be  said  that  this  construction  nullifies  the  constitution 
and  places  it  in  the  power  of  a  dishonest  and  corrupt  board 
of  supervisors  to  burden  the  county  with  a  debt  in  excess  of 
the  constitutional  limitation,  the  answer  is,  that  in  the  nature 
of  things  the  instances  in  which  a  board  of  supervisors  will 
undertake  to  do  such  a  thing  must  be  exceedingly  rare.  When 
such  an  instance  occurs,  and  bonds  issued  upon  a  judgment 
so  recovered  have  passed  into  the  hands  of  innocent  holders, 
loss  must  fall  either  upon  such  innocent  holders  or  upon  the 
county.  It  is  more  consonant  with  notions  of  right  that  the 
loss  should  be  borne  by  the  county,  whose  ofiicials  have  acted 
corruptly  and  dishonestly,  than  upon  the  third  party  who  lias 
been  innocent  of  all  wrong. 

Besides,  it  can  rarely  occur  that  a  suit  against  a  county  can 
be  instituted  and  prosecuted  without  coming  to  the  knowledge 
of  at  least  a  considerable  number  of  the  citizens  of  the  county. 
If  the  board  of  supervisors  corruptly  neglect  or  refuse  to  de- 
fend, a  citizen  taxpayer  of  the  county  may  intervene  and  do 
.60.  Crreeley  v.  The  County  of  Lyon^  40  Iowa,  72.  When 
no  defense  has  been  made,  either  by  the  board  of  supervisors, 
or  a  taxpayer,  a  third  party,  acting  in  good  faith  in  the  pur- 
chase of  negotiable  bonds  issued  to  discharge  the  judgment, 
may  presume  that  there  was  no  valid  defense  to  be  interposed. 

II.  As  to  the  road  taxes  it  is  claimed  by  appellant  that  no 
means  are  provided  by  which  the  assessment  of  railroad  pr©p- 
2.  taxation:  erty  is  placed  upon  the  assessment  book  of  the 
railroads.  *  township;  that  the  assessment  book  of  the  town- 
ship as  returned  by  the  township  assessor  is  made  the  basis 
of  the  levy  of  the  road  tax,  that  the  levy  is  made  upon  the 
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roll  as  the  assessor  returns  it,  and  not  upon  any  other  prop- 
erty or  other  amount,  and  hence  cannot  be  made  upon  rail- 
road property  which  never  appears  npon  the  assessor's  book. 
If  these  positions  be  correct,  the  results  will  be  startling  in 
the  extreme.  They  will  operate  to  defeat  not  only  road  taxes, 
but  all  other  taxes  as  well  npon  railroad  property,  for  there  is 
no  provision  in  chapter  26,  laws  of  1872,  under  which  this 
tax  was  levied,  for  placing  the  assessment  of  railroad  property 
upon  the  assessor's  books.  This  chapter  provides  that  the 
census  board  shall  assess  railroad  property,  and  transmit  to 
the  board  of  supervisors  of  each  county  through  which  the 
road  runs  a  statement  showing  the  assessed  value  per  mile, 
and  the  length  of  main  track  of  road  in  the  county.  It  is  the 
duty  of  the  board  of  supervisors  to  make  and  enter  in  the 
proper  record  an  order,  declaring  the  length  of  the  main  track 
and  assessed  value  of  the  road  lying  within  each  city,  town, 
tovrnship  and  lesser  taxing  district  in  the  county,  and  to  trans- 
mit a  copy  of  the  order  to  the  city  council  or  trustees  of  each 
city  or  incorporated  town  or  township.  This  order,  so  trans- 
mitted, becomes  the  basis  for  the  levy  of  taxes  upon  railroad 
property. 

III.  The  allegation  of  the  petition  that  no  tax  was  ever 
^ .,      _  levied  by  the  township  trustees  of  the  respective 

uiarities.  townships  named  is  expressly  denied  in  the  answer. 
Tlie  other  allegations  of  the  petition  which  are  admitted 
constitute  mere  irregularities,  and  do  not  affect  the  validity 
of  the  tax.  The  Iowa  Railroad  Land  Company  v.  The 
County  of  SaOy  39  Iowa,  124;  Same  v.  Carroll  County^  Id., 
151;  Cedar  Rapids  <&  Missouri  R.  R.  Company ^  v.  Carroll 
County,  41  Iowa,  1.53. 

The  fact  that  plaintiff  has  not  been  notified  to  work  out 
the  part  of  the  road  tax  which  might  be  paid  in  work  will 
^ . .  not  authorize  the  restraining  of  the  collection  of 

road  tax.  f^Q  entire  tax.  Perhaps  upon  a  proper  offer  to 
work  out  the  proportion  of  tax  which  may  be  paid  in  work, 
the  collection  of  that  part  of  it  might  be  enjoined,  and  an 
opportunity  to  pay  in  work  afforded.  But  this  we  need  not 
determine,  for  no  such  offer  has  been  made. 
Vol.  xlv— 12 
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Upon  a  careful  examination  of  the  pleadings  in  this  case, 
we  are  of  opinion  that  the  court  did  not  err  in  dissolving  the 
injunction. 

Affirmed. 

Beck,  J.,  dissenting. — I.  Upon  the  point  involving  the 
validity  of  the  taxes  levied  to  pay  the  bonds,  I  am  unable  to 
concur  in  the  conclusions  of  the  foregoing  opinion.  In  ray 
judgment  the  constitutional  prohibition  against  county  indebt- 
ness  operates  upon  the  debt  attempted  to  be  contracted  what- 
ever shape  it  may  assume,  or  whatever  evidence  of  its  existence 
is  created.  It  matters  not  whether  the  prohibited  debt  is 
evidenced  by  bond  or  judgment,  it  is  utterly  void — a  nullity 
wherever,  whenever,  however  it  makes  its  appearance  as  a 
claim  upon  the  county.  The  prohibition  operates  upon  the 
creditor,  the  people  of  the  county,  the  oflScers  of  the  county, 
the  county  as  a  corporation,  and  upon  all  who  become  in  any 
way  interested  in  the  matter;  it  operates,  too,  upon  the  courts 
and  judgments  rendered  by  the  courts  attempting  to  enforce 
the  unconstitutional  debts.  These  are  all  subordinate  to  the 
constitution. 

*When  the  supreme  law  of  the  State  declares  that  the  debt 
cannot  be  contracted,  it  means  that  it  cannot  exist.  This  law 
cannot  be  defeated  by  the  people  of  the  county,  willing  to 
contract  the  debt,  by  county  officers  consenting  to  a  judg- 
ment, by  judgment  of  a  court,  nor  by  any  means  to  which 
violators  of  the  constitution  and  law  may  resort. 

It  surely  is  inconsistent  with  the  dignity  and  power  of  the 
State  to  hold  that  the  people,  county  officers  and  courts  of  the 
State,  may  defeat  the  express  provision  of  the  supreme  law — 
may  render  valid  and  enforce  a  debt  which  the  constitution 
declares  cannot  be  contracted  and  shall  not  exist. 

The  whole  world  must  take  notice  of  the  provisions  of  the 
constitution.  No  one  can  claim  to  be  a  lona  fide  holder 
without  notice  of  a  bond  issued  for  a  debt  forbidden  by  that 
instrument.  No  holder  of  such  a  J)ond  can  have  any  equity 
that  will  defeat  the  constitution. 

These  views  and  the  conclusion  I  reach,  in  my  opinion,  are 
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supported  by  our  decisions  in  McPherson  et  al.  v.  Foster 
Bros,  et  al.^  43  Iowa,  48 ;  and  Masher,  v,  Ind.  School  Dist. 
of  Ackley,  44  Iowa,  122. 

II.  I  assent  to  tlie  conclusions  of  the  opinion  of  tlie  major- 
ity of  the  court  upon  the  questions  involving  the  validity  of 
the  road  taxes,  and  concur  in  the  opinion  to  that  extent,  but 
no  farther. 


Murphy,  Neal  «&  Co.  et  al.  v.  Creighton. 

1.  Jurisdiction:  administrator:  judgment.     The  probate  court  has 

jurisdiction  to  appoint  an  administrator,  even  in  a  county  where  there  is 
no  proi)erty  of  deceased  beyond  an  interest  in  an  action  at  law,  and  its 
a4Judication  is  not  open  to  collateral  attack. 

2.  Practice:  pleading.     Where  a  i>etition  is  not  assailed  by  motion, 

demurrer,  or  in  arrest,  an  objection  which  might  have  been  made  in 
either  of  those  methods,  but  was  not,  will  be  deemed  to  have  been  waived. 

3.  Payment:  when  made  voluntarily:  recovery.    If  a  party  with 

full  knowledge  of  all  the  facts  in  the  case  voluntarily  pays  money  in  sat- 
isfioction  or  discharge  of  a  demand  unjustly  made  upon  him,  he  cannot 
afterward  allege  such  payment  to  have  been  made  by  compulsion  and 
recover  back  the  money. 

4.  Contract:  affreightment.     A  contract  between  a  shipper  and  a 

transportation  company  stipulated  that  the  latter  would  ship  the  goods 
of  the  former  to  two  points*  named  at  the  lowest  rates;  it  appeared  that 
to  one  of  the  i)oint8  specified  the  company  had  carried  the  goods  of 
another  party  at  lower  rates  than  those  of  the  party  to  the  contract: 
Htid^  that  this  entitled  him  to  recover  back  from  the  company  the  diflfer- 
ence  only  upon  the  goods  shipped  to  that  particular  point,  and  not  upon 
those  carried  to  both  the  destinations  mentioned  in  the  contract. 

Appeal  from  Pottawattamie  District  Court. 

Tuesday,  December  12. 

A  written  contract  is  attached  to  the  petition  as  an  exhibit. 
It  is  in  these  words: 

"  Messrs.  Mubphy,  W^eal  &  Co.,  Helena.  ) 
MuBPHY,  HiGGiNs  &  Co.,  Deer  Lodge.       ) 

"  Gents:    We  will  transport  and  deliver  all  merchandise 
shipped  by  you  to  Montana,  at  the  following  rates  from  St. 
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Louis:  (6)  six  cents  per  pound  to  Helena  and  Deer  Lodge. 
You  hereby  agree  to  ship  all  freight  controlled  by  you  during 
the  season  by  railroad.  Foj:  all  shipments  from  other  points, 
deduct  45c.  per  100  pounds  from  tlirough  rate  and  add  amounts 
paid  by  us  to  the  various  roads  from  shipping  point  to  Omaha, 
thus  making  through  rate.  All  goods  to  be  shipped  on  or 
l)efore  Sept.  15, 1871.  It  is  further  agreed,  if  we  carry  any 
freight  at  lower  figures  than  six  cents,  your  rates  will  be  same 
as  the  lowest  to  points  named.     Yours  truly, 

J  AS.  F.  Aqler,  Gen^l  Maiiager. 
"  Accepted: 

Murphy,  Nkal  &  Co. 
Murphy,  Higgins  &  Co." 

It  is  alleged  in  the  petition  that  the  contract  was  made  with 
plaintiflTs  by  the  Far  West  Freight  Company,  a  partnership 
of  which  Edward  Creighton  was  a  member,  and  that  said 
company,  under  said  contract,  transported  and  delivered  to 
plaintiffs,  at  Helena  and  Deer  Lodge,  921,979  pounds  of  mer- 
chandise, for  which  plaintiffs  paid  said  company  at  the  rate 
of  six  cents  per  pound,  as  they  supposed  they  were  liable  to 
do  under  the  terms  of  said  contract;  that  about  April  14, 
1871,  said  Far  "West  Freight  Company  entered  into  an  agree- 
ment with  one  A.  G.  Lowry  to  transport  to  him  at  Helena, 
Montana  territory,  one  hundred  and  fifty  tons  of  merchandise 
at  five  dollars  and  seventy-five  cents  per  hundred  pounds,  and 
that  said  company  did  so  transport  said  merchandise,  which 
was  a  lower  rate  than  said  company  had  given  plaintiffs.  It 
is  claimed  that  plaintiffs,  by  the  terms  of  the  last  clause  of 
their  contract,  are  entitled  to  recover  the  difference  between 
six  cents  per  pound,  the  rate  paid  said  company,  and  five  and 
three-fourths  cents  per  pound. 

There  was  personal  service  upon  Edward  Creighton  and  he 
appeared,  and  on  the  22d  day  of  August,  1874,  filed  his  answer 
denying  each  and  every  allegation  of  the  petition.  On  the  8th 
day  of  November,  1874,  Edward  Creighton  died,  and  on  the 
10th  day  of  the  same  month  John  A.  Creighton,  appellant, 
was  appointed  special  or  temporary  administrator  of  his  estate 
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by  the  probate  court  of  Douglas  county,  Nebraska.  On  the 
16th  day  of  December,  1874,  John  A.  Oreighton  applied  to 
the  Circuit  Court  of  Pottawattamie  county,  Iowa,  for  letters  of 
administration,  settiug  forth  in  his  petition  that  said  deceased 
in  his  lifetime  was  defendant  in  a  suit  pending  in  said  county, 
wherein  Murphy,  Neal  &  Co.  et  al.j  were  plaintiffs,  and  asking 
that  letters  of  administration  be  granted  to  him,  to  the  end  that 
Baid  suit  might  be  brought  to  a  speedy  trial  and  final  settle- 
ment. This  petition  also  set  forth  the  appointment  of  peti- 
tioner as  administrator  in  the  State  of  Nebraska.  On  the  same 
day  the  said  Circuit  Court  appointed  said  John  A.  Creighton 
administrator,  in  accordance  with  the  prayer  of  the  petition. 

On  the  20th  day  of  March,  1875,  letters  of  full  administra- 
tion were  issued  to  him  by  the  probate  court  of  Douglas 
county,  Nebraska.  On  the  26th  day  of  April,  1875,  he  was 
substituted  as  defendant  in  this  cause,  and  appeared,  and  the 
cause  was  continued  by  consent. 

In  November,  1875,  appellant  filed  an  amendment  to  the 
answer,  alleging  that  at  and  before  the  date  of  his  death 
Edward  Creighton  was  a  resident  of  Nebraska,  and  that  at 
the  date  of  his  death,  which  occurred  in  Nebraska,  he  was  not 
the  owner  of  any  property,  real  or  personal,  of  any  kind  or 
description,  within  the  State  of  Iowa,  nor  had  he  any  estate 
of  any  kind  within  this  State  to  be  administered,  and  that 
because  of  these  facts  the  letters  of  administration  issued  by 
the  Circuit  Court  oT  Pottawattamie  county  were  void  for  want 
of  power  and  jurisdiction  in  said  court  to  issue  the  same.  The 
petition  and  record  of  the  Circuit  Court,  in  the  matter  of  the 
appointment  of  the  administrator,,  are  exhibited  with  the 
answer  as  part  thereof. 

To  this  amendment  to  the  answer  there  was  a  demurrer, 
which  was  sustained.  A  jury  was  waived  and  there  was  trial 
by  the  court,  judgment  for  plaintiff,  and  defendant  appeals. 

Clinton,  Hart  dk  Brewer,  for  appellant. 

Sapp  (b  Lyman,  M.  Key  and  Doniphan  &  Reed,  for 
appellees. 
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RoTHROCK,  J. — I.  There  are  a  number  of  causes  set  out  in 
,  TTTr,TflT.Tn '    the  demurrer  to  the  amended  answer,  but  we  think 

1.  JUBI8DIC-  ' 

Stratorf"*^*  ^^  ^^^Hst  be  determined  on  the  question  of  jurisdic- 
judgment.  ^j^^^^  ^nd  to  that  clause  alone  we  will  direct  our 
attention. 

The  Code,  section  2312,  provides  that:  "  The  Circuit  Court 
of  each  county  shall  have  original  and  exclusive  jurisdiction 
of  the  probate  of  wills,  and  the  appointment  of  such  exccutore, 
administratoi^s,  or  trustees,  as  may  be  required  to  carry  the 
same  into  effect,  of  the  settlement  of  the  estates  of  deceased 
persons^  and  of  the  persons  and  estates  of  minors  ^'  *  *  . 
It  is  argued  that  in  order  to  confer  jurisdiction  upon  the  court 
there  must  be  property,  or  an  estate,  in  the  county  where 
administration  is  granted.  This  may  be  conceded,  and  still 
we  think  there  was  jurisdiction  to  grant  the  letters  in  question. 
The  Code  nowhere  provides  the  steps  to  be  pursued  to  obtain 
letters  of  administration,  as  by  petition  or  otherwise;  neither 
is  there  any  provision  as  to  what  evidence  shall  be  adduced  to 
prove  that  there  is  property  or  an  estate  within  the  county. 
What  evidence  there  was  before  the  court  in  this  case  on  that 
question  we  are  left  to  conjecture.  Property  does  not  neces- 
sarily consist  of  things  tangible.  It  may  have  been  shown 
to  the  court  that  the  interests  of  this  estate  demanded  that 
aflSrmative  relief  be  asked  in  the  action.  There  was  an  affirm- 
ative claim  at  least  for  costs.  It  \&  not  sufficient  that  it  be 
shown  that  the  evidence  of  the  existence  of  an  estate  in  the 
county  did  not  justify  the  court  in  finding  that  there  was  aa 
estate.  The  court  had  jurisdiction  of  the  subject  matter  and 
its  adjudication  cannot  be  collaterally  attacked. 

II.  The  cause  of  action,  set  out  in  the  petition,  is  to  recover 
back  money  paid  through  mistake.  The  allegation  of  the 
2.  practice:  petition  setting  forth  the  mistake  is  in  these  words: 
pleading.  "Plaintiffs  paid  said  company  at  the  rate  of  six 
cents  per  pound,  as  they  supposed  they  were  liable  to  do  under 
the  terms  of  their  said  contract." 

It  is  insisted  that  no  recovery  can  be  had  upon  the  allega- 
tions of  this  petition.  It  is  proper  to  observe  that  the  peti- 
tion does  not  charge  a  fraudulent  concealment  of  the  contract 
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with  Lowry.  If,  then,  the  plaintiffs  can  recover  at  all,  it 
must  be  by  reason  of  paying  the  excess  under  a  mistake. 

Xo  objection  was  taken  to  the  petition  by  motion,  demur- 
rer, or  in  arrest  of  judgment,  and  we  must  hold  that  such 
objection  was  waived.     Code,  Sees.  2648,  2650. 

III.  It  is  claimed  that  the  evidence  does  not  show  that 
the  money  claimed  was  paid  in  mistake  of  fact.  The  defect 
3.  payment:  ^°  ^^  petition  in  not  setting  out  when  the  pay- 
voifintaiiS*  ment  was  made,  and  that  at  the  time  of  payment 
recovery,  plaintiffs  did  not  know  of  the  contract  with  Lowry, 
although  waived,  does  not  dispense  with  proof  sufficient  to 
sustain  the  cause  of  action  founded  upon  mistake.  Counsel 
for  appellee  concede  the  rule  to  be  correct  as  stated  in  Patter- 
son et  (d  V,  Cox^  25  Ind.,  261,  in  a  quotation  from  the  opinion 
in  B,  <&  S.  Glass  Co,  v.  City  of  Boston^  4  Metcalf,  181,  as 
follows: 

"  If  a  party,  with  full  knowledge  of  all  the  facts  in  the  case, 
voluntarily  pays  money  in  satisfaction  or  discharge  of  a 
demand  unjustly  made  upon  him,  he  cannot  afterward  allege 
such  payment  to  have  been  made  by  compulsion  and  recover 
back  the  money  *  *  .  In  such  case,  if  the  party  would 
resist  the  unjust  demand,  he  must  do  so  upon  the  threshold. 
The  parties  treat  with  each  other  on  equal  terms,  and  if  liti- 
gation is  intended  by  the  party  of  whom  the  money  is 
demanded,  it  should  precede  payment." 

A  careful  examination  of  the  evidence  in  this  case  dis- 
closes an  utter  failure  on  the  plaintiffs'  part  to  show  that  the 
payment  in  question  was  made  under  any  mistake  whatever. 
The  allegations  of  the  petition  are  denied,  and  the  burden  was 
on  the  plaintiffs  to  prove  not  only  the  contract  with  Lowry, 
but  that  when  they  paid  for  their  shipments  they  did  so  with- 
out any  knowledge  of  the  Lowry  contract 

It  is  claimed  that  the  circumstances  attending  the  shipment 
of  Lowry's  goods  and  other  circumstances  in  the  case  show 
that  plaintiffs  were  ignorant  of  the  terms  of  Lowry's  con- 
tract. We  cannot  so  regard  them.  The  alleged  mistake  was 
a  fact  to  be  proved.  All  these  circumstances  might  well  be 
true,  and  still  the  plaintiffs  may  have  known  of  the  Lowry 
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contract  before  they  paid  the  money  which  they  now  claim  to 
recover. 

IV.  It  was  established  on  the  trial,  beyond  question,  that 
the  Far  West.  Freight  Company  did  sliip  to  Helena,  for  A.  G. 
4.  contract:  Low*'y>  ft  large  quantity  of  merchandise  for  $5.75 
affreightment,  p^^  hundred.  By  the  contract  with  plaintiffs  their 
rates  to  Helena  and  Deer  Lodge  were  to  be  six  dollars  per 
hundred,  and  the  contract  contains  this  provision: 

"  It  is  further  agreed  that,  if  we  carry  any  freight  at  lower 
figures  than  six  cents,  your  rates  will  be  the  same  as  the  low- 
est to  the  points  named." 

Plaintiffs  had  merchandise  shipped  to  both  Helena  and 
Deer  Lodge,  and  there  is  no  evidence  that  any  shipments 
were  made  by  the  Far  West  Company  to  Deer  Lodge  at  any 
rate  less  than  six  cents  per  pound.  Under  these  circumstances 
we  think  that  no  recovery  can  be  had  for  over-payment  on 
the  shipments  to  Deer  Lodge.  The  fair  construction  of  the 
contract  is  that  plaintiffs'  rates  to  Helena  were  to  be  as  low 
as  the  lowest  to  that  point,  and  that  their  rates  to  Deer  Lodge 
were  to  be  as  low  as  the  lowest  to  that  point.  The  language 
is,  "your  rates  will  be  the  same  as  the  lowest  to  points 
named."  But  Lowry  did  not  ship  to  "points  named,"  that  is 
to  Helena  and  Deer  Lodge;  he  only  shipped  to  one  of  the 
"  points  named."  The  meaning  is  that  plaintiffs'  rates  should 
be  the  same  as  the  lowest  to  Deer  Lodge,  and  the  same  as  the 
lowest  to  Helena.  As  it  does  not  appear  that  any  shipment 
was  made  to  Deer  Lodge  for  less  than  six  cents  per  pound, 
plaintiffs  cannot  claim  that  their  shipments  to  that  point 
should  be  less  than  the  contract  price. 

We  see  no  other  eiTor  in  the  record  before  us.  The  causo 
will  be  reversed  and  remanded  for  a  new  trial. 

Bevebsed. 
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have  paid  wharfage  fees  under  protest,  which  were  demanded  and  col- 
lected in  the  absence  of  authority  to  make  the  demand,  they  cannot 
recover  them  back  in  an  action  against  the  city. 

4. :  : .    The  mere  danger  that  an  action  at  law  will  be 

commenced  to  enforce  imyment,  does  not  make  the  payment  of  a  demand 
myustly  and  illegally  made  a  compulsory  payment. 

Appeal  from  Muscatine  Circuit  Court. 

Wednesday,  December  13. 

These  two  canses  are  submitted  on  the  same  abstract  and 
argument. 

In  the  second  action  the  plaintiff  seeks  to  recover  of  the 
defendant  certain  wharfage  dues  paid  under  protest,  and  thq 
issues  in  this  action  are  like  those  presented  in  the  other, 
except  such  as  grow  out  of  the  right  to  recover  back  the 
money  so  paid. 

The  petition  in  the  first  action  contains  two  counts — the  first 
stating  that  the  City  of  Muscatine  was  incorporated  by  an  act 
of  the  legislature  of  Iowa,  which,  among  other  things,  declared 
that  the  City  of  Muscatine  "  should  have  control  of  the  land- 
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The  Cnr  of  Muscatine  v.  The  Keokuk  Nokthebn  Line     JL. 

Packet  Company.  m  jSt 

|iae  m 

The  Nobthwesteen   Union  Packet  Company  v.  The  Cnr    |i26  684' 
OF  Muscatine. 

1.  Municipal  Corporations:  wharfage:  reasonable  compensa- 

tion. Under  the  charter  of  a  city  providing  that  the  city  "  shall  have 
control  of  the  landings  of  the  Mississippi  river,  and  the  right  to  build 
wharves  and  regulate  the  landing,  wharfage  and  dockage  of  boats,  ^*  it 
may  establish  and  construct  wharves  and  collect  a  reasonable  compensa- 
tion for  their  use. 

2.  : :  MUST  be  fixed  by  ordinance.     The  erection  of  a 

wharf  by  a  city  must  be  presumed  to  be  for  the  use  and  benefit  of  the 
public,  and  in  the  absence  of  any  ordinance  fixing  the  whaifioge  dues  or 
providing  for  the  payment  of  a  compensation  for  the  use  of  its  wharves, 
such  compensation  cannot  be  collected  by  the  city. 

3.  : :  VOLUNTARY  payment.    Where  the  owners  of  boats 
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ing  of  the  Mississippi  river,  to  build  wharves,  and  regulate 
the  landing,  wharfage  and  dockage  of  boats.'' 

That  the  city  council  passed  ordinances,  which  are  now  in 
force,  as  follows:  "That  the  landing  on  the  shore  of  the  Mis- 
sissippi river  from  the  foot  of  Iowa  avenue  to  the  foot  of  Pine 
street,  including  the  width  of  those  streets,  is  declared  to  be 
a  steamboat  wharf,  and  shall  be  kept  clear  of  all  obstructions 
except  articles  unloaded  from  or  to  be  shipped  upon  steam- 
boats, barges,  keel  boats,  and  lighters.        *        *        *        * 

"  Sec.  4.  A  wharfage  of  five  dollars  shall  be  charged  for 
and  be  paid  by  each  steamboat  landing  at  the  levee,  or  at  any 
other  point  in  the  city  limits,  on  its  upward  trip,  and  any  boat 
not  having  landed  on  its  upward  trip,  shall  pay  the  same  sum 
if  they  land  on  the  downward  trip. 

"  Sec.  5.    The  wharfage  to  be  paid  to  the  wharfmaster.'' 

That  the  city  graded,  built,  and  now  maintains,  a  wharf  or 
levee  on  the  shore  of  the  river  between  the  streets  designated 
in  the  ordinance.  That  defendant  was  the  owner  of  certain 
steamboats — naming  them — which  defendant  used  in  the  busi- 
ness of  commerce  on  said  river;  that  defendant,  on  the  days 
named  in  the  petition,  commencing  July  1,  1875,  landed  said 
boats  at  the  wharf  of  the  city  on  the  upward  trip  of  said 
boats;  at  which  times  the  wharfraaster  of  said  city  demanded 
the  sum  of  five  dollars  each  for  the  use  of  said  wharf  by  said 
boats,  which  was  a  reasonable  compensation,  which  defendant 
refused  to  pay. 

The  second  count  avers  that  in  1858  the  city  built  and 
erected  a  wharf,  as  designated  in  said  ordinance,  at  an  expense 
of  more  than  ten  thousand  dollars;  that  the  city  is  the  owner 
of  said  wharf;  has  expended  thereon  more  than  one  hundred 
dollars  each  year  for  repairs;  that  said  wharf  was  built  by  the 
city  for  the  use  and  benefit  of  steamboats  landing  at  said  city; 
that  defendant,  knowing  the  city  had  erected  and  maintained 
said  wharf  for  said  purpose,  and  knowing  that  said  city  made 
a  charge  of  five  dollars  for  every  steamboat  landing  at  and 
using  said  wharf,  on  the  upward  trip,  on  the  days  named, 
commencing  July  1,  1875,  landed  the  boats  designated,  on 
their  upward  trip,  and  at  such  times  used  said  wharf  for  said 
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boats  to  receive  and  discharge  freight  and  passengers,  and 
then  and  there  promised  to  pay  said  sums,  which  were  a 
reasonable  compensation  for  the  use  of  said  wharf  by  said 
boats,  and  which  said  several  sums  defendant  has  refused  and 
Btill  refuses  to  pay,  etc. 

To  said  petition  the  defendant  tiled  a  demurrer  to  so  much 
of  the  petition  as  sets  out  section  4  of  the  ordinance,  on  the 
following  grounds:  "That  the  facts  stated  in  the  petition,  so 
Car  as  relates  to  said  section,  do  not  entitle  the  plaintiff  to  the 
relief  demanded  in  this: 

"  1.  Because  section  4  of  the  ordinance  set  forth  in  plain- 
tiff's petition  is  in  conflict  with  article  1,  section  8,  paragraph 
S,  of  the  Constitution  of  the  United  States,  which  reads  as 
follows: 

"*  *  *  *  ^  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes.' 

"2.  Because  section  4  of  the  ordinance  set  forth  in  plain- 
tiff's  petition  is  in  conflict  with  article  1,  section  9,  paragraph 
5  of  the  Constitution  of  the  United  States,  which  reads  as 
follows: 

"'No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state;  no  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  another; 
nor  shall  vessels  bound  to  or  from  one  state  be  obliged  to 
enter,  clear  or  pay  duties  in  another.' 

"  3.  Because  section  4  of  the  ordinance  set  forth  in  plain- 
tiff's petition  is  in  conflict  with  article  1,  section  10,  para- 
graphs 1  and  2  of  the  Constitution  of  the  United  States, 
which  read  as  follows: 

"'No  state  shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws.  *  * 
*  No  state  shall,  without  the  consent  of  Congress,  lay  any 
duty  of  tonnage        *        *        *.^" 

There  were  other  grounds  of  demurrer  which  it  is  deemed 
unnecessary  to  notice.    The  demurrer  was  sustained  because 
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the  fourth  Bection  of  the  ordinance  was  in  '*  conflict  with  the 
Constitution,  laws  and  ordinances  of  the  United  States." 

The  answer  denied  that  the  city  had  erected  or  maintained 
any  wharf,  and  averred  that  the  portion  set  apart  for  a  steam- 
boat landing  was  not  kept  clear  of  obstructions.  That  the 
city  had  leased  the  same  to  private  parties,  who  had  assigned 
the  leases  to  the  defendant,  who  had  at  its  own  expense  con- 
structed the  wharf  at  which  defendant's  boats  had  landed; 
that  the  plaintiff  provided  no  snubbing  posts,  bolts,  rings  or 
other  conveniences  for  the  landing  of  boats,  and  that  plaintiflT 
was  at  no  expense  in  repairing  said  wharf. 

There  was  a  trial  to  the  court,  a  finding  for  the  city  in  both 
actions,  and  judgment,  from  which  the  defendant  appeals. 

James  H.  Davidson  and  D.  C.  Cloudy  for  appellant. 

Hanna^  Fitzgerald  c&  Hughes^  for  appellee. 

Seevers,  Ch.  J. — I.  As  the  city  has  not  appealed  from  the 
ruling  of  the  court  sustaining  the  demurrer,  the  question 
thereby  presented  is  not  before  us.  For  the  purposes  of  this 
case,  the  decision  of  the  Circuit  Court  in  that  respect  must  be 
deemed  correct. 

The  Circuit  Court  must  havfe  found  that  the  city  had  estab- 
lished and  constructed  a  wharf,  at  which  defendant's  boats 
landed,  and  therefrom,  as  a  conclusion  of  law,  found  there  was 
an  implied  promise  to  pay  a  reasonable  compensation  for  the 
use  of  the  wharf. 

There  was  evidence  to  justify  such  finding,  and  we  cannot, 
under  the  well  established  practice  of  this  court,  set  aside  the 
finding  of  facts  as  being  against  the  weight  of  evidence.  But 
there  was  no  evidence  tending  to  show  that  defendant  prom- 
ised or  agreed  to  pay  any  wharfege  dues^  and  the  finding  of  the 
court  must  have  been  based  solely  on  an  implied  promise 
resulting  from  the  use  of  the  wharf. 

Previous  to  incurring  the  liability  as  claimed  by  the  city, 
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for  which  this  snit  is  brought,  the  defendant  paid  certain 
1.  luwiciPAL  wliarfage  dues,  under  protest.  Such  payments, 
vrtuirfage*:"^  *  l^o^^ever,  were  made  under  section  four  of  the 
SmpcMa^  ordinance.  At  no  time  can  it  be  said  the  defend- 
^^^^'  ant  recognized  the  right  of  the  city  to  collect  a 

reasonable  compensation  for  the  use  of  the  wharf. 

The  question  for  determination  is,  whether,  under  the  char- 
ter, ordinance,  and  facts  above  stated,  the  city  can  recover  such 
compensation. 

The  charter  provides  that  the  city  "  shall  have  control  of  the 
landing  of  the  Mississippi  river,  to  build  wharves  and  regulate 
the  landing,  wharfage  and  dockage  of  boats  and  water  crafts, 
*  *  *  to  establish  the  grade  of  streets,  alleys  and  wharves, 
and  to  change  that  of  wharves  at  pleasure." 

There  can  be  no  doubt  the  city  possessed  the  power  to 
establish  and  construct  a  wharf  and  regulate  the  landing  and 
wharfage  of  boats  thereat. 

II.  The  next  question  is,  what  has  the  city  done  under  the 
granted  power?  The  abstract  states  that  the  city  introduced 
in  evidence  the  charter  and  ordinance  copied  in  the  petition. 
Turning  thereto,  we  find  the  ordinance  provides  that  a  certain 
portion  of  the  landing  on  the  shore  of  the  Mississippi  river 
should  be  a  steamboat  wharf,  and  kept  clear  of  obstruction, 
except  articles  unloaded  from  or  to  be  shipped  upon  steam- 
boats and  barges,  keel-boats  and  lighters.  Then  follows  section 
four,  which  has  been  declared  void;  and  section  five  provides, 
"  such  wharfage  is  to  be  paid  to  the  wharf-master  of  said  city," 
that  is  to  say,  the  wharfage  dues,  established  by  section  four 
of  the  ordinance,  are  to  be  paid  to  the  wharf-master. 

Inasmuch  as  section  four  of  the  ordinance  is  void,  the  citv 
has  not  in  any  manner  or  form  exercised  the  power  given  by 
the  charter  to  "regulate  the  landing,  wharfage  and  dockage 
of  boats,"  except  to  declare  a  certain  portion  of  its  frontage 
to  be  a  steamboat  wharf. 

In  the  absence  of  any  ordinance  fixing  the  wharfage  dues, 

or  providing  for  the  payment  of  a  compensation  for  the  use 

2  — : :  of  the  wharf,  under  the  power  given  in  the  char- 
must  be  flxed  ,  j»   xi  •    •  ^  j  i.  v 

by  ordinance,  ter,  we  are  of  the  opmion  such  dues  cannot  be 
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claimed  or  collected  by  the  city.  Until  the  city  claims  the 
right  and  assumes  the  responsibilities  under  the  power  given 
in  the  charter  to  regulate,  not  only  the  landing,  but  the  wharf- 
age and  dockage  of  boats,  no  rights  can  be  acquired  there- 
under. 

These  public  municipal  corporations  have  the  power  to 
construct  wharves  on  the  Mississippi  river,  and  it  may  be 
conceded,  when  they  have  done  so,  they  may  charge  and  col- 
lect a  reasonable  compensation  for  the  use  of  such  wharves; 
but,  if  such  is  their  design  and  intent,  they  must  in  some 
manner  indicate  it,  so  that  the  owners  of  vessels  landing  there 
may  so  know  and  act  accordingly. 

The  erection  of  a  wharf  by  a  city  is  and  must  be  presumed  to 
have  been  made  for  the  use  and  benefit  of  the  public,  like  the 
paving  of  a  street  or  other  improvement,  unless  the  contrary  is 
shown.  Such  use  to  be  freey  unless  an  intent  to  charge  there- 
for is  provided  by  ordinance,  or  possibly  in  some  other  man- 
ner, so  as  to  clearly  indicate  such  intent. 

These  municipalities  have  different  relations  from  those 
of  individual  riparian  proprietors.  In  case  the  latter  should 
erect  a  wharf,  the  presumption  might  be  that  he  intended  to 
charge  for  its  use.  He  has  no  public  duties  to  perform,  and 
acts  solely  in  an  individual  capacity.  Not  so  as  to  these  public 
corporations.  As  to  them,  the  general  rule  is,  they  act  in  a 
public  capacity  and  for  a  public  purpose. 

It  is  not  shown  that  the  city  ever  demanded  any  compensa- 
tion /or  the  use  of  the  wharfs  either  by  the  wharf-master  or 
other  person,  or  that  the  defendant  ever  paid  anything  for  such 
use.  Whatever  was  demanded  on  one  side  and  conceded  by 
the  other  was  done  under  section  four  of  the  ordinance,  and 
because  it  provided  for  the  payment  of  wharfage,  and  the  most 
the  city  can  claim  is  that  the  ordinance  was  regarded  as  legal 
and  valid  as  a  law.  Such  section  of  the  ordinance  having  been 
declared  void  from  the  beginning,  whatever  was  done  there- 
under amounts  to  nothing  and  in  no  way  affects  the  rights  of 
the  parties  in  this  action. 

III.     In  the  second  action  the  defendant  seeks  to  recover 
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of  the  city  wharfage  dues  paid  the  city,  and  which  we  have 
3. — : :  just  determined  to  be  illeeal.     Whether  such  a 

Tolunt4iry  "  i        i      i     j  i  ,i 

payment.  recoveiy  can  be  baa  depends  on  the  question 
whether  the  payments  are  to  be  regarded  as  voluntary  or 
compulsory  in  a  legal  sense. 

It  is  stated  in  the  abstract  that  the  city  concedes  the  said 
payments  were  made  under  protest.  The  fair  construction  of 
this  concession  is,  that  the  defendant  at  the  time  each  pay- 
ment was  made  protested  or  objected  to  the  right  of  the  ci*y 
to  collect  wharfage  dues. 

We  have  looked  in  vain  for  any  provision  in  the  ordinances 
or  general  laws  of  the  State  authorizing  a  seizure  of  the  boat, 
or  proceeding  in  attachment,  or  in  fact  anything  defining 
how  or  in  what  manner  the  payment  of  the  wharfage  dues 
could  be  enforced.  In  the  absence  of  any  such  provision  we 
think  it  is  clear  the  collection  of  such  dues  could  only  be  en- 
forced in  an  ordinary  action  at  law.  'Nor  do  counsel  for  the 
defendant  claim  otherwise,  or  that  the  payments  were  made 
under  a  mistake  of  fact.  The  rule  on  this  subject  is  well 
stated  as  follows:  "If  a  party,  with  full  knowledge  of  all 
the  facts  of  the  case,  voluntarily  pays  money  in  satisfaction  or 
discharge  of  a  demand  unjustly  made  on  him  he  cannot  after- 
wards allege  such  payment  to  have  been  made  by  compulsion 
and  recover  back  the  money,  even  though  he  should  pi^otest 
at  the  time  of  such  payment  that  he  was  not  legally  bound 
to  pay  the  same.  The  reason  of  the  rule,  and  its  propriety, 
are  quite  obvious,  when  applied  to  a  case  of  payment  upon  a 
mere  demand  of  money  unaccompanied  with  any  power  or 
authority  to  enforce  such  demand  except  by  a  suit  at  law." 
Boston  and  Sandwich  Olasa  Co,  v.  City  of  Boston^  4  Met., 
181.  In  that  case  the  payment  was  regarded  as  compulsory 
because  of  the  power  vested  in  the  collector  of  taxes  to  levy 
directly  on  the  property  of  the  party  making  the  payment. 
To  the  same  eifect  is  Wahaiinsee  Co.  v.  Walker^  8  Kansas, 
431,  and  authorities  there  cited.  In  fact  our  attention  has 
not  been  called  to  any  case  where  it  has  been  held  such  a  pay- 
ment is  compulsory,  unless  the  officer  or  person  to  whom  it 
wiw  made  was  vested  with  the  power  to  seize  property  and 
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thus  enforce  payment.  Such  was  the  case  in  Preston  v.  Bos* 
ton,  12  Pick.,  7;  State  Tonnage  Tax  Cases,  12  Wall.,  204,  and 
other  cases  cited  by  counsel.  It  is  true  that  in  the  State  Ton- 
nage Case  the  judge  delivering  the  opinion  does  not  refer  to 
such  fact  as  having  any  bearing  on  the  question.  Neverthe- 
less, it  is  shown  that  such  power  existed. 

In  the  Packet  Co,  v.  St.  Paul,  3  Dillon,  454,  it  does  not 
appear  whether  or  not  the  power  existed  to  distrain  for  the 
wharfage  dues,  and  the  opinion  is  based  solely  on  what  is  said 
by  Clifford,  J.,  in  The  State  Tonnage  Tax  Case.  Tlie  7?.  i?. 
Go.  V,  Pattison,  41  Ind.,  312,  and  Harmony  v,  Bingham,  12 
N.  T.,  99  (116),  are  not  in  point.  They  involve  a  different 
principle  and  the  facts  are  totally  different. 

We  are  of  the  opinion  that  the  mere  danger  of  a  multi- 
plicity of  suits  is  not  suflScient  to  make  these  payments  com- 
pulsory. No  adjudicated  case  has  been  cited  in  favor  of  such 
proposition.  Under  the  facts  appearing  in  the  record  before 
us,  we  are  of  opinion  the  payments  were  voluntary  and  not 
compulsory.  The  judgment  of  the  Circuit  Court  in  the  first 
action  must  be  reversed,  and  in  the  second 

Affibmed. 


Thobpb  Bbothers  v.  Duebon  et  al. 

1.  Lien :  change  of.  In  exchanging  one  form  of  secnrity  for  another  for 
the  same  debt,  no  other  lien  can  intervene  and  become  paramount 
thereto. 

2. :  mortqage:  mecharic*s  lien.   Where  the  vendee  of  real  estate 

under  a  verbal  agreement  of  purchase  erected  thereon  a  building  to 
which  a  mechanic's  lien  attached,  and  subsequently  thereto  he  received 
a  deed  and  executed  a  mortgage  for  the  purchase  money,  held  that  the 
lien  of  the  mortgage  was  paramount  to  the  mechanic's  lien. 

Appeal  from  Dela/ware  Circuit  Cowrt. 

Wednesday,  Deoembeb  13. 

AonoN  to  foreclose  a  mortgage  npon  premises  owned  by 
the  defendant,  Durbon.    The  defendants,  N.  J.  Wolcott  &  Co. 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  193 

Thorpe  Brothers  v.  Durbon. 

and  C.  E.  Davis,  hold  mechanic's  liens  on  the  premises.  Prior 
to  the  time  of  the  commencement  of  the  work  and  the  fur- 
nishing of  the  materials  for  which  the  mechanic's  liens  are 
claimed,  July,  1874,  the  premises  were  owned  by  the  plaintiffs. 
During  that  month  a  verbal  agreement  was  entered  into  be- 
tween plaintiffs  and  defendant,  Durbon,  whereby  they  sold  to 
him  the  premises  in  question  for  the  sum  of  $3,500.  No  part 
of  that  sum  was  paid,  however.  The  plaintiffs  retained  the 
legal  title  until  August  16,  1874,  when  they  conveyed  the 
premises  to  said  Durbon  and  took  a  mortgage  from  him  to 
secure  the  purchase  money.  The  deed  to  Durbon  and  mort- 
gage from  him  to  plaintiffs  were  filed  immediately  for  record. 

Between  the  time  of  the  said  verbal  agreement  and  the 
time  of  the  execution  of  the  deed  and  mortgage  the  said 
mechanics,  by  virtue  of  a  contract  with  Durbon,  performed 
labor  and  furnished  materials  in  the  erection  of  a  building 
upon  the  premises,  and  they  claim  that  their  lien  therefor  is 
paramount  to  the  plaintiffs'  mortgage.  The  Circuit  Court 
decreed  that  the  mortgage  was  paramount. 

The  holders  of  the  mechanic's  liens  appeal. 

Branson  <&  Leroy  and  E.  M.  Ga/rTy  for  appellants. 
S.  O.  Van  Anday  for  appellees. 

Adams,  J.  —  I.  One  of  the  questions  discussed  by  counsel 
is  as  to  whether  Durbon  was  the  owner  of  the  premises  prior 
1  LIEN-  ^  ^^®  ^^"^®  ^^  ^^^  conveyance  to  him,  August  16, 

change  of.  1374^  Jt  jg  claimed  by  the  plaintiffs,  the  mort- 
gagees, that  he  was  not,  and  that  whatever  labor  and  materials 
were  furnished  for  Durbon  by  the  mechanics  for  the  erection 
of  a  building  on  the  premises  prior  to  that  time  were  not  fur- 
nished by  virtue  of  a  contract  with  the  owner  of  the  premi- 
ses, and  that  they  did  not,  therefore,  acquire  any  lien  prior  to 
that  time. 

In  our  opinion,  however,  the  plaintiffs  might  concede  that 
Durbon  became  the  equitable  owner  of  the  premises  before 
any  materials  were  furnished  or  work  done.  Until  the  execu- 
tion of  the  deed  and  mortgage  the  plaintiffs  held  the  legal 
Vol.  xlv — 13 
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title  for  their  security,  and  afterwards  they  held  the  mortgage. 
In  changing  one  form  of  security  for  another  for  the  same 
debt  no  other  lien  could  intervene  and  become  paramoimt 
thereto.  Parsons  v.  Hoyt^  24  Iowa,  154;  Packard  v.  King' 
man^  11  Iowa,  219. 

II.     The  building  erected  by  the  mechanics  adjoins  an- 
other building  previously  erected  on  the  premises.    Whether 

2. :  roort-  it  is  built  iuto  and  so  incorporated  with  the  other 

chanic's  iten.  as  that  it  cannot  be  removed  under  the  decision  of 
Getchell  V.  Allen^  34  Iowa,  559,  is  a  question  which  we  should 
regard  as  by  no  means  free  from  diflSculty  if  the  case  were 
triable  here  de  novo;  but  it  is  not  so  triable.  It  does  not 
appear  that  the  evidence  was  reduced  to  writing,  and  the  case 
is  presented  on  assignment  of  errors.  The  evidence  is  con- 
flicting, and  the  decision  of  the  court  below  that  the  building 
cannot  be  removed  must  be  regarded  as  correct 

Affibmed. 


Davis  v.  Payne  and  Shadduck. 

1.  Pleading :  beflt.    A  reply  is  unnecessary  where  the  answer  does  not 

set  up  a  coonter-claim  and  the  plaintiff  has  no  matter  to  i>lead  in 
avoidance  of  the  allegrations  of  the  answer. 

2.  Surety:  pbohissobt  note:  evidence.    In  an  action  upon  a  promis- 

sory  note  against  a  surety,  the  failure  to  object  to  the  introduction  of 
oral  evidence  showing  that  the  surety  requested  the  payee  to  sue  upon 
the  note,  will  not  be  deemed  a  waiver  of  the  statutory  requirement  that 
such  request  should  be  in  writing. 

Appeal  from  Clinton  District  Court. 
Wednesday,  Deoembeb  13. 

/  AonoN  upon  a  promissory  note  against  the  defendants  as  joint 
makers.  Default  was  entered  against  the  defendant,  Payne, 
for  want  of  a  defense.  Shadduck  answered,  setting  up  in 
substance  that  he  was  surety,  and  that  there  was  an  extension 
of  time  given  by  Davis  to  Payne,  upon  some  consideration, 

.    without  the  knowledge  of  the  surety,  and  thereby  Shadduck 
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was  discharged;  and  that  at  or  before  the  maturity  of  the 
note,  Shaddiick,  as  surety,  requested  Davis  to  sue  said  Payne 
on  said  note  and  to  collect  the  money  due  thereon,  and  that 
said  Davis  refused  to  enforce  collection,  whereupon  Shadduck 
informed  Davis  that  he  would  not  be  held  as  surety  longer,  • 
unless  Davis  would  proceed  to  enforce  collection  against 
Payne.  A  jury  was  waived,  and  there  was  trial  to  the  court. 
Judgment  for  plaintiff  and  defendant,  Shadduck,  appeals. 

Corning  cfe  Orohe,  for  appellant. 

Ellis  (&  Spcnce^  for  appellee. 

^  EoTHBOCK,  J.j— I.  We  have  carefully  examined  the  evi- 
dence relied  upon  by  appellant  to  show  that  there  was  an 
extension  of  time  given  for  a  consideration,  without  his  knowl- 
edge or  consent,  and  are  of  opinion  that  the  court  below  cor- 
rectly found  for  the  plaintiff  on  that  issue.  There  is  a  conflict 
in  the  evidence  with,  as  we  think,  a  preponderance  against 
appellant.  There  being  such  conflict  we  could  not  disturb  the 
finding  of  the  court  below  under  the  rule  so  often  announced 
here,  even  conceding  the  preponderance  to  be  in  appellant's 
favor. 

/"  u..  It  is  insisted  by  counsel  for  appellant  that  as  there 
was  no  reply  to  the  answer,  the  allegations  thereof  should  be 
1  pleading:  '^^'^  ^®  admitted.  A  reply  was  neither  necessary 
reply.  nor  allowable.     There  was  no  counter-claim;  and 

plaintiff  did  not  claim  to  have  a  defense  to  any  matter  alleged 
in  the  answer  by  reason  of  the  existence  of  some  fact  which 
avoided  the  matter  alleged  in  the  answer.  The  allegations  of 
the  answer  not  relating  to  a  counter-claim  are  to  be  deemed 
controverted  without  a  reply.     Code,  Sees.  2665,  2712. 

III.    The  alleged  request  to  enforce  collection  of  the  note 
was  not  in  writing.     It  is  claimed,  as  there  was  no  objection 
2.  stmiprY:       interposed   to   the   oral    evidence  showing  such 
note!^evi^      request,  that  objection  was  thereby  waived.     This 
dence.  cftnnot  be  admitted.   The  Code,  Sec.  2108,  provides 

that  such  request  shall  be  in  writing.  The  fact  to  be  estab- 
lished was  that  a  request  in  writing  had  been  given.    The 
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defendant's  evidence  only  shows  that  he  had  not  complied 
with  the  statute  by  making  the  request  in  writing.  The  fact 
that  plaintiff  made  no  objection  to  the  evidence  is  a  waiver  of 
nothing  in  regard  to  the  thing  defendant  was  required  to 
prove,  that  is,  a  request  in  writing. 

Affibmed. 


4nm       The  Crrr  of  Keoktjk  v.  The  Keokuk  Nobthern  Linb 
-^  ^  Packet  Co. 

The  City  of  Fort  Madison  v.  The  Same. 

The  Cnr  of  Burlington  v.  The  Same. 

1.  Municipal  Corporations:  wharf:  what  constitutes.  Upon  a 
non- tidal  stream ,  any  constmction  of  timber  or  stone  upon  the  bank,  of 
such  shape  that  a  vessel  may  lie  alongside  of  it  with  its  broadside  to 
the  shore,  constitutes  a  wharf,  and  a  paved  street  extending  to  the 
water's  edge  and  used  by  vessels  as  a  place  for  receiving  and  discharg- 
ing freight  and  passengers  may  be  so  designated. 

2. : :  WHARFAGE  fees,    a  dty  may  prescribe  by  ordinance 

the  fees  which  shall  be  paid  for  the  use  of  l&e  wharves  within  its 
limits,  and  this  power  is  subject  only  to  the  limitation  that  such  fees 
shall  be  reasonable. 

3. : : .    Wharfage  fees  thus  levied  do  not  constitute  a 

tax,  but  are  to  be  regarded  simply  as  compensation  exacted  for  the  use  of 
the  wharves. 

In  the  exercise  of  their  police  powers  cities  may 


control  the  landing  of  boats,  designating  the  places  at  which  they  shall 
receive  and  discharge  freight  and  passengers,  and  collecting  a  reasonable 
compensation  for  wharfage.    Seevers,  Ch.  J.,  dissenting. 

:  WHARFAGE  FEES:  CONSTITUTIONAL  LAW.    An  Ordinance  requir- 


ing the  payment  of  wharfage  fees  is  not  unconstitutional,  even  though 
it  exacts  payment  from  vessels  when  they  are  moored  at  places  where  no 
wharves  have  been  provided. 

Argument  1,  The  city  may  control  the  landing  of  vessels  and  ^  the 
places  where  they  may  receive  and  discharge  freight  and  passen- 
gers. 

Argument  2,  Even  conceding  that  part  of  the  ordinance  to  be  un- 
constitutional which  authorizes  the  collection  of  wharfage  fees 
from  vessels  that  do  not  land  at  wharves,  the  remainder  of  the 
ordinance  would  not  for  that  reason  be  void.  Seevers,  Ch.  J., 
dissenting. 
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6. : :  TONNAGE  DUTY.    The  fact  that  the  wharfage  fee  is 

graduated  by  the  tonnage  of  the  vessel  does  not  constitute  a  duty  on  ton- 
nage, withm  the  meaning  of  the  Constitation  of  the  United  States  for- 
bidding the  levying  of  such  an  impost. 

Appeal  from  Zee  and  Dee  Moines  District  Courts. 

Wednesday,  December  13. 

These  are  actions  by  the  respective  plaintiffs  to  recover 
charges  for  wharfage  claimed  to  be  due  each  under  ordinances 
of  the  several  cities  providing  therefor.  The  several  petitions 
allege  that  defendant  is  indebted  to  the  respective  plaintiffs 
by  reason  of  its  boats  landing  at  and  using  the  wharves  of 
each.  The  pleadings  in  each  case  being  different,  their  sub- 
stance must  be  separately  set  out.  In  the  first  case  the  peti- 
tion alleges  that  the  city  of  Keokuk  is  empowered  by  its 
charter  to  establish  and  regulate  wharves  and  to  fix  the  rates 
of  wharfage  for  all  boats  landing  or  moored  at  such  wharves; 
that  at  great  expense  it  erected  wharves  upon  the  river  within 
its  limits  and  expended  large  sums  in  making  additions  thereto 
and  keeping  them  in  repair;  that  in  order  to  raise  money  for 
such  outlays,  the  city  issued  wharf  bonds,  which  were  nego- 
tiated, and  to  meet  the  interest  and  principal  thereof,  the 
city,  by  ordinance,  fixed  a  wharfage  fee  to  be  paid  by  each 
boat  or  vessel  using  the  wharves;  that  the  boats  of  defendant 
landed  at  the  wharves  so  constructed  and  improved  by  the 
city  and  there  received  and  discharged  freight  and  passengers. 
The  petition  seeks  to  recover  wharfage  under  the  city  ordi- 
nance to  the  amount  of  the  fees  prescribed  therein.  The 
other  pleadings  in  the  case  are  set  out  in  the  abstract,  upon 
which  the  case  is  submitted,  in  the  following  language: 

"  Defendants  answered,  admitting  the  city  of  Keokuk  was  a 
municipal  corporation  under  a  special  charter;  that  defend- 
ant was  a  corporation  organized  under  the  laws  of  Missouri, 
and  was  engaged  in  navigating  the  Mississippi  river  with 
steamboats.  They  admit  defendants  landed  their  boats  at 
Keokuk;  admit  that  the  wharfage  was  charged  under  the  city 
ordinances  of  Keokuk;  admit  defendants  have  refused  to  pay 
such  wharfage,  and  they  set  up  and  make  part  of  their  answer 
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sections  1,  2,  3  and  4  of  the  city  ordinances  relating  to  the 
collection  of  wharfage  by  the  city,  as  follows: 

"  'Be  it  ordained  hy  the  City  Council  of  the  City  of  Keohak: 

"'Section  1.  That  all  the  ground  now  lying  or  which  shall 
be  made  hereafter,  between  Water  street,  in  said  city  of  Keo- 
kuk, and  the  middle  of  the  main  channel  of  the  Mississippi 
river,  throughout  the  entire  length  of  said  city,  is  hereby  de- 
clared a  wharf  and  subject  to  be  used  for  such  purposes,  and 
under  such  terms  as  are  or  may  be  prescribed  by  ordinance. 

"'Sec.  2.  That  the  whole  of  Water  street,  as  well  as  the 
land  described  in  the  foregoing  section,  is  hereby  declared 
open  for  the  use  and  purposes  of  a  wharf,  and  subject  to  all 
the  rules  and  regulations  prescribed  by  ordinance  for  the  gov- 
ernment and  regulation  of  the  wharves  of  the  city  of  Keokuk, 
and  all  boats,  rafts  and  water  craft  of  every  description  what- 
ever, that  are  moored  to  or  landed  at  any  part  of  Water  street, 
and  the  persons  owning,  claiming  and  having  charge  of  the 
same,  shall  be  subject  to  the  same  rules,  regulations,  wharfage 
and  penalties  as  are  provided  by  this  ordinance  in  relation  to 
boats,  rafts  and  other  water  craft  landing  or  mooring  at  the 
wharf  as  defined  by  the  third  section  of  this  ordinance:  Pro^ 
videdj  Nothing  contained  in  this  section  shall  be  construed  to 
interfere  with  the  use  of  Water  street  as  a  public  street. 

" '  Seo.  3.  That  any  steamboat  which  shall  make  fast  to  any 
part  of  said  wharf  or  Water  street,  or  to  any  vessel  or  other 
thing  at  or  upon  said  wharf  or  street,  or  shall  receive  or  dis- 
charge any  passengers  or  freight  thereon,  or  shall  use  any  of 
said  wharf  or  street  for  the  purpose  of  discharging,  receiving 
or  landing  any  freight  or  passenger,  shall,  if  the  tonnage  of 
said  boat  be  less  than  fifty  tons,  be  liable  to  a  wharfage  fee  of 
one  dollar;  if  the  tonnage  of  said  boat  bo  less  than  one  hun- 
dred tons  and  more  than  fifty  tons,  the  same  shall  be  liable  to 
a  wharfage  fee  of  one  dollar  and  fifty  cents;  all  boats  of  oiie 
hundred  tons  and  less  than  two  hundred  tons  shall  be  liable 
to  a  wharfage  fee  of  two  dollars;  all  boats  of  two  hundred 
tons  and  less  than  three  hundred  tons,  shall  pay  a  wharfage 
fee  of  three  dollars;  all  boats  of  three  hundred  tons  and  less 
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than  four  hundred  tons  shall  pay  a  wharfage  fee  of  four  dol- 
lars; and  all  boats  of  four  hundred  tons  and  upwards,  the  sum 
of  five  dollars;  and  all  boats  that  shall  remain  at  said  wharf 
or  street  over  two  and  less  than  five  days,  shall  pay  a  wharfage 
fee  of  one  dojlar  and  fifty  cents  for  each  day  after  the  first  two 
days;  and  should  said  boat  remain  at  said  wharf  or  street  over 
five  days,  said  boat  shall  be  liable  to  a  wharfage  fee  of  one 
dollar  per  day  for  every  day  it  may  remain  at  said  wharf  or 
street  over  five  (Jays.  Provided^  That  the  city  council  may 
fix  by  resolution  the  sum  to  be  paid  as  wharfage  by  boats 
plying  regularly  between  the  city  of  Warsaw,  Alexandria  or 
Nanvoo — said  wharfage  fees  to  be  paid  by  the  owner,  captain, 
clerk,  mate  or  agents  of  said  boats  to  the  wharf-ma»ter  or  his 
deputy:  proviJed^furtlier^  that  boats  engaged  only  in  towing 
rafts,  and  only  land  at  the  wharf  for  the  purchase  of  fuel  or 
stores  for  its  own  use,  shall  be  exempt  from  wharfage. 

" '  Sec.  4.  That  all  crafts  usually  known  and  denominated 
barges,  canal  boats  or  keel  boats,  used  in  the  carrying  trade, 
whether  in  tow  or  otherwise,  landing  at  the  wharf  of  the  city, 
shall  be  charged  wharfage  in  accordance  with  their  tonnage 
or  carrying  capacity,  the  same  rates  as  are  charged  steam- 
boats.' 

"Defendants,  for  further  answer,  show  that  the  boats  named 
in  the  petition  were  each  of  more  than  twenty  tons  burden; 
were  engaged  in  navigating  the  Mississippi  river  from  St. 
Louis,  Misscuiri,  to  St.  Paul,  Minnesota;  engaged  in  com- 
merce between  the  States  of  Minnesota,  Iowa,  Wisconsin, 
Illinois  and  Missouri,  and  landed  at  Keokuk,  one  of  its  regu- 
lar ports;  and  while  so  employed,  and  during  the  time  set 
out  in  the  petition,  were  duly  licensed  and  enrolled  for  the 
coasting  trade  under  the  acts  of  Congress  for  the  regulation 
of  commerce.  That  the  ordinance  under  which  plaintiff 
claims  wharfage  was  and  is  illegal  and  void  and  in  violation 
of  the  Constitution  and  laws  of  the  United  States,  and  such 
wharfage  tax  is  illegal  and  plaintiff  has  no  right  to  recover 
same  from  defendant. 

"To  this  answer  plaintiff  demurred,  because  section  3  of 
the  ordinance  59,  under  which  plaintiff  claims,  is  not  illegal 
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and  does  not  conflict  with  the  provisions  of  the  Constitution 
of  the  United  States  or  the  laws  of  Congress." 

The  demurrer  was  sustained  by  the  court,  an,d  the  defend- 
ant  standing  on  its  answer,  judgment  was  rendered  for  plain- 
tiff. 

2.  In  the  second  case  the  petition  in  proper  form  claims  to 
recover  wharfage  under  an  ordinance  therein  pleaded,  contain- 
ing the  following  provisions: 

"1.  Be  it  ordained  by  the  city  council  of  Ft.  Madison,  that 
all  the  ground  lying  along  the  Mississippi  river  within  the 
corporate  limits  of  the  city  of  Ft.  Madison,  and  known  as 
public  ground,  is  declared  to  be  a  wharf  or  landing,  subject 
to  be  used  for  such  purposes  only  imder  such  regulations,  and 
upon  such  terms  as  are  hereinafter  prescribed. 

"  2.  Any  steamboat  which  shall  land  or  make  fast  at  any 
part  of  the  wharf  or  landing,  or  to  any  vessel  or  other  thing, 
at  or  upon  the  wharf  or  landing,  or  shall  receive  or  discharge 
any  passenger  or  freight  thereat,  shall  be  liable  and  shall 
pay  to  the  city  wharfmaster  a  fee  of  one  dollar  for  each  land- 
ing, or  day  or  part  of  a  day  it  shall  lay  at  the  landing  or 
wharf. 

"  7.  By  this  section  it  is  provided  that  any  steamboat  or 
other  boat  or  raft  landing  for  the  purpose  of  purchasing  sup- 
plies only,  and  remaining  only  while  purchasing  and  taking 
on  such,  and  neither  discharging  or  taking  on  any  passenger 
or  freight,  shall  not  be  required  to  pay  wharfage  fees.^' 

The  other  pleadings  and  proceedings  in  the  case  are  set  out 
in  the  abstract,  upon  which  the  case  is  presented  to  this  court, 
as  follows: 

"  To  the  petition  the  defendant  answered,  admitting  the  city 
was  a  corporation  under  the  general  laws  of  Iowa  for  munici- 
pal purposes,  admitting  defendant  was  a  corporation  duly  or- 
ganized under  the  laws  of  Missouri,  engaged  in  navigating 
the  Mississippi  river;  admitting  their  boats  landed  at  the  port 
of  Ft.  Madison,  one  of  its  regular  ports  in  navigating  said 
river,  as  set  out  in  the  exhibit;  admitting  the  wharfage  fees 
were  charged  under  the  ordinances  of  Ft.  Madison;  denying 
plaintiff's  right  to  levy  or  assess  such  wharfege  fees,  and  de- 
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fendaBts  allege  that  the  boats  set  out  in  such  exhibit  were 
each  of  more  than  twenty  tons  burden,  and  that  they  were 
each  employed  in  navigating  the  Mississippi  river  from  St. 
Louis,  Missouri,  to  St.  Paul,  Minnesota,  engaged  in  commerce 
between  the  states  of  Minnesota,  Iowa,  Wisconsin,  Illinois 
and  Missouri,  and  so  landed  at  Ft.  Madison,  one  of  its  regular 
ports,  and  that  while  so  employed,  and  during  the  time  shown 
by  said  exhibit,  they  each  were  duly  enrolled  and  licensed  for 
the  coasting  trade,  under  and  by  virtue  of  the  laws  of  the 
United  States,  and  in  conformity  with  the  several  Acts  of  Con- 
gress, passed  for  the  regulation  of  commerce  and  navigation; 
that  the  ordinance  under  which  plaintiff  claims  wharfage  was 
and  is  illegal  and  void,  and  is  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  and  that  the  wharfage  tax  is 
illegal  and  void,  and  plaintiff  has  no  right  to  recover  same 
fix)m  defendant.  And  for  further  answer  defendant  alleged 
that  the  city  of  Ft.  Madison  had  not  built  any  wharf  for  the 
accommodation  of  boats  landing  at  the  city  of  Ft.  Madison; 
that  they  have  in  places,  paved  the  street  to  the  river,  used  by 
the  citizens  generally  for  all  purposes  of  a  street,  for  ferry 
landing,  for  pulling  lumber  from  rafts,  and  that  the  street  so 
paved  by  the  city  has  been  used  by  this  defendant  for  a  land- 
ing place,  they  having  generally  landed  at  the  place  desig- 
nated by  the  wharfmaster  of  plaintiff,  which  was  at  the  part 
of  the  street  which  had  been  paved  by  the  city  of  Ft  Madi- 
son;  that  the  river  front  of  Ft.  Madison,  within  its  corporate 
limits,  lying  along  the  Mississippi  river,  is  about  two  miles, 
being  paved  in  these  places  in  all  about  600  feet  only." 

To  this  answer  plaintiffs  demurred  because — 

"1.  The  answer  as  a  whole  shows  upon  its  face  no  defense 
in  law,  or  as  to  the  facts  against  plaintiffs'  right  to  recover,  and 
the  same  is  insufficient  in  law. 

"2.  For  that  if  defendants  are  engaged  in  commerce,  it 
is  no  defense  to  their  being  charged  by  plaintiff  as  in  petition 
claimed. 

"  3.  And  because  in  law  said  ordinances  of  plaintiff  are 
legal  and  binding  on  defendant.'' 
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The  demurrer  was  sustained,  and,  defendant  standing  on  its 
answer,  judgment  was  rendered  for  plaintiff. 

3.  In  the  third  case  the  petition,  in  addition  to  other  alle- 
gations, avers  "that  plaintiff  is  the  owner  of,  and  at  great 
expense  has  paved  and  otherwise  improved  a  certain  wharf 
within  its  limits,  for  the  purpose  of  creating  and  securing  to 
steamboats  landing  at  said  city  a  convenient  and  secure  wharf 
or  landing  place";  "that  *  *  *  defendant 

landed  at  said  wharf  with  its  steamboats,"  stating  the  name  of 
the  boats  and  the  number  of  landings,  and  the  charges  there- 
for, and  "  that  under  the  law  of  Iowa  it  is  authorized  to  con- 
struct and  regulate  wharves,  and  to  fix  the  fee  or  wharfage  for 
landing  thereat,"  and  in  pursuance  of  said  authority  the  city 
passed  the  fcJlowing  ordinance  providing  for  wharfage  and 
fixing  the  rate  of  the  same: 

"  Section  1.  Be  it  ordained  by  the  city  council  of  the  city 
of  Burlington,  that  steamboats,  keel  boats,  flat  boats,  and 
other  water  craft  landing  at,  anchoring  in  front  of,  or  within 
100  feet  of,  any  public  landing  belonging  to  or  which  may 
hereafter  become  the  property  of  the  city,  or  making  fast  to 
any  part  thereof,  or  to  any  vessel  or  other  thing  at  or  upon 
said  wharf,  or  shall  receive  or  discharge  any  passengers  or 
freight,  shall  pay  to  the  city  at  the  rates  following,  for  each 
and  every  such  landing: 

"All  vessels  and  water  craft  under  100  tons  at  custom 
house  measure $1  00 

"All  vessels  and  water  craft  over  100  tons,  but  under 
200  tons 2  00 

"All  vessels  over  200  tons  3  00 

"Each  and  every  barge  which  shall  be  detached  from 
any  vessel  or  water  craft  and  left  at  any  wharf  in  this 
city 1  00 

"Flat  boats  and  other  craft  running  without  regular  license, 
and  whose  tonnage  has  not  been  certified 50 

"And  each  and  every  vessel  or  water  craft  above  specified  shall 
pay  a  second  like  and  corresponding  amount  for  every  twenty- 
four  hours  it  remains  at  said  wharf  or  landing  after  its  first 
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twenty-four  hours;  said  Sum  of  money  to  be  paid  by  the 
owner,  captain,  agent,  or  person  in  charge  thereof,  to  the 
wharfmaster.  This  section  shall  have  no  application  to  the 
regular  ferries  of  the  city;  providing  no  skiJff,  canoe  or  sail  boat 
shall  be  included  in  the  above. 

"Section  11.  All  that  part  of  the  city  abutting  on  the 
Mississippi  river  and  lying  between  the  sidewalks  on  Front 
street  and  said  river  is  hereby  declared  the  public  landing  of 
said  city. 

"-B^  it  ordained  hy  the  City  Council  of  the  City  of  BurUng- 
ton: 

"  Section  2.  That  it  shall  be  the  duty  of  the  Harbor  Master 
to  collect  from  all  steamboats,  boats,  rafts,  and  other  water 
craft,  such  rates  of  wharfage  as  is  hereinafter  specified,  or  may 
be  hereatlter  enacted,  and  to  keep  a  true  account  of  the  same 
and  to  pay  the  amount  and  make  a  full  statement  thereof  to 
the  city  treasurer,  once  in  each  month.  He  shall  assign  places 
for  all  steamboats,  rafts  and  water  craft,  and  for  all  freight 
landed,  and  shall  possess  all  requisite  authority  to  cause  the 
same  to  be  removed  to  the  places  so  assigned.  Provided^ 
Tliat  no  boat  or  water  craft  shall  be  compelled  to  leave  any 
place  while  discharging  or  receiving  freight,  unless  a  landing 
at  such  place  shall  be  prohibited  by  ordinance,  or  another 
landing  shall  have  been  previously  designated  by  the  Harbor 
Master. 

"  Section  4.  There  shall  be  collected  wharfage  from  each 
steamboat  which  shall  land,  anchor  at,  or  make  fast  in  front 
of  and  within  one  hundred  feet  from  the  public  landings  afore- 
said, the  sum  of  ($2.00)  two  dollars:  Provided^  That  more 
than  one  landing  within  the  term  of  twenty-four  hours  from 
the  time  of  arrival  and  before  departure  for  another  port  shall 
not  subject  any  boat  to  additional  wharfage;  and  from  any 
steamboat  remaining  at  the  landing  for  a  time  exceeding 
twenty-four  hours  there  shall  be  collected  wharfage  at  one-half 
the  above  rate  for  each  day  of  twenty-four  hours  during  which 
said  boat  shall  so  remain  after  the  day  of  her  arrival. 

"  Section  5.    That  for  the  purpose  of  wharfage  for  all  other 


Digitized  by 


Google 


204  SUPREME  COURT  OF  IOWA, 

The  City  of  Keokuk  v.  The  Keokuk  Northern  Line  Packet  Co. 

boats  and  water  craft  the  entire  frontage  of  the  city  shall  be 
deenied  the  levee  (except  such  part  as  is  heretofore  excepted), 
and  all  boats  and  water  craft  landing  at  or  anchoring  or  mak- 
ing fast  within  one  hundred  feet  on  such  frontage  (not  includ- 
ing skiffs),  shall  pay  the  city  therefor  the  following  amounts: 
All  rafts,  irrespective  of  size,  shall  pay  fifty  cents  per  day  for 
each  landing  day  of  twenty-four  hours  duration  so  landing. 
All  barges  shall  pay  fifty  cents  per  day  for  each  day  or  landing 
so  made.  All  flat,  wood  or  trading  boats  shall  pay  fifty  cents 
for  each  landing  or  day  so  made. 

"Section  9.  All  that  part  of  the  city  abutting  on  the 
Mississippi  river,  and  lying  between  the  sidewalks  on  Front 
street  and  said  river,  is  hereby  declared  the  public  landing  of 
said  city." 

The  second  count  of  defendant's  answer  to  plaintiff's  petition 
is  in  the  following  words: 

"2.  And  by  way  of  further  answer  they  allege  they  were  a 
corporation,  duly  organized  under  the  laws  of  the  State  of 
Missouri.  That  all  of  the  boats  named  in  the  petition  are 
boats  of  more  than  twenty  tons  burden,  and  were  navigating 
the  Mississippi  river,  enga2;ed  in  commerce  between  the  States 
of  Minnesota,  Iowa,  Wisconsin,  Illinois  and  Missouri,  carrying 
freight  and  passengers,  and  were  each  duly  licensed  and 
enrolled  for  the  coasting  trade  under  and  by  virtue  of  the  laws 
of  the  United  States  and  in  conformity  to  the  several  acts  of 
Congress  passed  for  the  regulation  of  commerce  and  naviga- 
tion; that  the  ordinances  under  which  the  same  were  levied 
were  and  are  void  and  illegal  and  in  conflict  with  the  Consti- 
tution and  laws  of  the  United  States,  and  plaintiff  has  no  right 
to  recover  the  same  from  defendant." 

To  this  count  of  the  answer  plaintiff  demurred,  on  the 
ground  that  it  presented  no  defense  in  law  to  plaintiff's  claina. 
The  demurrer  was  sustained,  and  defendant  standing  on  its 
answer  judgment  was  rendered  against  it. 

Judgments  having  been  entered  against  the  defendant  in 
the  several  cases,  it  appeals  in  each. 

GfUlmore<&  Anderson  and  James  IT.  Davidson^  for  appellant. 
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John  GiVbon  for  the  appellee,  the  City  of  Keokuk. 

Casey  <&  Hobhs  and  A,  J.  Mley^  for  appellee,  the  City  of 
Fort  Madison. 

Sarrmel  K.  Tracy ^  for  appellee,  the  City  of  Burlington. 

Beck,  J. — I.  The  same  question  is  presented  in  each  of  these 
cases,  and  involves  the  validity  of  the  ordinances  of  the  several 
cities,  which  are  plaintiffs  in  the  respective  actions,  under  which 
wharfage  dues  are  claimed  of  defendant.  It  is  insisted  that 
these  ordinances  are  in  conflict  with  several  provisions  of  the 
Constitution  of  the  United  States,  of  the  ordinance  of  1787, 
and  of  the  organic  law  of  Wisconsin  and  Iowa,  which  forbid  a 
State  imposing  imposts  and  duties  on  imports  or  exports  and 
duties  of  tonnage;  which  forbid  the  states  from  regulating  or 
levying  taxes  upon  commerce,  and  which  declare  that  the 
Mississsippi  river  shall  be  a  common  highway  forever,  free  to 
all  the  citizens  of  the  United  States  without  any  tax,  duty, 
impost  or  toll  therefor.  Constitution  U.  S.,  Art.  1,  §  §  8,  9, 
10,  Ordinance  1787,  Art.  4;  Organic  Law  Wisconsin  Territory, 
Act  April  20, 183iS,  Sec.  12;  Act  admitting  Iowa  into  the 
Union,  March  3, 1845,  Sec.  3. 

If  the  ordinances  of  the  three  cities  which  are  brought  in 
question  in  these  actions  are  in  contravention  of  any  of  these 
constitutional  or  statutory  provisions  of  the  United  States,  they 
are  invalid,  and  no  act  or  authoritv  done  or  exercised  under 
them  can  be  supported. 

It  becomes  necessary  to  inquire  first  as  to  the  character  and 
nature  of  the  charges  or  fees  called  wharfage,  which  the  respec- 
tive plaintiffs  seek  in  the  several  actions  to  recover. 

II.  It  will  be  observed  by  an  examination  of  the  pleadings 
in  the  cases  that  each  city  has  erected  wharves  or  steamboat 
landings  upon  the  margin  of  the  Mississippi  river,  within  its 
boundary,  for  the  use  of  steamboats  and  other  vessels  receiving 
and  discharging  freight  and  passengers  at  such  city.  The 
pleadings  show  in  each  case  that  the  charges,  sought  to  be 
recovered  under  the  name  of  wharfage,  are  for  the  use  of 
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wharves  or  landings  constructed  and  owned  by  the  respective 
cities,  at  which  defendant's  steamboats  had  made  landings  and 
received  and  discharged  freights  and  passengers.  In  the  first 
and  third  cases  the  petitions  allege  the  construction  of  the 
wharves  at  which  defendant's  boats  landed,  by  the  respective 
cities,  the  outlay  of  money  by  the  cities  for  their  constniction 
and  repair,  and  their  ownership  by  the  municipalities.  These 
allegations  are  not  denied,  but  the  defense  pleaded  to  the 
action  is  that  the  several  ordinances  are  in  conflict  with  the 
Constitution.  The  defendant  claims  that  it  is  not  liable  under 
these  ordinances  to  wharfage  for  the  use  of  wharves  erected 
by  the  cities,  and  kept  in  repair  by  them.  This  is  the 
undoubted  position  assumed  by  the  pleading. 

III.  In  the  second  case  the  defendant  alleges  in  its  answer 
"that  the  city  of  Fort  Madison  had  not  built  any  wharf  for  the 
1  MUNICIPAL  accommodation  of  boats  landing  at  the  city,  that 
wiiaS^what  ^^^^7  ^^^^^  ^^  places  paved  the  streets  to  the  river, 
constitutes,  ^qq^  \yy  ^^q  citizens  generally  for  all  purposes  of  a 
street,  for  ferry  landing,  for  pulling  lumber  from  rafts,  and  that 
the  streets  so  paved  by  the  city  have  been  used  by  this  defend- 
ant for  a  landing  place;  they  (defendant)  have  generally  landed 
at  the  place  designated  by  the  wharfmaster  of  plaintiff,  which 
was  at  the  part  of  the  street  which  had  been  paved  by  the  city 
of  Fort  Madison." 

It  is  very  plain  that  the  paved  street  at  which  defendant's 
boats  were  landed  comes  within  the  designation  of  a  wharf, 
which  is  constnicted  of  stone  and  earth  or  timber,  for  th6  con- 
venience of  vessels  in  landing. 

Where  there  is  a  tide,  or  where  it  is  demanded  by  the  motion 
of  the  water  upon  which  the  wharf  is  built,  it  extends  into  the 
bav  or  stream.  Where  there  is  little  variation  and  sufficient 
depth  of  the  water,  and  a  smooth  surface,  the  wharf  is  con- 
structed of  stone  or  timber  upon  the  beach  so  that  the  vessel 
may  lie  broadside  to  the  shore.  As  a  matter  of  fact,  of  which 
we  will  take  notice,  all  wharves  upon  the  Mississippi  river  in 
this  state  are  constructed  in  the  manner  last  described.  If  it 
be  constnicted  npon,  or  is  an  extension  of  the  street  into  the 
river,  it  is  none  the  less  a  wharf.    The  answer  of  defendant 
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clearly  shows  that  it  landed  its  vessels  at  such  a  wharf  built 
by  the  city  of  Fort  Madison. 

We  are  amply  justified  in  holding  that  the  pleadings  in  each 
case  show  that  defendant  used  a  wharf  in  each  city  constructed 
and  owned  by  the  city  for  the  use  and  accommodation  of 
steamboats  and  other  vessels. 

No  objection  to  the  judgments  can  be  well  founded  on  the 
ground  that  the  petitions  in  these  cases  do  not  claim  to  recover 
for  the  reasonable  and  just  value  of  the  use  of  the  wharves, 
but  for  the  wharfage  fees  fixed  by  the  ordinances. 

K  these  ordinances  prescribed  that  each  boat  landing  at  an 
improved  wharf  should  pay  the  fees  fixed  therein,  and  contained 

^ . .  no  provisions  for  collecting  wharfage  except  where 

wharfage  fees,  boats  landed  at  improved  wharves,  the  actions 
could  be  maintained  for  the  wharfage  fees  for  these  reasons: 
The  ordinances  would  be  valid  if  the  wharfage  fees  did  not 
exceed  just  compensation  for  the  use  of  the  wharves.  This 
cannot  be  doubted.  The  fees  should  be  fixed  and  certain, 
and  so  graduated  as  to  be  equal  upon  all  boats.  The  amount 
in  each  case  should  not  be  left  to  the  caprice  or  judgment 
of  the  oflScer  of  the  city  collecting  the  fees.  The  power  of 
the  cities  to  fix,  by  ordinance,  charges  for  wharfage,  within 
the  limits  of  just  compensation,  is  recognized  in  Cannon 
V.  New  Orleans^  20  Wall.,  557  (582).  The  only  defense  that 
could  be  made  to  the  enforcement  of  valid  ordinances  of 
the  character  supposed,  would  be  that  the  fees  prescribed 
exceed  just  compensation  and,  therefore,  operate  as  a  tax  upon 
commerce.  The  right  to  recover  uhder  the  ordinance  the  fees 
prescribed  therein,  if  a  reasonable  charge  for  the  use  of  the 
wharves,  would  be  admitted.  The  defense,  therefore,  that  the 
fees  are  excessive  should  be  pleaded.  But  in  these  cases  the 
defendant  has  set  up  no  such  defense.  Now  if  the  ordinances 
are  valid  as  to  the  wharves  actually  improved,  which  we  shall 
hereafter  see  must  be  held,  they  may  be  enforced  unless  the 
defendant  pleads  and  proves  that  the  charges  therein  prescribed 
are  beyond  the  limit  of  just  compensation. 

The  questions  raised  in  the  pleadings  involve  the  validity  of 
the  ordinances.    It  is  not  claimed  that,  if  confined  in  tiieir 
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operation  to  wharves  actually  improved,  they  are  valid. 
Defendant  cannot  claim  that  they  must  b©  held  invalid  because 
plaintiffs  have  not  averred  in  their  petitions  that  the  wharfage 
fees  are  reasonable.  The  answers  of  defendant,  to  wliich 
plaintiffs  demur,  set  up  that  the  ordinances  are  wholly  void — 
void  for  every  purpose.  The  questions  before  us  arise  upon 
plaintiffs'  demurrer.  Now,  if  it  be  proved  that  the  ordinances 
are  not  wholly  void,  but  are  valid  to  sustain  wharfage  fees  for  the 
use  of  wharves  actually  improved,  the  demurrer  is  well  taken. 
.  It  may  be  remarked  in  this  connection  that  the  danger  of 
fees  and  charges  being  levied  under  ordinances  of  the  character 
of  those  involved  in  this  action,  whereby  commerce  may  be 
affected,  is  purely  imaginary,  and  does  not  in  fact  exist.  If. 
fees  be  authorized  amounting  to  a  tax  upon  commerce,  being 
beyond  just  compensation  for  the  use  of  improved  wharves, 
they  cannot  be  collected.  To  be  valid,  they  must  be  within 
the  limits  of  just  compensation. 

IV.  The  question  presented  for  our  decision,  under  the 
pleadings  in  these  cases,  is  this:  Are  the  ordinances  of  the 
plaintiffs,  providing  for  the  collection  of  wharfage  fees  for  the 
use  of  wharves  built  and  owned  by  the  respective  cities,  in 
conflict  with  the  provisions  of  the  Constitution  and  laws  of 
the  United  States? 

These  provisions  are  all  intended  to  prohibit  the  levying  of 
taxes  upon  the  commerce  of  the  country  in  the  way  of  duties 
upon  exports  and  imports,  and  imposts  upon  Tessels  engaged 
in  commerce.  The  doctrines  of  the  numerous  cases,. cited  by 
defendant's  counsel,  interpreting  these  provisions  are  familiar. 
Whatever  may  be  regarded  as  taxes  of  this  character,  or  may 
abridge  the  free  use  of  the  Mississippi  river  by  all  the  citizens 
of  the  United  States  is  in  conflict  with  the  laws,  constitutional 
and  statutory,  of  the  Union.  Gibbons  v,  Ogden^  9  AVheaton, 
1;  Brown  v.  Maryland,  12  Wheat.,  419;  Smith  v.  Turner,  7 
How.,  283;  Sinnot  v.  Dcwenport,  22  How.,  227;  AlTny  v. 
California,  24  How.,  169;  Steamshij)  Co.  v.  Port  Wardcrij 
12  Wal.,  204;  Peete  v.  3f organ,  19  Wal.,  581;  Cannon  v. 
New  Orleans,  20  Wal.,  577;  Hockley  v.  Geiagity,  34  N.  Y., 
332;  People  v.  Raymond,  34  Cal.,  492. 
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But  the  rule  of  these  cases  does  not  prevent  a  city  from 
charging  a  reasonable  compensation  for  the  use  of  wharves 
erected  by  it  for  the  convenience  of  commerce.  And  this  is 
held  in  express  words  in  Cannon  v.  New  Orleans^  20  WaL, 
577  (582). 

Wharves  are  necessary  or  convenient  for  vessels  engaged  in 
commerce,  and  when  provided,  though  proper  and  reasonable 
charges  are  required  for  their  use,  they  aid  the  prosecution  of 
commerce.  A  municipal  ordinance,  therefore,  which  provides 
for  wharfage  fees  which  are  not  excessive  cannot  be  regarded 
as  a  regulation  affecting  prejudicially  the  interests  of  com- 
merce or  the  freedom  of  the  river  upon  which  it  is  constructed. 

Such  wharfage  fees  are  not  to  be  regarded  as  a  tax.  They 
are  levied  as  a  compensation  for  the  use  of  the  wharves.     In 

^ . .  the  exercise  of  their  police  powers  the  cities  of 

•  the  State  may  control  the  landings  of  boats,  desig- 

nating the  place  they  shall  receive  or  discharge  freight  and 
passengers.  It  is  within  their  power  to  require  this  to  be 
done  at  these  wharves  and  to  charge  reasonable  compensation 
therefor.  The  City  of  Dubuque  v.  Stout,  32  Iowa,  80.  This 
doctrine  is  founded  upon  the  clearest  reason,  well  understood 
by  all  persons  faniiliar  with  the  transaction  of  business  upon 
the  Mississippi  river. 

It  cannot  be  doubted  that  wharves  are  not  only  convenient 
but  necessary  for  the  transaction  of  business  with  vessels 
navigating  the  river.  They  are  necessary  to  enable  consignees 
to  receive  and  remove  their  goods  and  protect  them  from 
loss.  The  banks  and  margins  of  the  river  are  in  most  cases 
of  clay  and  alluvion.  Goods  delivered  from  vessels  upon 
them  in  their  natural  state  could  not  be  handled  and  would 
be  subject  to  injury  on  account  of  their  muddy  and  swampy 
character.  We  have  seen  that  cities  may  build  wharves  and 
charge  for  their  use  a  sum  that  would  be  a  just  compensation. 
Now  unless  they  have  power  to  compel  vessels  to  land  at  the 
wharves,  the  masters  of  vessels,  in  order  to  escape,  payment  of 
wharfage  fees,  may  discharge  and  receive  cargoes  on  the  natural 
banks  of  the  river,  to  the  inconvenience  and  loss  of  shippers 
and  consignees.  This  power  is  necessary  to  enable  the  cities 
Vol.  xlv — li 
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to  exercise  their  police  authority  in  providing  places  for  the 
landing  of  vessels.  It  has  never  been  doubted  that  the  police 
power  of  the  State,  exercised  through  the  municipal  corpora- 
tions, may  regulate  in  this  way  transactions  connected  with 
commerce.  We  will  not  be  expected  to  cite  authorities  in 
support  of  a  doctrine  so  familiar.  It  is  fully  recognized  in 
the  case  which  we  now  proceed  to  consider. 

V.  Cannon  v.  New  Orleans^  20  Wal.,  577,  is  confidently 
relied  upon  by  defendant  to  support  its  claim  of  exemption 
from  wharfage  fees  provided  for  by  the  ordinances  of  the  cities 
brought  in  question  in  these  actions.  It  was  decided  upon 
the  following  facts:  The  city  of  New  Orleans  made  an  oi'di- 
nance  providing  that,  "from  and  after  the  first  day  of  January, 
1853,  the  levee  and  wharf  dues  on  all  steamboats  which  moor 
or  land  in  any  part  of  the  city  of  New  Oi'leans  shall  be  fixed 
as  follows:  ten  xients  per  ton  if  in  port  not  exceeding  five 
days,  and  five  dollars  per  day  after  said  five  days  shall  have 
expired." 

Under  this  ordinance  the  action  was  brought  to  recover 
back  money  paid  by  the  owner  of  a  steamboat  and  to  enjoin 
further  collection  under  the  ordinance.  The  United  States 
Supreme  Court  held  the  ordinance  invalid,  regarding  the 
dues  collectible  under  it  as  a  tax,  not  as  compensation  for  the 
use  of  the  wharf.  This  language  is  used:  "A  tax  which,  by 
its  terms,  is  due  from  all  vessels  arriving  and  stopping  in  a 
port  without  regard  to  the  place  where  they  may  stop,  whether 
it  be  in  the  channel  of  the  stream,  or  out  ia  a  bay,  or  landed 
at  a  natural  river  bank,  cannot  be  treated  as  a  compensation 
for  the  use  of  a  wharf." 

In  the  cases  before  us  the  wharfage  fee  is  charged  only 
against  vessels  landing  or  mooring  to  the  wharves  or  to  any 
vessels  at  the  wharves,  or,  as  in  the  last  case,  mooring  within 
one  hundred  feet  of  the  wharves. 

But  the  controlling  point  of  difference  between  that  case  and 
these  now  before  us,  is  this:  In  these  it  appears  that  defend- 
ant did  use  the  wharves  erected  by  the  cities,  and  there  is  no 
claim  that  the  wharfage  fees  sought  to  be  recovered  arc  unreason- 
able.   It  does  not  appear  that  in  Cannon  v.  New  Orleans^ 
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the  boat  owner  used  any  wharf  in  the  city;  at  all  events,  the 
fact  that  he  did  moor  his  vessel  to  the  city  wharf  was  not 
relied  npon  to  support  the  right  of  recovery,  and  no  question 
based  thereon  was  presented  to  the  court. 

VI.  But  it  is  claimed  the  ordinances  in  the  case  before  us 
are  void  because   they  provide  for  wharfage  fees  where  boats 

^ .  ^jj^^.  are  not  moored  to  a  wharf;  that  all  the  river  bank 

JMuifo^uaf**"'  within  the  city  is  declared  to  be  wharves,  and  the 
^^^'  city  cannot  exact  compensation  from  vessels  that 

land  at  the  bank  where  no  wharves  have  been  constructed. 

There  are  two  answers  to  this  objection.  The  first  is  that 
under  The  City  of  Dubuque  v.  Stout^  32  Iowa,  80,  the  city 
may  control  the  landing  of  vessels,  fixing  places  by  ordinance 
or  otherwise  where  they  shall  receive  and  discharge  freight 
and  passengers.  The  ordinances  in  these  cases  are  intended  to 
have  the  effect  of  preventing  boats,  in  order  to  escape  charges 
lawfully  made  for  the  use  of  a  wharf,  from  discharging  and 
receiving  freight  at  places  where  no  wharves  have  been  con- 
structed,, which  would  be  to  the  inconvenience  and  loss  of 
shippers  and  consignees.       i 

VII.  The  other  answer  is  this.  Statutes  which  are  partly 
in  conflict  with  the  constitution  will  be  held  void  no  farther 
than  as  to  those  parts  which  are  unconstitutional;  provisions 
which  are  within  the  limits  of  legislative  authority  will  be 
enforced.  Santo  v.  The  State^  2  Iowa,  165;  Walters  v.  Steam- 
boat  Mollie  Dozier^  24  Iowa,  192;  The  City  of  Dea  Moines 
V.  Layman^  21  Iowa,  153;  Childa  v.  Shower^  18  Iowa,  261; 
High  School  V.  County  of  Clayton,  9  Iowa,  175;  The  County 
of  Louisa  V.  Davison  8  Iowa,  517;  The  Dist,  Tj>.  of  Du- 
tuque  V.  Dubuquey  7  Iowa,  262;  Duncan  v.  Sigler^  Morris,  39. 

City  ordinances,  like  statutes,  will  be  upheld  to  the  extent 
of  provisions  authorizing  the  exercise  of  power  clearly  within 
the  scope  of  the  municipal  authority,  while  other  provisions 
in  excess  of  such  authority  will  be  held  void.  Dillon's  Mu- 
nicipal  Corporations,  §  354,  and  notes.  But  If  the  parts  of  the 
statute  or  ordinance  be  necessarily  connected  and  dependent, 
the  whole  must  fall  with  the  void  part. 

Tlie  rule  must  be  extended  to  the  case  of  a  statute  or  ordin- 
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ance  authorizing  two  or  more  acts,  one  of  which  is  within,  and 
the  other  without,  legislative  anthority.  The  first  act  when 
done  under  such  statute  or  ordinance  will  be  valid,  the  second 
void. 

The  several  ordinances  of  the  respective  cities,  it  is  insisted 
by  defendant,  authorize  the  collection  of  wharfage  fees  from 
boats  that  do  not  land  at  the  wharves  of  the  cities.  This,  for 
the  purpose  of  the  argument,  may  be  admitted.  They  author- 
ize the  collection  of  the  fees  in  cases  where  boats*  use  the 
wharves  owned  by  the  cities.  The  collection  of  the  fees  in  the 
first  case,  it  may  be  here  conceded,  is  not  within  municipal 
anthority;  in  the  second  case  it  is  not  forbidden  by  the  con- 
stitution and.  laws  of  the  United  States;  it  maybe  done  in 
the  last,  but  is  forbidden  in  the  first. 

The  doctrines  presented  in  these  views  are  not  infrequently 
applied  to  taxation.  "Where  taxes  are  levied  by  the  same 
ordinance  or  act  of  a  corporation,  some  of  which  are  not 
authorized  by  its  charter,  these  would  be  void;  those  within 
the  corporate  powers  would  be  valid. 

VIII.  The  point  upon  which  we  base  our  decision  in  these 
cases,  namely,  that  the  cities  under  the  ordinances  may  recover 
for  the  actual  use  of  improved  wharves,  was  not  made  nor 
decided  in  Cannon  v.  New  Orleans,  The  question  discussed 
and  decided  in  that  case  was  wliether  the  ordinance  of  New 
Orleans,  in  its  full  breadth,  was  valid.  The  Supreme  Court 
of  Louisiana  held  it  valid  in  its  every  provision  and  to  its  full 
extent.  It  was  not  claimed  in  the  United  States  Supreme 
Court  that  it  would  be  valid  against  vessels  using  improved 
wharves,  and  void  as  to  vessels  landing  at  the  natural  bank  of 
the  river.  We  may  not  inquire  why  the  point  raised  in  these 
cases  was  not  presented  and  discussed  in  that.  It  is  suflicient 
to  know  that  it  was  not,  and  of  course  no  discussion  was  made 
thereon.  The  case  is,  therefore,  not  authority  against  the 
conclusion  we  reach,  but  as  we  have  pointed  out  is  in  harmony 
therewith. 

IX.  The  wharfage  fees  provided  by  the  ordinances  of  the 
^ . .  cities  of  Keokuk  and  Burlington  are  based  upon 

tonnage  duty,  ^^^j  fl^ed  by  the  tonnage  of  the  vessels  landing  at 
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the  wharves.  It  is  insisted  that  this  is  a  tonnage  duty  and  is 
obnoxious  to  Art.  1,  §  10,  par.  10,  of  the  Constitution  of  the 
United  States,  which  forbids  the  imposition  by  the  states  of 
such  imposts. 

It  must  be  admitted  that  this,  constitutional  inhibition  is 
directed  against  taxation  and  is  intended  to  protect  therefrom 
the  cargoes  of  vessels  engaged  in  commerce.  Imports  and 
exports  may  be  subjected  to  duties  by  charges  levied  upon 
vessels  engaged  in  commerce.  This  is  simply  a  form  of  taxa- 
tion. The  constitution,  in  the  clause  inhibiting  duties  upon 
tonnage,  in  terms  forbids  taxes  levied  in  that  manner;  the 
word  duty  means  a  tax,  toll,  impost,  or  custom. 

The  wharfage  fee  charged  under  the  city  ordinances  in  ques- 
tion is  in  no  sense  a  tax.  It  is  a  charge  made  as  compensa- 
tion for  the  use  of  the  wharves  built  and  maintained  for  the 
benefit  of  vessels  engaged  in  commerce.  The  distinctions 
between  such  a  charge  and  a  tax,  toll,  impost,  or  custom  is  too 
obvious  to  admit  of  discussion. 

The  fact  that  the  wharfage  fee  is  graduated  by  the  tonnage 
of  the  vessel  does  not  require  us  to  regard  it  as  a  "duty  on 
tonnage."  The  tonnage  of  the  vessels  using  the  wharves  of 
the  cities  affords  a  convenient  and  just  measure  of  the  fees 
charged,  which  should  be  varied  according  to  the  size  of  the 
boats,  the  larger  occupying  more  space  at  the  wharves  than 
those  of  less  capacity. 

The  foregoing  discussion  disposes  of  all  points  presented  in 
the  several  cases.    The  judgment  in  each  is 

Affirmed. 

Seevers,  Ch.  J.,  dissenting, — My  reasons  for  dissenting 
from  the  foregoing  opinion  are: 

I.  The  right  to  recover  a  reasonable  compensation  is  based 
on  the  fact  that  the  boats  of  the  defendant  landed  at  the  con- 
structed wharves.  There  is  no  count  in  the  petitions  basing 
the  right  to  recover  on  a  qxmntum  meruit.  The  theory  upon 
which  a  recovery  is  sought  is,  that  the  plaintiffs  possessed  the 
power  to  establish  and  construct  wharves;  that  by  ordinance 
such  have  been  established  and  constructed,  and  a  compensa- 
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tion  for  their  use  fixed  thereby.  It  is  that  compensation  fixed 
by  the  ordinance  for  which  a  recovery  is  sought  in  these 
actions,  and  not  a  reasonable  one  for  the  voluntary  use  of 
wharves  constructed  by  the  city. 

The  compulsory  use  of  anything  can  never  be  the  basis  of  a 
reasonable  compensation  for  its  use.  Under  the  ordinances 
the  defendant  was  compelled  to  pay  just  as  much  if  the  vessels 
were  landed  anywhere  in  the  city  limits,  or  anchored  in  the 
stream,  as  at  the  constructed  wharf.  Whatever  might  be  the 
rule  under  proper  pleadings  as  to  the  recovery  of  a  reasonable 
compensation,  no  such  question  is  presented  in  the  record  in 
these  cases. 

II.  I  am  unable  to  distinguish  the  ordinances  in  question 
from  that  in  Gammx)n  'i^.  New  Orleans^  20  Wal.,  577.  The 
port  of  New  Orleans  was  twenty  miles  in  length,  and  the 
constructed  wharf  only  two;  but  this  fact  was  not  deemed 
material  by  the  court.  If,  however,  it  was  of  importance,  the 
proportion  of  established  to  constructed  wharf  in  the  Fort 
Madison  case  is  fully  als  great  as  in  the  New  Orleans  case  — 
the  established  wharf  being  about  two  miles  and  the  constructed 
about  six  hundred  feet. 

The  ordinances  in  all  the  cases  constitute  the  whole  city 
front  a  wharf,  and  in  one  case  the  wharf  extends  to  the  middle 
of  the  main  channel  of  the  river,  and  in  another  to  one  hun- 
dred feet  in  front  of  any  public  landing.  It  is  not  shown  in 
either  of  these  cases  along  how  much  of  the  city  front  wharves 
have  been  constructed.  If  such  wharves  extend  the  whole 
length  of  the  city  front,  the  plaintiff  should  have  so  averred. 

The  burden  was  on  the  plaintiffs  to  establish  such  fact.  It 
does  not  appear  whether  the  vessel  landed  at  the  constructed 
wharf  or  not  in  the  New  Orleans  case.  It  follows,  however, 
that  this  circumstance,  in  the  opinion  of  the  court,  made  no 
difference,  or  it  would  have  been  alluded  to.  If  the  vessel 
landed,  in  the  New  Orleans  case,  at  the  constructed  wharf, 
then,  according  to  the  opinion  of  the  majority  of  this  court, 
the  judgment  should  have  been  in  favor  of  the  city.  Evidently 
this  fact,  in  the  opinion  of  the  Supreme  Court  of  the  United 
States,  was  not  deemed  material.    It  is  intimated  as  the  city 
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lias,  under  the  police  power,  the  right  to  compel  vessels  to 
land  at  certain  designated  places  within  the  limits  of  the  city 
frontage,  that  it  necessarily  follows  they  may  be  compelled  to 
land  at  a  constructed  wharf,  and  compensation  collected  there- 
for. 

I  do  not  impugn  the  correctness  of  the  rule  laid  down  in 
Dubuque  v.  Stout^  32  Iowa,  80;  but  I  do  deny  that  any  such 
consequence  as  compensation  for  the  use  of  the  wharf  follows. 
That  case  has  nothing  whatever  to  do  with  the  subject  under 
consideration.  The  decision  is  based  solely  on  the  police 
.  power,  and  has  no  bearing  on  the  question  whether  these  ordi- 
nances are  void  because  in  conflict  with  the  Constitution  of 
the  United  States.  Even  if  wrong  in  this,  I  recognize  the 
principle  that  in  this  class  of  questions  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  conclusive  in  this 
court.  As  I  have  said,  these  cases  cannot  be  distinguished 
from  the  New  Orleans  case,  and  this  court  is  bound  thereby. 

It  is  said  in  that  case  "the  tax  is  therefore  collectible  for 
vessels  which  land  at  any  point  on  the  banks  of  the  river, 
without  regard  to  the  existence  of  wharves."  The  same  re- 
sult must  follow  in  the  cases  at  bar,  for  the  facts  and  purport 
of  the  ordinances  are  identical. 

It  is  also  said  in  that  case:  "  Tlie  tax  is  also  the  same  for  a 
vessel  which  is  moored  in  any  part  of  the  port  of  New  Or- 
leans, whether  she  ties  np  to  a  wharf  or  not,  or  is  located  at 
the  shore  or  in  the  middle  of  the  river."  Here,  again,  the 
same  result  must  follow,  for  the  ordinances  in  this  respect  are 
identical. 

It  is  further  said  in  that  case:  "  A  tax  which  by  its  terms 
is  due  from  all  vessels  arriving  and  stopping  in  a  port,  without 
regard  to  the  place  where  they  may  stop,  whether  it  be  in  the 
channel  pf  the  stream,  or  out  in  the  bay,  or  landed  at  a  natural 
river  bank,  cannot  be  treated  as  a  compensation  for  the  use  of 
a  wharf."  Here,  again,  the  cases  at  bar  fulfill  exactly  all  the 
conditions  and  limitations  above  stated.  In  the  opinion  of 
the  majority  of  the  court  stress  is  laid  on  that  portion  of  the 
opinion  in  the  New  Orleans  case  which  intimates  that  a  reas- 
onable compensation  may  be  recovered  for  the  use  of  a  con- 
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Btructed  wharf.  What  is  meant  in  that  case  as  to  such  recovery 
is  simply  this:  The  power  of  the  city  is  likened  to  that  of 
an  individual,  and  if  the  city  under  its  charter  has  the  power 
and  does  construct  a  wharf,  a  reasonable  compensation  may, 
by  ordinance,  be  collected  from  vessels  using  it;  but  the  city 
cannot,  by  ordinance,  establish  a  wharf,  construct  it,  and  then 
provide  that  vessels  landing  at  the  natural  bank  of  the  river 
or  mooring  in  the  stream  shall  pay  wharfage  dues.  Such 
dues  are  neither  more  or  less  than  a  tax  for  stopping  in  port, 
and  not  compensation  for  the  use  of  the  wharf. 

If,  under  the  police  power,  vessels  may  be  required  to  land  . 
at  the  constructed  wharf,  and  the  right  to  compensation  fol- 
lows because  of  this  compulsory  use,  then  the  Constitution  of 
the  United  States  is  but  a  rope  of  sand,  and  vessels  engaged 
in  commerce  on  the  navigable  waters  of  the  country  are  at 
the  mercy  of  every  municipality  located  on  the  borders  of  the 
stream.  Such  power  might  be  so  exercised  as  to  annihilate 
and  destroy  the  commerce  of  the  JVIississippi  river. 

It  is  maintained  that  one  part  of  the  ordinances  may  be 
held  valid  even  though  another  portion  be  void.  While  I 
concede  there  is  such  a  rule,  I  deny  its  application  to  the 
ordinances  in  question,  for  the  reason  that  there  is  but  a  single 
subject  matter  contemplated  thereby.  There  is  nothing  said 
as  to  constructed  wharves  or  any  charge  made  for  landing 
vessels  thereat.  Nor  do  they  contain  two  separate  prohibitions 
relating  to  different  acts  with  distinct  penalties  for  each.  I 
am,  therefore,  unable  to  see  how  one  part  can  be  held  valid 
when  another  part  is  void,  or  rather  how  the  subject  matter 
can  be  separated  or  divided  by  judicial  construction,  when 
the  ordinances  define  and  contemplate  but  a  single  subject 
matter  as  a  distinct  whole:  The  length  of  this  dissent  forbids 
that  I  should  further  enlarge  on  this  subject.  In  my  opinion 
the  judgment  of  the  court  below  should  be  reversed. 
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Watt  v.  The  B.,  C.  R.  &  M.  R.  Co. 

1.  Evidence :  conflict  of:  practice.    Where  there  is  a  conflict  in  the 

evidence,  a  judgment  will  not  be  reversed  because  there  was  not  suffi- 
cient evidence  to  sustain  the  verdict. 

2.  New  Trial :  newly  discovered  eyidencb.    Where  the  application 

for  a  new  trial  on  the  ground  of  newly  discovered  evidence  shows  that 
the  evidence  is  material  and  not  cumulative,  and  that  reasonable  dili- 
gence was  exercised  to  discover  it,  the  new  trial  should  be  granted. 

3.  :  CUMULATIVE  EVIDENCE.  The  admission  of  a  party  is  not  evi- 
dence of  the  same  kind  as  the  testimony  of  other  witnesses,  and  there- 
fore is  not  cumulative,  although  relating  to  the  same  controverted  fact. 

Appeal  from  Linn  District  Court. 

Wednesday,  December  13. 

This  is  an  action  for  damages  for  a  personal  injury.  There 
was  trial  by  jury,  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. 

J.  <&  S.  K.  Tracy ^  for  appellant. 

/.  M,  Preston  &  Son^  for  appellee. 

EoTHROOK,  J. — I.  The  plaintiff  was  a  passenger  on  defend- 
ant's  train,  and  in  crossing  a  bridge  between  Cedar  Kapids 
and  Yinton,  which  was  undergoing  repairs,  while  sitting  at  an 
open  window  in  a  passenger  coach,  his  arm  was  broken,  either 
because  of  some  object  projecting  into  the  car  through  the 
window,  or  by  reason  of  plaintiff's  permitting  his  arm  to  pro- 
trude beyond  the  window  and  outside  the  car,  and  thus  coming 
in  contact  with  some  object.  The  main  controversy  on  the 
trial  was  as  to  the  position  of  plaintiff's  arm  when  he  received 
the  injury;  it  being  conceded  that  if  some  object  projected 
into  the  car  and  injured  him  the  defendant  was  liable;  but  if 
the  plaintiff  carelessly  permitted  his  arm  to  protrude  through 
the  window  and  outside  the  car,  and  was  thus  injured,  ho 
could  not  recover. 
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The  instructions  of  the  court  to  the  jury  were  based  upon 
this  idea,  and  with  the  instructions  the  parties  were  content. 
1.  kvtdknce:  There  is  no  doubt  of  the  correctness  of  the  instruc- 
practice.  tions  given.  Ihey  are  lully  sustained  by  author- 
ity, and  are  based  on  sound  reason. 

The  first  error  assigned  and  argued  is  that  the  verdict  was 
not  sustained  by  suflBcient  evidence  and  was  contrary  to  law. 
The  most  that  can  be  said  on  this  question  is  that  there  is  a 
conflict  in  the  evidence.  The  plaintiff  testified  that  his  arm 
did  not  extend  beyond  the  window,  and,  although  there  was 
evidence  tending  strongly  to  show  the  contrary,  it  was  for  the 
jxxry  to  determine  this  question  of  fact,  and  we  are  not  prepared 
to  say  that  the  verdict  was  so  manifestly  against  the  evidence 
as  to  require  a  reversal  of  the  case  under  the  rule  so  often 
announced  by  this  court. 

The  original  answer  alleged  that  the  plaintiff  carelessly  and 
negligently  permitted  his  arm  to  project  beyond  the  case  of  a 
window  of  the  car  in  which  plaintiff  was  seatqd,  whereby  the 
said  plaintiff's  arm  came  in  contact  with  a  stick  of  timber 
and  was  broken.  The  defendant's  evidence  tended  to  show 
that  plaintiff's  arm  was  outside  the  window,  and  was  broken 
by  a  rope  or  ropes  attached  to  certain  hoisting  apparatus  near 
the  railroad  track.  After  the  evidence  was  closed  defendant 
amended  the  answer  by  inserting  the  words  "  rope  or  ropes," 
before  the  words  "  stick  of  timber,"  so  as  to  make  the  allega- 
tion conform  to  what  defendant's  counsel  claimed  the  proof 
to  be. 

Counsel  for  plaintiff  insists  that  the  evidence  is  suflScient  to 
sustain  the  verdict,  because  they  are  entitled  to  have  the  admis- 
sion in  the  original  answer,  that  the  injury  was  occasioned  by 
a  stick  of  timber  considered  in  determining  the  question.  It 
may  be  proper  to  say  that  we  arrived  at  the  conclusion  that 
the  verdict  is  sufficiently  supported  by  the  evidence,  without 
considering  this  as  an  admission  of  a  fact.  The  court  below 
instructed  the  jury  that  the  allegation  that  plaintiff's  arm  was 
struck  by  a  stick  of  timber  was  an  immaterial  allegation,  and 
should  in  no  manner  influence  them  in  deciding  the  case. 
No  exceptions  were  taken  to  this  instruction  by  plaintiff;  he 
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does  not  appeal,  and  it  was  the  duty  of  the  jury  to  follow  the 
Instruction  which  we  presume  they  did.  But  aside  from  this 
consideration  we  believe  the  instruction  to  be  correct. 

The  allegation  of  the  answer  in  question  was  not  in  the 
nature  of  the  distinct  admission  of  a  material  fact.  It  was 
merely  descriptive  of  the  manner  in  which  the  injury  was 
received,  and  did  not  relieve  plaintiff  from  establishing  all  the 
material  allegations  of  the  petition  by  competent  evidence. 

II.  The  only  other  assignment  of  error  is  that  the  court 
erred  in  overruling  defendant's  motion  for  a  new  trial,  based  on 
2  NKw  trial:  *^®  grounds  of  newly  discovered  evidence,  mate- 
co^ered  *evi-  ^^^'  ^^^  defendant.  ITie  defendant  with  the  motion 
dence.  f^j.  jj^^  ^.,.{^^1  exhibited  certain  aflSdavits.     One  of 

these  was  made  by  one  George  Goodrich,  who  states  that  at 
the  time'  of  the  injury  he  was  in  the  same  car,  and  in  the 
same  seat  with  plaintiff,  that  he  particularly  noticed  plain- 
tiff, and  knows  that  his  arm  was  out  of  the  window  when 
it  was  broken.  Another  affidavit,  by  Carrie  Norton,  states 
that  she  was  a  passenger  in  the  same  car  with  plaintiff 
and  particularly  noticed  his  position,  and  that  she  knows 
his  arm  was  out  of  the  window  at  the  time  it  was  broken. 
Another  affidavit,  by  Jno.  W.  Traer,  is  to  the  effect  that 
in  the  summer  or  fall  of  1874  he  had  a  conversation  with 
plaintiff  in  which  he  admitted  that  at  the  time  of  the  accident 
his  arm  was  protruding  out  of  the  window,  and  that  after- 
wards in  another  conversation  plaintiff  made  the  same  admis- 
sion. There  is  also  the  affidavit  of  G.  W.  Edwards,  general 
agent  of  the  defendant,  whose  duty  it  was  to  look  up  evidence 
and  prepare  cases  for  trial,  and  the  affidavit  of  A.  S.  Belt,  one 
of  the  attorneys  of  defendant,  upon  the  question  of  the  diligence 
exercised  by  them  in  collecting  evidence.  Without  setting  out 
these  affidavits  particularly,  it  is  sufficient  to  say  that  we  believe 
they  establish  such  diligence  that  the  motion  for  new  trial 
should  not  have  been  overruled  for  want  of  a  sufficient  showing 
on  that  question.  They  do  not  consist  of  mere  general  allega- 
tions of  diligence,  but  they  set  out  what  acts  affiants  did  to 
discover  and  collect  evidence.  That  the  evidence  in  question 
is  material  must  be  conceded.    If  the  testimony  of  either  one 
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of  these  witnesses  had  been  before  the  jury,  and  the  jury  had 
believed  the  same  to  be  true,  thie  verdict  should  unquestion- 
ably have  been  for  the  defendant. 

Another  and  a  more  diflScult  question  is  as  to  whether  the 
newly  discovered  evidence  is  merely  cumulative.     It  may  be 

3. :  cu-    considered  as  settled  law  that  a  new  trial  will  not 

dence.  be  granted  because  of  the  discovery  of  evidence 

which  is  merely  cumulative  in  its  character.  Graham  & 
Waterman  on  New  Trials,  486,  495,  and  cases  cited;  Manim 
V.  Malony^  7  Iowa,  81;  Sturgeon  v.  Ferron^  14  Id.,  160; 
Alger  ^v.  Menitt^  16  Id.,  121;  German  v.  The  Maquoketa 
Savings  Bank,  38  Id.,  368. 

In  the  last  case  above  cited  it  is  said:  "  It  is  exceedingly 
difficult,  if  not  impossible,  to  furnish  a  general  definition  of 
cumulative  evidence,  which  in  a  given  case  will  materially 
aid  in  determining  whether  particular  testimony  oflFered  falls 
within,  or  without,  that  class."  In  1  Greenleaf  on  Evidence, 
Sec.  2,  it  is  said:  "Cumulative  evidence  is  evidence  of  the 
same  kind,  to  the  same  point.  Thus,  if  a  fact  is  attempted  to 
be  proved  by  the  verbal  admission  of  the  party,  evidence  of 
another  admission  of  the;  same  fact  is  cumulative." 

Evidence  is  not  necessarily  cumulative  because  it  tends  to 
establish  the  issue  which  was  mainly  controverted  on  the  trial. 
Under  the  rule  as  laid  down  in  Greenleaf  on  Evidence,  above 
cited,  the  evidence  must  not  only  be  to  the  same  point,  that  is 
to  the  same  fact  in  controversy,  but  it  must  be  of  the  same 
kind  as  that  produced  on  the  trial.  Applying  this  rule  to  the 
affidavit  of  Traer,  his  evidence  therein  contained  is  not  cumu- 
lative. No  witness  on  the  trial  testified  to  any  admission  of 
the  plaintiff,  as  to  his  position  at  the  time  of  the  accident. 
The  affidavit  of  Traer  was  original  evidence  of  a  kind  differ- 
ent from  any  produced  on  the  trial. 

It  is  urged  by  counsel  for  plaintiff  that  Traer  was  a  director 
of  the  defendant,  and  that,  knowing  of  the  admission  sworn  to 
by  him,  the  defendant  should  be  held  to  have  knowledge  thereof, 
or  that  it  was  his  duty  to  communicate  the  fact  to  the  proper 
officer  of  the  defendant.  The  satisfactory  answer  to  this  is  that 
the  affidavit  of  Belt  shows  that  it  was  no  part  of  the  duty  of 
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Tracr  to  look  up  evidence,  or  to  assist  iti  the  preparation  of 
cases  for  trial  and  at  the  time  of  the  trial  and  for  several  months 
before,  the  defendant's  road  wan  in  the  hands  of  a  receiver, 
who  had  full  control  of  this  suit  to  the  exclusion  of  the  direct- 
ors or  other  officers  of  the  company. 

There  is  more  ground  for  the  claim  that  the  evidence  con- 
tained in  the  affidavits  of  the  other  witnesses  is  cumulative, 
and  still  we  confess  to  great  doubts  on  that  question.  As  we 
find,  however,  that  the  evidence  of  Traer  was  Hot  cumulative, 
that  it  was  material,  and  that  the  defendant  is  not'  properly 
chargeable  with  a  want  of  diligence  in  failing  to  discover  it 
before  the  trial,  we  think  the  court  below  erred  in  not  sustain- 
ing the  motion  for  a  new  trial. 

Reversed. 


Miner,  Beal  &  Haokett  v.  Austin. 

1.  Administrator ;  ancillary  AD>nNisTRATOR:  rights  op  non -resi- 
dent CREDITORS.  Non-resident  creditors  have  the  right  to  prove  their 
claims  under  an  ancillary  administration;  if  the  ancillary  estate  is  sol- 
vent, the  administrator  may  proceed  to  pay  the  claims  against  that 
estate  in  full,  unless  it  be  shown  that  the  principal  estate  is  insolvent, 
in  which  case  the  non-resident  creditors  are  entitled  to  share  in  the 
ancillary  estate.  Whether  they  should  be  postponed  in  respect  to  all 
payments  from  the  ancillary  estate  until  they  have  exhausted  their 
daim  upon  the  principal  estate,  qucere. 

Appeal  from  Linn  Circuit  Court. 

"Wednesday,  December  13. 

The  defendant's  intestate  died  jn  Cook  county,  HI.,  and  let- 
ters of  administration  were  issued  there  upon  his  estate.  He 
left  property,  however,  in  Linn  county,  Iowa,  to  the  an^ount 
of  about  $6,000,  and  letters  of  administration  were  issued 
there.  The  plaintiflFs  have  a  claim  against  the -estate  to  the 
amount  of  about  $60,000,  which  claim  was  filed  and  allowed 
in  the  Probate  Court  of  Cook  county,  HI.,  the  forum  of  the 
principal  or  domiciliary  administration,  and  they  now  ask  for 
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an  allowance  of  the  same  claim  in  the  Circuit  Court  of  Linn 
county,  Iowa,  the  forum  of  the  ancillary  administration. 

A  claim  to  the  amount  of  about  $2,000  has  been  allowed  in 
the  said  Circuit  Court  to  a  creditor  who  is  a  resident  of  Iowa. 
The  plaintiffs  are  residents  of  Massachusetts.  The  Circuit 
Court  refused  to  allow  their  claim,  and  they  now  appeal  to 
this  court. 

/.  M.  Preston  c&  Son,  for  appellants. 

Mills  cfe  Blake  and  W.  Q,  Thompson,  for  appellee.     * 

Adams,  J. — The  plaintiffs'  claim  was  resisted  and  disallowed 
on  the  ground  that  the  Iowa  creditor  was  entitled  to  be  paid 
1.  ADMiNis-  in  full  by  the  ancillary  administrator  as  against 
cniarvadmin-  non-resident  creditors   whose  claim  had  already 

rights  of  non-  been  tiled  and  allowed  in  the  court  of  the  principal 
resident  cred-      ,     .    .  .  ^  i»   i  .       . 

itors.  administration.     In  support  of  this  view  our  atten- 

tion is  called  by  counsel  for  the  appellee  to  the  case  oi  Dawes 
V.  Head,  3  Pick.,  128,  and  especially  to  the  following  words: 
"The  current  opinion  of  the  different  courts  of  the  United 
States  is  strongly  in  favor  of  the  jurisdiction,  and  that  the 
claims  of  the  suitors  here  and  of  our  own  citizens  who  are 
creditors  shall  be  preferred."  This  statement,  however,  ap- 
pears, by  reference  to  the  case,  to  be  contained,  not  in  the 
opinion  of  the  court,  but  in  the  brief  of  counsel.  We  have 
to  examine,  therefore,  and  determine  for  ourselves  whether  it 
is  the  current  opinion  of  the  different  courts  of  the  United 
States  that  resident  creditors  in  such  a  case  are  entitled  to  a 
preference.  In  Wharton's  Conflict  of  Laws,  Sec.  640,  it  is- 
said:  **  An  ancillary  administrator  must  satisfy  in  full  the 
creditors  of  his  jurisdiction,,  even  though  the  principal  ad- 
ministration be  insolvent."  This  statement  is  based  upon 
Cook  V.  Oreyson,  2  Drewry,  286,  and  Pardo  v.  Bingham, 
Law  Reporter,  6  Eq.,  485;  neither  of  which  decisions  is  Ameri- 
can. We  have  then  to  proceed  a  little  farther  in  order  to  deter- 
mine what  is  the  doctrine  of  the  courts  of  the  United  States. 
In  Eedfield  on  Wills,  3d  Vol.,  page  29,  it  is  said:  "As  no 
creditor  out  of  the  ancillary  administration  can  present  his 
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claim  before  the  commission  of  the  ancillary  administration, 
the  personal  representative  can,  strictly  speaking,  know  noth- 
ing of  any  other  creditor.  All  claimants  except  local  creditors 
should  more  properly  be  referred  to  the  principal  administra- 
tion." This  statement  is  based  upon  Richards  v.  Dutch,  8 
Mass.,  506,  and  Dawes  v.  BoyUton^  9  Mass.,  337. 

So  far  as  the  assumption  is  concerned  that  no  claims  can  be 
allowed  under  the  ancillary  administration  except  those  of 
loe-al  creditors,  there  is  not  only  no  warrant  for  it  in  the  cases 
cited,  but  it  is  directly  in  conflict  with  a  later  decision  in 
Massachusetts,  as  we  will  show  hereafter. 

In  Hunt  V.  Fay,  Adm^r.,  7  Vt,  170  (183),  the  court  said: 
"Considering  the  administration  where  the  intestate  had  his 
domicile  as  the  principal  administration,  and  that  the  creditors 
must  resort  there  for  the  purpose  of  substantiating  their 
claims,  and  that  all  personal  assets  must  ultimately  be  trans- 
mitted for  that  purpose  to  the  principal  administrator,  if  the 
funds  collected  by  the  auxiliary  administrator  are  necessary 
for  the  purpose  of  paying  debts  against  the  estate,  and  if  not 
wanted  are  to  be  distributed  among  those  entitled  thereto  by 
the  principal  or  auxiliary  administrator  as  the  courts  where 
the  funds  are  collected  shall  deem  expedient,  subject  to  the 
claims  which  the  citizens  of  the  government  have  upon  the 
funds  within  their  jurisdiction,  we  think  that  the  citizens  of 
no  other  State  can  come  in  to  claim  a  share  in  the  funds  of  a 
subordinate  administrator,  and  that  the  object  of  a  commission 
in  the  State  where  the  second  administration  is  granted  is 
only  to  ascertain  the  claims  of  creditors  within  that  State 
who  are  to  be  paid  before  the  funds  collected  are  suffered  to 
be  transmitted;  that  to  permit  any  creditor  not  living  within 
the  jurisdictron  where  the  auxiliary  administration  is  granted 
to  come  in  for  a  share  of  the  effects  found  there  would  be  un- 
just and  inequitable, — would  give  them  an  undue  advantage, 
and  present  great  embarrassment  in  the  settlement  of  estates." 
The  foregoing  might  be  considered  as  an  authority  for  the 
doctrine  for  which  the  appellee  contends,  were  it  not  for  the 
fact  that  the  right  of  the  plaintiff  to  prove  his  claim  was  de- 
nied upon  the  ground  that  he  was  a  resident  of  the  State  of 
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New  Hampshire,  in  which  was  the  principal  administration, 
and  he  had  failed  to  present  his  claim  for  allowance  in  that 
State  within  the  time  allowed  in  that  State.  Besides,  if  the 
doctrine  of  the  quotation  could  be  regarded  as  more  than  a 
dictum  it  would  be  weakened  somewhat  as  authority  by  the 
dissent  of  Mattooks,  J.,  who  says:  "The  .circumstance  of 
the  creditor  being  a  resident  of  New  Hampshire  is  of  no  im- 
portance. To  allow  the  citizens  of  Vermont  to  present  their 
claims  here  and  not  those  of  New  Hampshire  is,  in  my  view, 
without  any  good  reason  and  would  equally  exclude  creditors 
dwelling  in  New  York  or  Massachusetts;  and  the  inconven- 
iences of  these  exclusive  and  particular  allowances  near  the 
lines  of  the  State  where  creditors  reside,  and  property  real 
and  personal  is  often  owned  by  the  deceased  in  two  States, 
especially  where  there  is  an  actual  insolvency,  would  be  very 
great,  and  what  is  believed  has  not  hitherto  been  understood 
or  practiced."  If  we  may  except  the  decision  in  this  case,  as 
authority  for  the  appellee,  we  may  say  that  we  have  seen  no 
American  case  that  is. 

On  the  other  hand  we  have  to  say  that  we  have  seen  but  one 
case  where  the  precise  question  has  been  drawn  in  issue,  that 
can  be  regarded  as  authority  for  the  appellant,  and  that  case 
lacks  one  or  more  elements  which  exist  in  the  case  at  bar.  It 
is  in  point  so  far  as  the  question  of  the  preference  of  resident 
creditors  is  concerned.  In  Davis  v.  Esty  et  al.y  Adm^rs.^  8 
Pick.,  475,  the  defendants'  intestate  resided  in  Vermont  at  the 
time  of  his  death  and  administration  was  granted  to  them  there. 

The  intestate  owned  property  in  Massachusetts  and  ancillary 
administration  was  granted  to  the  defendants  in  that  state. 
The  estate  was  insolvent.  The  plaintiff  was  a  creditor  resid- 
ing in  Massachusetts,  and  presented  his  claim  in  that  state. 
The  court  said:  "Tlie  property  in  Vermont  by  the  adminis- 
trators is  to  be  accaunted  for  there;  but  the  property  in  this 
commonwealth  is  liable  to  a  certain  extent  to  the  debt  here. 
As  the  estate  is  insolvent,  a  creditor  here  is  not  to  be  paid  his 
whole  debt  to  the  prejudice  of  creditors  in  Vermont,  but  only 
Vipro  rata  dividend.  There  is  no  diflSculty  in  this  case  as  to 
the  modus  operandi.    Judgment  is  to  be  taken  for  the  whole 
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debt,  but  no  execution  is  to  issue.  The  administrators  will 
ascertain  the  amount  of  the  assets  and  debts  in  both  states, 
and  pay  the  creditors  here  pro  rataP  Tliis  ruling,  it  is  true, 
is  not  inconsistent  with  the  ruling  of  the  court  below,  if  its 
ruling  had  been  made  wholly  upon  the  ground  that  the  plain- 
tiff's claim  had  been  allowed  imder  the  principal  administra- 
tion, and  that  the  assets  under  both  administrations  must  be 
divided  jpro  rata  among  all  the  creditors  whose  claims  have 
been  allowed  under  the  one  administration  or  the  other.  But 
an  objection  was  made  to  the  allowance  of  the  plaintiff's  claim 
on  the  ground  that  the  Iowa  creditor  was  entitled  to  be  first 
paid  in  full  out  of  the  Iowa  assets,  and  we  will  assume  that 
the  ruling  of  the  court  below  was  based  in  part  at  least  upon 
that  ground,  especially  as  this  is  the  principal  question  which 
counsel  have  presented  in  their  arguments.  We  will  proceed 
then  to  inquire  as  to  whether  a  distinction  should  be  made 
between  resident  and  non-resident  creditors. 

On  this  point  it  is  proper  to  say  that  there  is  nothing  in  the 
Code  to  indicate  that  there  should  be.  On  the  oth^er  hand,  the 
Constitution  of  the  United  States  provides  that  "  the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states."  It  is  true  that  it  has  been 
sometimes  thought  that  this  provision  does  not  apply  to  the 
respective  rights  of  resident  and  non-resident  creditors  to  the 
estate  of  a  deceased  debtor  held  under  an  ancillary  adminis- 
tration. In  Hunt  V.  Fay^  ddministrator^  above  cited,  the 
court  said:  "There  are  some  privileges  and  immunities  which 
ai'e  necessarily  connected  with  the  residence  of  the  citizen, 
which  cannot  be  enjoyed  by  those  residing  elsewhere,  and  the 
right  of  resorting  to  the  funds  of  a  deceased  debtor  within  the 
territorial  limits  of  a  state  may  be  one  of  them."  But  this 
assertion  is  not  sustained  by  any  very  satisfactory  reasoning, 
and  it  is  doubtful  whether  it  can  be.  In  Goodall  v.  Marshall^ 
11  N.  H.,  95,  the  court  thought  that  the  constitutional  provi- 
sion had  application  to  such  a  case. 

Without  dwelling  upon  this  question,  upon  which  we  might 
not  arrive  at  a  satisfactory  determination,  we  may  observe  that 
it  has  been  thought  that  the  rights  of  non-resident  creditors 
Vol.  xlv — 15 
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in  such  a  case  may  be  placed  upon  broader  ground.  In  Dawes 
V.  Head^  3  Pick.,  128,  Pabker,  J.,  says:  "We  cannot  think 
that  in  any  civilized  country  advantage  ought  to  be  taken  of 
the  accidental  circumstance  of  property  being  found  within 
its  territory  which  may  be  reduced  to  possession  by  the  aid  of 
its  courts  and  law  to  sequester  the  whole  for  the  use  of  its 
own  subjects  or  citizens,  and  where  it  shall  be  known  that  all 
the  estate  and  effects  of  the  deceased  are  insufficient  to  pay 
his  just  debts.  Such  a  doctrine  would  be  derogatory  to  the 
character  of  any  government."  In  Goodall  v.  Marsluill^ 
above  cited,  Parker,  J.,  says:  "If  the  creditors  of  the  domi- 
cile may  pursue  the  property  of  the  debtor  in  his  life  time  in 
another  government,  equally  with  the  citizens  of  the  govern- 
ment where  the  property  is  situated,  no  sound  reason  suggests 
itself  why  they  should  be  debarred  of  a  remedy,  and  the  prop- 
erty be  appropriated  exclusively,  or  in  the  first  place,  to  the 
satisfaction  of  the  creditors  in  the  latter  government  on  his 
decease.  Even  if,  by  permitting  them  to  come  in,  the  prop- 
erty may  be  insuflScient  to  pay  all,  and  the  creditors  in  the 
government  where  the  property  is  situated  be  thereby  com- 
pelled to  resort  to  the  principal  administration  where  the 
debtor  had  his  domicile,  or  to  lose  their  debts  or  a  portion  of 
them,  this  result  is  not  other  than  might  have  been  attained 
in  the  life  time  of  the  debtor  by  his  withdrawal  of  the  prop- 
erty from  their  jurisdiction." 

In  Kent's  Com.,  2d  vol.,  434,  it  is  said:  "Tlie  intimation  has 
been  strong  that  such  an  auxiliary  administrator,  in  case  of  a 
solvent  estate,  was  bound  to  apply  the  assets  found  here  to 
pay  debts  due  here,  and  that  it  would  be  a  useless  and  unrea- 
sonable courtesy  to  send  the  assets  abroad  and  the  resident 
claimant  after  them.  But  if  the  estate  was  insolvent,  the 
question  became  more  diflScult.  The  assets  ought  not  to  be 
sequestered  for  the  exclusive  benefit  of  our  own  citizens." 

Upon  principle  and  authority  we  have  come  to  the  conclu- 
sion that  non-resident  creditors  have  the  right  to  prove  their 
claims  under  an  ancillary  administration.  How  distribution 
should  be  made  is  a  different  and  more  diflScult  question.  If 
the  assets  in  the  hands  of  the  principal  administrator  are  sufli- 
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cient  to  pay  all  the  claims  allowed  in  the  forum  of  the  princi- 
pal administration,  and  the  assets  in  the  hands  of  the  ancillary 
administrator  are  sufficient  to  pay  all  the  claims  which  have 
been  allowed  in  the  forum  of  the  ancillary  administration,  no 
difficulty  can  of  course  arise.  If  the  ancillary  estate  is  sol- 
vent, we  think  that  the  ancillary  administrator  may  proceed 
to  pay  the  claims  against  that  estate  in  full,  unless  it  is  shown 
in  the  forum  of  the  ancillary  administration  that  the  principal 
estate  is  insolvent.  What  should  then  be  done,  it  is  not  neces- 
sary for  us  now  to  determine.  In  Dawes  v,  Head^  above  cited, 
it  is  said:  "The  proper  course  would  undoubtedly  be  to  retain 
the  funds  for  2^  pro  rata  distribution  according  to  the  laws  of 
our  state,  among  the  citizens  thereof,  having  regard  to  all  the 
assets  either  in  the  hands  of  the  principal  administrator, 
or  of  the  administrator  here,  and  having  regard  also  to  the 
whole  debts  which,  by  the  laws  of  either  country,  are  payable 
out  of  those  assets."  TVe  can  but  express  a  doubt  whether 
that  rule  would  not  be  found  in  practice  to  involve  too  great 
complications  and  delay.  But  the  case  which  we  have  before 
us  is  one  where  the  ancillary  estate  is  insolvent  (or  will  be  if 
the  plaintiffs'  claim  is  allowed,  as  we  hold  it  should  be),  and 
there  is  no  evidence  as  to  whether  the  principal  estate  is  sol- 
vent or  insolvent.  If  it  is  solvent,  it  is  clear  that  the  plain- 
tiffs whose  claim  has  been  allowed  against  it  should  receive 
their  payment  from  it.  But  if  it  is  insolvent,  and  cannot 
pay  as  large  a  per  centage  as  the  ancillary  estate  could  pay  if 
no  claims  were  allowed  against  it  except  those  which  are 
allowed  against  it  alone,  then  the  plaintiffs  would  be  entitled 
to  share  in  the  ancillary  estate;  and  inasmuch  as  this  may 
happen,  we  hold  that  the  Circuit  Court  erred  in  disallowing 
their  claim.  But  justice  would  seem  to  require  that  they 
should  not  in  the  aggregate  receive  a  larger  per  centage  than 
those  whose  claims  have  been  allowed  against  the  ancillary 
estate  alone.  Whether  they  should  be  postponed  in  respect  to 
all  payments  by  the  ancillary  administrator  until  they  have 
exhausted  their  claim  upon  the  principal  estate,  is  a  question 
not  necessarily  raised  by  the  record,  and  we  forbear  expressing 
an  opinion  npon  it.  Reveesbd. 
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L^  ^  Babe  v.  Van  Duyn. 

1.  Contract:  constkuction  op:  bescission.     Where  the  owner  of  a 

horse  placed  him  in  the  hands  of  another  to  be  trained  and  driven  for  a 
specified  time,  reserving  to  himself  the  right  to  take  possession  of  the 
animal  whenever  he  became  dissatisfied  with  the  manner  in  which  he 
was  kept  and  trained,  he  was  not  entitled  to  take  the  horse  from  the 
trainer  without  showing  some  negligence  or  ill  treatment  on  the  part 
of  the  latter,  or  other  grounds  justifying  him  in  rescinding  the  con- 
tract. 

2.  :  :  DAMAGES.    The  trainer  was  entitled,  after  the  rescis- 


sion of  the  contract,  to  the  reasonable  value  of  his  services  in  training 
and  keeping  the  horse  during  the  time  he  was  in  his  possession. 

Appeal  from  Black  Hawk  Circuit  Court, 
Wednesday,  December  13. 

The  petition  of  plaintiff  alleges  that  he  entered  into  a  ver- 
bal agreement  with  defendant  to  take,  drive  and  train  his 
horse  during  the  seasons  of  1875  and  1876,  in  consideration  of 
which  defendant  agreed  to  furnish  plaintiff  with  money  to 
the  extent  of  five  hundred  dollars,  to  enable  him  to  enter  said 
horse  at  county  fairs  and  other  races  during  said  seasons,  and 
to  pay  all  actual  disbursements  necessary  in  traveling  with 
said  horse,  including  shoeing,  keeping  and  other  expenses; 
that  plaintiff  was  to  have  as  compensation  for  his  services  and 
keeping  said  horse  two-thirds  of  all  premiums  won  by  said 
horse  after  refunding  to  defendant  the  money  advanced  by 
him;  that  in  pursuance  of  said  agreement  plaintiff  took,  kept, 
trained  and  worked  the  horse  from  the  Ist  of  May  to  the  9th 
of  October,  1875,  when  defendant  wrongfully,  without  plain- 
tift''s  knowledge  or  consent,  took  the  horse  from  plaintiff's 
possession,  and  refused  to  further  comply  with  the  contract; 
that  defendant  refused  to  furnish  money  to  enter  said  horse 
at  any  fair  or  race  during  the  season  of  1875,  whereby  plaintiff 
was  prevented  from  winning  anything  with  said  horse;  that 
the  actual  value  of  the  keeping,  shoeing  and  training  of  said 
horse,  whilst  plaintiff  had  possession  thereof,  was  the  sum  of 
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$1.50  per  day,  amoanting  to  the  sam  of  $250.    For  this  sum 
plaintiif  asks  judgment. 

The  answer  of  defendant  denies  the  allegations  of  the  peti- 
tion, and  alleges  that  it  was  verbally  agreed  between  plaintiff 
and  defendant  that  plaintiff  should  take  the  horse  of  defend- 
ant, properly  drive,  train,  take  care  of,  and*  bear  all  the 
expenses  of  said  horse  during  the  season  of  1875,  and  should 
pay  to  defendant  one-third  of  the  earnings  of  said  horse; 
that  plaintiff  was  to  retain  possession  of  said  horse  until  such 
time  as  defendant  should  become  dissatisfied  with  plaintiff's 
method  of  training,  driving,  and  caring  for  said  horse;  that, 
under  said  agreement,  plaintiff  took  and  retained  posses- 
sion until  October  9th,  1875,  when  defendant  became  dis- 
satisfied with  plaintiff's  treatment  of  said  horse  and' took 
the  sat^ie  from  his  possession.  There  was  a  jury  trial,  and  a 
verdict  and  judgment  for  plaintiff  for  $182.25.  Defendant 
appeals. 

Miller  cfe  Prestoriy  for  appellant. 

BoieSj  Allen  cfe  Couch,  for  appellee. 

Day,  J. — I.  The  plaintiff  introduced  evidence  tending  to 
establish  a  contract  as  set  forth  in  his  petition.  The  defendant 
introduced  evidence  tending  to  establish  the  contract  set  forth 
in  the  answer.  It  was  also  proved  that  defendant  took  the 
animal  away  about  the  time  alleged. 

Tlie  court  gave  the  following  instruction:  "  If  the  defend- 
ant, by  the  terms  of  the  contract,  reserved  the  right  to  retake 
possession  of  the  horse  whenever  he  became  dissatisfied  with 
plaintiff's  manner  of  training  or  caring  for  the  horse,  in  such 
case  defendant  would  have  to  show  negligence  or  ill  treatment 
of  the  horse  by  plaintiff,  or  other  good  cause  for  taking  posses- 
sion of  the  horse  before  the  expiration  of  the  full  time  agreed 
upon  by  the  parties,  in  order  to  avoid  liability  in  doing  so." 

The  giving  of  this  instruction  is  assigned  as  error.     If  it 

should  be  conceded   that,  if  the  contract  was  as  defendant 

1.  contbact:   claims,  he  might  take  the  horse  into  his  posses- 
construction        .  '1.1        1.      V         •  V  X*      1    •    \'IS* 

of :  rescbsion.  sion  Without  showmg  negligence  oi  plaintiff,  or 
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ill  treatment  of  the  lioi*8e  by  hira,  still  we  think  the  instruc- 
tion was  error  without  prejudice.  The  defendant  alleges  ia 
his  answer  that  plaintiff  was  to  retain  possession  of  the  horse, 
not  merely  until  defendant  should  become  dissatisfied,  but 
until  he  should  become  dissatisfied  with  plaintiff's  method 
of  training,  driving  and  caring  for  the  horse.  It  is  incumbent 
upon  defendant  to  prove  the  Existence  of  the  facts  upon  which 
he  relied  to  justify  him  in  taking  the  horse  into  his  posses- 
sion. 

The  abstract  contains  all  the  evidence,  and  there  is  no  proof 
that  defendant  was  dissatisfied  in  any  respect.  All  the  testi- 
mony upon  the  subject  of  retaking  the  animal  is  as  follows: 
"He  kept  the  mare  until  about  the  16th  of  October,  1875,  at 
which  time  I  took  her  away."  It  may  be  admitted  that  the 
fact  that  defendant  took  the  horse  into  his  possession  is  proof 
that  defendant  was  dissatisfied  with  something;  but  it  is  no 
proof  that  he  was  dissatisfied  with  plaintiff's  method  of  train- 
ing, driving  and  caring  for  the  horse.  The  defendant,  then, 
did  not  prove  the  existence  of  anj'  circumstances  which 
authorized  him,  even  under  the  contract  as  he  claims  it  to  be, 
to  take  the  horse  from  plaintiff.  An  erroneous  instruction  as 
to  what,  in  law,  would  justify  him  in  taking  the  horse,  was, 
therefore,  error  without  prejudice.  For  the  same  reasons 
there  was  no  error  in  refusing  to  give  the  instruction  asked 
by  defendant. 

II.  Tlie  court  further  instructed  as  follows:  "  If  you  find 
the  foregoing  issues  for  plaintiff  you  will  then  have  to  deter- 

2 . .  mine  the  amount  of  plaintifl^'s  damages.      And 

damages.  these,  under  the  issues  presented  by  the  pleadings, 
would  be  the  reasonable  vafue  of  the  plaintiff's  services  in 
taking  care  of  and  training  the  horse,  and  the  reasonable 
value  of  the  keeping  of  the  horse  during  the  time  plaintiflT 
kept  him,  and  in  such  case,  your  verdict  should  be  for  plaintiff 
for  this  amount.''  The  giving  of  this  instruction  is  assigned 
as  error. 

It  is  claimed  that  if  the  contract  was  as  plaintiff  insists,  the 
only  measure  of  damages  to  which  he  is  entitled  is  the  fair 
two-thirds  value  of  the  use  of  such  an  animal  for  the  season 
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of  1876.  The  defendant,  by  taking  the  animal  into  his  pos- 
session, rescinded  the  contract;  he  placed  it  beyond  the  power 
of  plaintiff  to  secure  any  remuneration  for  his  services,  as 
prescribed  in  the  contract.  The  plaintiff  sets  up  this  act  of 
rescission,  and  claims  the  reasonable  value  of  the  services 
rendered.  We  have  no  doubt  that  he  is  entitled  to  this 
under  the  issues  made. 

This  instruction  being  proper,  there  was  no  error  in  admit- 
ting the  testimony,  to  which  defendant  objected,  upon  the 
subject  of  damages. 

Affibmed. 


Watson  v.  Riskamibe  bt  ux. 


lao    723 


1.  Evidence:  httsband  and  wife:  practice.     In  a  dvil  action  the 

husband  and  wife  are  not  competent  witnesses  against  each  other,  but 

objections  to  their  competency  should  be  made  when  they  are  sworn,  or  1^=^ 

when  it  is  proposed  to  examine  them,  and,  if  not  then  made,  will  be  |  in  884 

deemed  to  have  been  waived.                                                   •  1 45  :^l 

2.  Fraudulent  Conveyance:  rights  of  creditors.    A  conveyance 

from  the  husband  to  the  wife,  without  consideration,  is  a  fraud  upon  the 
creditors  of  the  husband  even  in  the  absence  of  an  actual  fraudulent 
intention,  and  this  is  especially  true  when  the  conveyance  leaves  the  hus- 
band insolvent. 

Appeal  from  Benton  District  Court. 

Wedioesday,  Deoembeb  13. 

It  is  alleged  in  the  petition  that  plaintiflF  recovered  two 
judgments  against  the  defendant,  John  H.  Riskamire,  one  in 
October,  1874,  and  the  other  in  April,  1875,  and  that  the 
whole  of  the  first  judgment,  and  a  part  of  the  second  is  unpaid; 
that  said  defendant  was  and  for  a  long  time  had  been  the 
owner  in  fee  of  80  acres  of  land  in  Benton  county,  and  on  the 
17th  day  of  September,  1874,  he  conveyed  said  land  to  his 
co-defendant,  Sarah  J.  Riskamire,  who  is,  and  then  was,  his 
wife;  that  said  conveyance  was  voluntary,  and  made  for  the 
purpose  of  hindering,  cheating,  delaying,  and  defrauding  the 
creditors  of  said  John  H.  Riskamire,  who  is  insolvent,  and 
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Las  no  other  property.  It  is  asked  that  said  conveyance  be 
declared  fraudulent,  and  that  said  land  be  subjected  to  the 
payment  of  said  judgments.  Defendants  answer,  alleging  a 
want  of  knowledge  sufficient  to  form  a  belief  as  to  the  judg- 
ments, and  that  the  said  conveyance  was  made  in  good  faith 
for  a  valuable  consideration,  which  was  paid. 
There  was  a  decree  for  plaintiff,  and  defendants  appeal. 

Bishop  <&  Bishop^  for  appellants. 

St.  Clair  dk  NichoU^  for  appellee. 

RoTHROCK,  J. — I.  The  plaintiff  took  the  depositions  of  the 
defendants  to  sustain  the  issues  on  his  part,  and  at  the  close 
1  BviDBNCE-  ^^  ^^^^  examination  of  each  of  said  parties,  the 
w?fe^M^°^  ^®fe^^^^^*^s  excepted  to  said  depositions  because 
**^®-  said  witnesses  were  called,  sworn,  and  testified,  at 

the  instance  of  the  plaintiff  and  against  each  other.  The  same 
objection  was  made  in  the  form  of  a  motion  to  suppress  the 
depositions,  which  was  overruled  by  the  court,  and  defendants 
excepted. 

Chapter  33,  Laws  of  1874,  provides,  that  "  neither  the  hus- 
band nor  wife  shall  in  any  case  be  a  witness  against  the  other, 
except  in  a  criminal  prosecution  for  a  crime  committed  by 
the  one  against  the  other,  etc."  Under  this  act  the  defendants 
in  this  case  are  not  competent  witnesses  as  against  each  other. 
It  is  not  a  question  as  to  the  competency  or  admissibility  of 
their  testimony,  but  the  objection  lies  to  them  as  witnesses. 

•We  believe,  however,  that  the  objection  should  be  made  to 
the  competency  of  a  witness  when  he  is  sworn,  or  at  the  latest, 
when.it  is  proposed  to  examine  him  as  a  witness,  and  if  no 
objection  be  interposed  until  after  the  close  of  the  examination 
the  objection  should  be  held  to  have  been  waived. 

II.  The  evidence  shows  that  the  conveyance  in  question 
was  made  and  placed  upon  record  by  the  husband  without  the 
«  ,^.,Tr.,r       knowledge  of  the  wife.     At  the  time  of  the  con- 

2.  FBAUDU-  & 

incfi^r^hteof  ^eyance  both  parties  had  full  knowledge  of  the 
creditors.  second  judgment  of  plaintiff,  and  also  that  the 
husband  had  no  other  property. 
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The  alleged  consideration  was  certain  personal  property  coil- 
sisting  of  horses,  cows,  sheep,  a  harness  and  wagon,  and  some 
household  furniture  which  the  husband  received  from  the 
wife's  guardian,  in  1847  and  1849.  There  was  no  agreement 
that  he  was  buying  the  property  of  his  wife,  but  it  was  agreed 
he  was  to  take  it  and  handle  it  as  his  own,  and  pay  her  inter- 
est on  it.  We  do  not  think  that  this  created  such  an  obliga- 
tion on  the  husband  in  favor  of  the  wife  as  to  make  a  valid 
consideration  for  a  conveyance,  as  against  the  creditors  of  the 
husband.  When  the  conveyance  from  the  husband  to  the 
wife  is  without  consideration  it  is  a  iraud  upon  the  creditors  of 
the  husband,  and  it  is  not  necessary  to  show  an  actual  fraud- 
ulent intention.  Especially  is  this  true  when  the  conveyance 
leaves  the  husband  insolvent  and  without  means  or  property 
to  pay  his  debts.     Kerr  on  Fraud  and  Mistake,  p.  196,  et  aeq. 

It  is  urged  that  the  debt  of  plaintifiF  was  amply  secured  by 
a  mortgage  upon  other  property,  and  that,  therefore,  the  con- 
veyance was  not  fraudulent  as  to  plaintiff. 

But  it  appears  that  the  mortgaged  property  was  eidiausted, 
and  that  the  plaintiff  is  now  seeking  the  collection  of  the 
balance  due  him.  This  rebuts  the  idea  that  plaintiff's  debt 
was  amply  secured,  and  that  the  husband  had  ample  means  to 
pay  his  debts  aside  from  the  land  now  in  controversy. 

III.  The  record  before  us  does  not  show  when  the  debt 
upon  which  the  judgment  rendered  in  October,  1874,  was  con- 
tracted. The  conveyance  of  the  land  from  the  husband  to 
the  wife  was  made  in  September,  1874.  Counsel  foir  defend- 
ants urge  that  the  evidence  does  not  show  that  the  plaintiff 
was  an  existing  creditor,  as  to  this  judgment,  at  the  time  of 
the  conveyance.  This  is  correct,  and  as  there  is  no  such  show- 
ing made  as  in  our  judgment  would  render  this  conveyance 
void  as  to  subsequent  creditors,  the  decree  of  the  court  below 
will  be  modified  so  as  to  hold  the  conveyance  void  only  as  to 
the  balance  due  on  the  judgment  on  the  debt  which  was 
secured  by  mortgage. 

The  plaintiff  may  at  his  option  have  his  decree  entered  in 
this  court,  or  the  cause  will  be  remanded  to  the  court  below 
for  that  purpose.  Modified  and  atfibmed. 
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The  State  v.  Bebnabd. 

1.  Evidenoe:  testimony  op  wife:  criminal  law.  The  teetimonyof 
a  wife  in  behalf  of  her  husband  in  a  criminal  case  is  to  be  received,  and 
her  credibihty  is  to  be  tested  by  the  same  rules  which  apply  to  all  other 
witnesses,  and  it  is  error  to  instruct  the  jury  that  her  testimony  should 
be  examined  with  peculiar  care. 

Appeal  from  Buchanan  District  Cowrt. 

Wednesday,  December  13. 

The  defendant  was  indicted  and  convicted  of  grand  larceny, 
and  sentenced  to  the  penitentiary  for  two  years  and  four 
months.     From  this  judgment  he  now  prosecutes  his  appeal. 

BruchaH  cfe  Ney  and  Jarmson  cfe  Begun,  for  appellant. 

M.  E,  Cutts,  Attorney  General,  for  the  State. 

Beck,  J.  Upon  the  trial  of  the  cause  in  the  court  below, 
the  wife  of  defendant  testified  to  material  facts  in  his  behalf. 
The  court  gave  the  following  instruction  to  guide  the  jury  in 
the  consideration  of  her  evidence: 

"4th.  The  laws  of  Iowa  permit  the  wife  to  testify  for  her 
husband  in  a  criminal  case,  but  her  peculiar  relations  to  her 
1  evidence:  l^usl^fi^d  render  it  incumbent  on  the  jury  to 
wffe.^riminii  examine  her  testimony  with  peculiai'  care,  and  if, 
^^-  f5pom  the  testimony,  they  are  satisfied  that  what 

she  said  is  true,  they  should  give  her  testimony  the  credit  of 
any  other  witness.  But  if,  from  the  testimony,  taken  together 
with  that  of  other  creditable  witnesses  or  witness,  the  jury  are 
satisfied  that  what  she  said  is  false,  or  that  she  was  mistaken, 
then  the  jury  are  at  liberty  to  reject  it  altogether.'' 

This  instruction  is  almost  an  exact  copy  of  the  one  held 
erroneous  in  the  State  v.  Rankin,  8  Iowa,  855.  The  language 
of  the  two  and  the  eflect  to  be  given  thereto  are  substantially 
the  same.  The  instruction  given  in  this  case  must,  upon  the 
authority  of  that  decision,  be  held  erroneous. 

The  rule  announced  in  the  State  v.  Eankin,  which  follows 
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The  State  v.  GuyeVj  6  Iowa,  263,  is  that  the  testimony  of  a 
wife  in  behalf  of  her  husband  is  to  be  received,  and  her  cred^ 
ibility  to  be  tested  by  the  same  rules,  which  apply  to  all  other 
witnesses.  Her  credibility,  of  course,  is  to  be  considered  and 
weighed  in  view  of  her  peculiar  relation  to  the  person  on  trial. 
^\xt  peculiar  care  is  not  to  be  exercised  in  weighing  her  testi- 
mony. That  degree  of  high  care  which  the  law  and  the 
consciences  of  the  jury  require  to  be  exercised  in  considering 
the  evidence  of  all  witnesses,  should  be  applied  to  her  testi- 
mony, and  no  other  or  different.  There  is  no  peculiar  ca/re  to 
be  brought  into  exercise  when  her  evidence  is  weighed. 

The  instruction  clearly  tended  to  impair  the  wife's  credibil- 
ity in  the  minds  of  the  jury,  by  leading  them  in  search  of  tests 
and  rules  to  be  applied  to  her  evidence  in  order  to  determine 
her  credibility,  which  are  unknown  to  the  law  and  not  recog- 
nized by  sound  reason.  It  was,  therefore,  prejudicial  to  defend- 
ant. 

Other  points  in  the  case  raised  by  the  defendant  need  not 
be  considered,  as  the  judgment  for  the  error  pointed  out  must  be 

Revebsed. 


Wabren  v.  Hayzlett. 


1.  Partnership:  mortqaob.     Where  property  belongingr  to  a  firm  is 

mortgaged  to  secure  a  note  executed  in  the  firm  name,  a  partner  has  a 
right  to  insist  upon  a  foreclosure  of  the  mortgage  before  a  personal 
judgment  can  be  rendered  against  him  upon  the  note. 

2.  :  :  PRIORITY  OP  lien.     In  case  the  party  shall  pay  the 

note  executed  by  the  firm  he  then  becomes  subrogated  to  the  rights  of 
the  mortgagee  and  his  lien  will  be  prior  to  that  of  a  mortgage  executed 
upon  the  same  property  by  a  grantee  of  the  firm. 

Appeal  from  Linn  District  Court, 

Thursday,  December  14. 

Action  at  law  in  which  plaintiflF  seeks  to  recover  the  sum 
of  $860,  on  seven  promissory  notes.    The  defendant  answered, 
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admitting  the  execution  of  the  notes  but  averring  they  were 
executed  bj  Hayzlett  &  Clark,  of  which  firm  he  was  a  mem- 
ber; tbat  at  the  time  said  notes  were  executed  said  firm  gave 
the  payee  therein,  one  Bargelt,  a  mortgage  on  certain  real 
estate  described  in  petition,  to  secure  the  payment  of  said 
notes,  which  mortgage  was  duly  filed  for  record  on  the  7th 
day  of  May,  1857;  that  afterward,  in  March,  1870,  in  consid- 
eration of  his  agreement  to  pay  said  notes  and  mortgage,  said 
firm  sold  and  conveyed  said  premises  to  William  Hayzlett, 
and  that  said  William  is  insolvent;  that  on  the  21st  day  of 
March,  1870,  said  William  Hayzlett  executed  to  David 
Brenizer  a  mortgage  on  said  premises  to  secure  the  payment 
of  $1,600,  and  in  February,  1873,  executed  another  mortgage 
on  said  premises  to  C.  B.  Bradshaw  to  secure  the  payment  of 
the  sum  of  $2,500. 

This  last  mortgage  was  sold  and  assigned  to  plaintifi*  as 
cashier  of  a  bank  at  Tama  City,  for  the  use  and  benefit  of  the 
bank;  that  in  1874,  the  Brenizer  mortgage  was  foreclosed,  the 
premises  sold  thereunder  to  Brenizer  for  $2,100,  who  received 
a  certificate  of  purchase;  that  afterward  plaintiff',  as  cashier 
of  said  bank,  paid  said  Brenizer  the  amount  due  him  and 
took  an  assignment  of  the  certificate  of  purchase;  that  the 
property  is  worth  ten  thousand  dollars. 

Defendant  asks  to  be  discharged,  and  that  in  case  judgment 
should  be  rendered  against  him  that  he  be  subrogated  to  all 
the  rights  of  Bargelt,  and  that  his  lien  be  declared  paramount 
to  the  liens  of  the  plaintifif  for  said  bank. 

There  was  a  trial  to  the  court,  a  finding  of  facts  made  and 
judgment  dismissing  the  petition. 

Preston  d&  Son  and  TT.  H.  Stivers^  for  appellant 
Thompson  dk  Davisy  for  appellee. 

Seevees,  Oh.  J. — The  court  made  the  following  findings  of 
&ct: 

"In  this  cause  I  have  found  the  facts  to  be:  First.  On 
and  prior  to  the  24th  day  of  April,  1867,  for  a  long  time  one 
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Edmund  S.  Bargelt  was  the  owner  in  fee  of  the  land  in  the 
defendant's  answer  described. 

"  Second'.  That,  on  or  about  the  day  and  year  last  aforesaid, 
the  said  Edmund  sold  and  conveyed  said  real  estate  to  a  firm 
in  Mt.  Vernon,  Linn  county,  Iowa,  then  known  by  the  name 
of  Hayzlett  &  Clark,  and  that  this  defendant  was  the  Hayzlett 
mentioned  in  said  firm  as  a  partner  thereof. 

"  Third.  That  said  Hayzlett  &  Clark  executed  and  deliv- 
ered to  said  Edmund  S.  Bargelt  their  seven  several  promissory 
notes  of  $100  each,  as  the  consideration  for  said  land,  and  at 
the  same  time  executed  and  delivered  a  mortgage  to  said 
Bargelt  as  security  therefor,  and  that  said  seven  promissory 
notes  are  the  identical  notes  on  which  this  suit  is  brought. 

"  F^ourih.  That  afterward  the  said  Hayzlett  &  Clark  sold 
and  conveyed  said  land  to  one  Wm.  Hayzlett  for  the  sum  of 
$700,  which  he  agreed  with  Hayzlett  &  Clark  to  pay,  by  pay- 
ing and  extinguishing  the  notes,  with  interest  thereon,  execu- 
ted to  said  Bargelt,  as  aforesaid. 

^' Fifth.  That  afterward  the  said  William  Hayzlett  put 
permanent  improvements  on  said  lots  to  the  value  of  $8,000,  or 
thereabouts,  and  said  lots  with  improvements  are  now  of  the 
value  of  about  $8,000. 

"  Sixth.  That  thereafter  the  said  William  Hayzlett  execu- 
ted  ^  and  delivered  to  one  David  Brenizer  a  mortgage  on  said 
lot,  on  the  2l8t  day  of  March,  1870,  to  secure  the  sum  of 
$1,600  to  said  Brenizer. 

"  Seventh.  That  thereafter,  on  the  15th  day  of  February, 
1873,  said  Hayzlett  and  wife  executed  a  mortgage  on  said 
premises  to  C.  B.  Bradshaw  to  secure  the  payment  of  $2,500. 

"  Eighth.  That  each  and  every  one  of  the  foregoing  mort- 
gages were  duly  filed  for  record  in  the  recorder's  oflice  of  Linn 
connty,  in  the  order  of  their  execution,  the  last  one  to  Brad- 
shaw on  the  27th  of  February,  1873. 

''Ninth.  That  at  the  October  term,  1874,  of  the  District 
Court  of  Linn  county,  the  mortgage  to  Brenizer  was  fore- 
closed, and  a  judgment  and  decree  rendered,  and  thereafter 
in  the  month  of  November,  1874,  the  sheriff  of  said  county, 
by  virtue  of  a  special  execution  issued  on  said  judgments,  sold 
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said  property  to  Brenizer  for  $2,100  and  executed  a  certificate 
of  purchase. 

''TerUh.  That  on  or  about  September  Ist,  1875,  the  plaintiff 
in  this  action  purchased  from  said  Brenizer  said  certificate  of 
sale,  or  as  a  junior  incumbrancer  of  said  property  by  virtue 
of  having  purchased  the  Bradshaw  mortgage  of  $2,600, 
redeemed  from  said  sale  to  Brenizer,  and  received  from  the 
sheriff  of  Linn  county  a  deed  for  said  property  at  the  expira- 
tion of  one  year  from  the  day  of  sale. 

^^Eleventh.  That  after  said  sheriff's  sale,  and  after  the 
assignment  of  said  sheriff's  certificate  of  sale  to  plaintiff  by 
Brenizer,  the  plaintiff  became  the  o^vner  and  holder  of  the 
notes  executed  by  Hayzlett  &  Clark  to  Edmund  S.  Bargelt  by 
assignment  from  Bargelt,  and  he  is  now  the  holder  thereof, 
and  has  brought  this  suit  thereon. 

^'Twelfth.  That,  before  he  received  the  assignment  of  said 
certificate  of  sale  from  Brenizer  and  notes  from  Bargelt,  the 
plaintiff  became  by  assignment  from  C.  B.  Bradshaw  the  legal 
holder  of  the  mortgage  executed  by  William  Hayzlett  to  Brad- 
shaw as  aforesaid. 

^^ThiHeervth,  That  said  plaintiff  holds  all  of  said  notes  and 
mortgages  and  the  legal  title  to  said  lands  in  his  own  name, 
but  in  fact  as  trustee  of  and  for  a  bank  in  Tama  City,  Iowa, 
of  which  he  is  and  was  an  employe." 

The  notes  sued  on  were  executed  by  the  firm  of  Hayzlett  & 
Clark,  and  they  executed  a  mortgage  on  partnership  property 
1.  PARTNER-    to  secure  the  indebtedness.    Under  the  facts  found 
gage.*  by  the  court,  the  defendant  has  the  right  to  have 

the  firm  property  applied  to  the  payment  of  partnership  in- 
debtedness. 

If  Bargelt  had  brought  suit  on  the  notes,  the  defendant 
could,  by  cross-petition,  have  set  up  the  facts  and  compelled  a 
foreclosure  of  the  mortgage,  either  for  the  benefit  of  Bargelt 
or  himself,  and  he  would  have  been  entitled  tx)  be  subrogated 
to  all  the  rights  of  Bargelt  in  case  he  was  compelled  to  pay 
the  indebtedness. 

The  plaintiff  has  no  better  or  superior  rights  than  Bargelt, 
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and  as  the  plaintiff  is  the  holder  of  the  legal  title  obtained 

2.  — : :  through  a  sale  under  one  of  the  junior  incum- 

fien.  brances,  the  defendant  has  the  right  to  have  the 

mortgage  foreclosed  and  the  premises  sold,  or  be  subrogated 
to  the  rights  of  the  plaintiff  in  case  he  pays  the  indebtedness. 

The  mortgage  executed  by  Hayzlett  &  Clark  constitutes  the 
superior  lien  on  the  premises,  and  the  legal  title  held  by  plain- 
tiff and  the  Hen  of  the  Bradshaw  mortgage  held  by  him  is 
junior  thereto. 

The  plaintiff  is  the  holder  of  both  the  legal  title  and  the 
Bargelt  mortgage.  If  it  under  any  possible  view  could  be  to 
the  interest  of  the  plaintiff  to  enforce  the  payment  of  the 
mortgage  by  a  foreclosure  and  sale  of  the  mortgage  premises, 
we  incline  to  think  he  could  insist  on  having  it  done.  But  as 
the  mortgage  debt  does  not  exceed  at  most  twelve  hundred 
dollars,  and  the  property  is  of  the  value  of  eight  thousand 
dollars,  we  are  clearly  of  the  opinion  that  it  is  not  to  the  inter- 
est of  the  plaintiff  to  have  a  foreclosure  and  sale.  In  the 
event  only  that  the  premises  should  not  bring  at  a  sale  an 
amount  sufficient  to  satisfy  the  mortgage,  would  it  be  to  the 
interest  of  the  plaintiff  to  have  a  foreclosure  and  sale,  and  it 
is  not  at  all  probable  such  a  thing  could  happen. 

The  judgment  of  the  District  Court  must  be 

Affibmed. 


Becker  v.  Becker  et  al. 


80  8601 

81  tti 


1.  Evidence:  instruction.    Evidence  admitted  without  objection  can- 
not be  excluded  from  the  consideration  of  the  jury  by  instructions. 

Appeal  from  Howard  Circuit  CovH. 

Thursday,  October  14. 

Replevin  for  a  team  of  horses.  The  plaintiff  claims  title 
to  the  property  as  widow  of  William  11.  Becker,  deceased, 
who,  as  she  alleges,  owned  it  at  the  time  of  his  death  exempt 
from  debt    The  administrator  of  the  estate  set  apart  the  prop- 
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erty  to  plaintiff.  The  defendants,  in  a  joint  answer,  allege 
that  at  the  death  of  William  H.  Becker  the  title  of  the  team 
was  in  defendant,  John  Becker,  who  afterward  transferred  it 
to  defendant,  Salmon,  now  the  owner  of  the  property.  There 
was  a  verdict  and  judgment  for  plaintiff;  defendants  appeal. 
The  facts  of  the  case  material  to  an  understanding  of  the 
points  ruled  by  the  court  appear  in  the  opinion, 

H,  T.  Reedy  for  appellants. 

H.  C.  McCaHy^  for  appellee. 

Beck,  J. — The  plaintiff  testified  that  her  husband,  more 
than  three  years  prior  to  his  death,  bought  one  of  the  horses 
1.  evidence:  ^^  controversy  of  defendant,  Becker,  giving  in  pay- 
instruction.  '  jnent  a  town  lot.  The  wife  of  defendant,  Salmon, 
was  introduced  as  a  witness  for  defendants,  and  was  permitted 
to  testify,  without  objection  on  the  part  of  plaintiff,  to  con- 
versations had  with  deceased  in  regard  to  the  transaction  in- 
volved in  the  action.  No  steps  were  taken  to  exclude  her 
evidence  before  the  cause  was  submitted  to  the  jury.  But  by 
an  instniction  the  court  directed  the  jury  that  her  testimony 
was  not  to  be  considered  by  them,  except  so  far  as  the  conver- 
sations testified  to  were  found  to  be  the  same  referred  to  in 
the  evidence  of  plaintiff.  This  instruction  appears  to  have 
been  the  first  ruling  by  the  court  upon  the  competency  of  the 
evidence  given  by  the  witness.  As  we  have  said,  no  objection 
thereto  had  been  before  made  by  plaintiff.  The  evidence,  hav- 
ing been  received  and  gone  to  the  jury  without  objection,  was 
not  properly  excluded  by  an  instruction.  By  the  admission 
of  the  evidence  without  objection,  the  defendants  were  author- 
ized to  believe  that  the  jury  would  have  been  permitted  to 
consider  it,  and  thereby  would  have  been  induced  to  rest  upon 
it  without  offering  other  proof  on  the  same  point,  if  they 
possessed  it.  Tliis  court  has  held  that  objections  to  evidence 
cannot  be  raised  by  instructions  to  the  jury.  State  v.  Prattj 
20  Iowa,  267.  The  instruction  was,  therefore,  erroneous  in 
excluding  from  the  consideration  of  the  jury  evidence  admit- 
ted at  the  trial  without  objection. 
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In  this  view  of  the  case  it  becomes  unimportant  to  inquire 
whether  the  evidence  excluded  by  the  instructions  was  incom- 
petent under  the  rules  of  the  law  and  should  have  been  ex- 
cluded if  timely  objection  had  been  made  thereto.  The  error 
of  the  court  was  in  excluding  it  after  it  had  been  admitted 
without  objection,  and  after  the  cause  had  been  submitted  to 
the  jury. 

Other  questions  in  the  cause  need  not  be  considered,  as,  for 
the  error  pointed  out,  the  judgment  of  the  Circuit  Court  must 

be 

Kevebsed. 


Johns  v.  Bailey  et  al. 

1.  Contract:  when  made  on  sund at:  tbansferree  not  prejudiced.  45  241 

139    707 

A  written  contract  made  on  Sunday,  but  bearing  the  date  of  another  1139  708 

day  of  the  week,  may  be  transferred,  and  will  be  enforced  in  the  handa  ' 

of  a  transferree  in  good  faith  and  without  notice. 

2.  Pleading :  demurrer.    A  fiailure  to  demur  will  not  deprive  the  appel- 

lant of  the  right  to  urge  a  legal  objection  to  the  judgment,  when  the 
&ct  upon  which  the  objection  waa  based  was  not  pleaded. 

Appeal  from  Grundy  Circuit  Court. 

TuussDAY,  Deoembeb  14. 

Plaintiff  brought  this  action  at  law,  seeking  to  recover  a 
tract  of  land  described  in  his  petition  upon  the  claim  of  hold- 
ing the  fee  simple  title  thereto.  The  defendants  deny  plain- 
tiff's right  to  the  land,  and,  in  their  answer,  show  that  he  had 
sold  it  to  Mary  Skeels  and  executed  a  writing  witnessing  the 
sale  and  obligating  him  to  convey  the  land  to  her;  that  posses- 
sion of  the  land  was  taken  under  this  contract  by  Mary  Skeels 
and  valuable  improvements  made  thereon,  and,  afterward,  she 
sold  and  transferred  all  her  right  and  interest  under  the  con- 
tract to  defendants.  The  contract  of  sale  and  assignment 
thereof  are  as  follows: 

^^Know  all  racn  hy  these  presents:  That  I,  Henry  Johns, 
of  Grundy  county,  Iowa,  have  this  day  bargained  and  sold 
Vol.  XLV--16 
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unto  Mary  Skeels,  of  Grundy  county,  Iowa,  the  north-west  J- 
of  the  south-east  J  of  section  83,  township  88,  range  17.  The 
said  Henry  Johns  holds  said  premises  by  virtue  of  a  tax  deed, 
and  it  is  the  tax  title  that  is  intended  to  be  sold  to  said  Marj 
Skeels. 

"  It  is  agreed  that  said  Mary  Skeels  is  to  pay  all  taxes  after 
this  date.  The  price  agreed  upon  for  the  purchase  of  said  tax 
title  is  as  follows:  The  said  Mary  l%eels  is  to  deliver  five 
hundred  bushels  of  good  wheat  at  the  residence  of  Henry 
Johns,  in  Shiloh  township,  Grundy  county,  Iowa.  One  hun- 
dred bushels  of  wheat  yearly,  until  said  five  hundred  bushels 
is  delivered. 

"Now,  if  Baid  wheat  is  delivered  as  agreed,  and  the  taxes 
are  paid  as  agreed,  then  Henry  Johns  will  make  and  deliver 
to  said  Mary  Skeels  a  quit  claim  deed  of  said  premises  unto 
Mary  Skeels.  HENKf  Johns." 

''December  21,  1874. 

"  Colfax,  Grundy  County,  Iowa,  May  20, 1875. 

"For  and  in  consideration  of  one  hundred  dollars  to  me  in 
hand  paid  by  Bailey  &  Strevell,  of  Stephenson  county.  111., 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby  sell, 
transfer  and  set  over  to  said  Bailey  &  Strevell  all  my  right, 
title  and  interest  to  the  within  contract.  Also,  all  the  improve- 
ments thereon,  including  house,  stable,  and  all  other  improve- 
ments. Maby  Skeels, 

"Witness:  Ohas.  Skeels.*' 

"  Jas.  Kaymond." 

It  is  further  alleged  in  the  answer  that  defendant  entered 
upon  the  land  under  the  transfer  from  Mary  Skeels,  which 
was  for  value.  They  make  their  answer  a  cross-petition,  and 
ask  that  the  cause  be  ti*ansferred  to  the  equity  side  of  the 
court,  and  that  they  be  adjudged  to  hold  rightful  possession 
of  the  property,  etc. 

In  reply  to  this  answer  plaintiff  sets  up  that  the  contract 
under  which  defendants  claim  the  land,  as  assignees  of  Mary 
Skeels,  was  executed  and  delivered  upon  Sunday,  and  never 
ratified  by  him,  and  is,  therefore,  of  no  effect 
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Upon  a  trial  on  the  merits,  a  decree  was  entered  for  plaintiff, 
confirming  his  title  and  awarding  him  possession  of  the  land. 
Defendants  appeal.  Other  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  of  the  court  appear  in  the 
opinion. 

Huff  A  Reed^  for  appellants.  ^ 

William  F.  Aliens  for  appellee. 

Beck,  J. — I.  The  decision  of  this  cause  turns  wholly  upon 
the  sufficiency  of  the  contract  of  sale  and  obligation  to  convey 
1  contract:  ^^^  land,  executed  by  plaintiff.  There  is  no  dis- 
on  sundSyf  P^^®  ^^  ^^  ^^^  ^^^^®  ^^^^  ^J  ^""'  *^^  ^^®  Sufficiency 
n™"prejif-*  of  the  assignment  by  Mary  Skeels  to  transfer  her 
diced.  interest  and  right  to  defendants  is  not  questioned. 

We  are  requested  to  do  nothing  more  than  to  determine 
whether  the  contract  of  plaintiff  in  the  hands  of  defendants 
can  be  enforced. 

The  evidence  conclusively  shows  that  Mary  Skeels  and  her 
husband  took  and  held  possession  of  the  land  under  the  con- 
tract, and  that  the  instrument  was  executed  and  delivered  on 
Sunday.  It  bears  date,  however,  of  another  day.  The 
defendants,  about  five  months  after  the  execution  of  the  con- 
tract, purchased  Mrs.  Skeels'  interest  in  the  land,  paying  her 
a  snfficient  consideration,  and  immediately  entered  into  posses- 
sion of  the  land.  They  had  no  notice  of  the  fact  that  the  con- 
tract was  made  on  Sunday. 

We  are  to  determine  whether,  under  these  facts,  defendants 
acquired  the  interest  in  and  the  right  to  the  lands  which  the 
instrument  in  question  purports  to  transfer. 

It  has  been  repeatedly  held  by  this  court  that  a  contract 
executed  on  Sunday,  as  between  the  parties,  is  of  no  effect  and 
will  not  be  enforced  by  the  courts  of  this  State.  The  decisions 
are  based  upon  the  principle  that  contracts  in  violation  of  law 
are  without  binding  force;  the  parties  thereto,  being  in  delicto^ 
can  claim  no  rights  under  them.  Secular  employment  is  for- 
bidden on  Sunday  by  the  laws  of  this  State;  contracts,  there- 
fore, cannot  be  entered  into  on  that  4ay  without  a  violation 
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of  law,  and  cannot  be  enforced.  The  ground  of  the  principle 
upon  which  such  a  contract  is  pronounced  invalid  is  the  vio- 
lation of  the  law  by  the  parties  thereto.  It  is  causa  turpis. 
The  parties  to  the  contract  e^re  participes  criminis,  and  are  in 
pari  delicto;  neither  can  enforce  the  contract,  for  both  are 
violators  of  the  law. 

A  contract  made  on  Sunday  is  not  a  nullity.  If  for  labor 
which  is  performed  on  another  day  by  one  party,  the  other 
cannot  set  up  its  turpitude  to  defeat  an  action  thereon  against 
him.  Mernwiths  v.  Smithy  44  Geo.,  641.  It  is  not  wholly 
inoperative,  for  when  executed  no  relief  will  be  granted  to 
either  party.  Myers  v.  Merwrathj  101  Mass.,  366.  When 
such  a  contract  is  spoken  of  as  being  void,  the  language  is 
understood  to  mean  voidable,  that  is,  it  may  be  defeated,  cannot 
be  enforced  by  action.  See  Pike  v,  King^  16  Iowa,  49;  Adams 
V.  Oay,  19  Vt.,  358. 

We  know  of  no  reason  why  a  written  contract  made  on  Sun- 
day may  not  be  transferred  by  proper  writing.  Surely,  such 
a  transfer  would  be  valid  between  the  parties  thereto.  If  the 
contract  is  not  a  nullity,  it  may  be  transferred.  When  trans- 
ferred, what  are  the  rights  of  the  parties?  K  the  assignee 
took  no  part  in  the  inception  of  the  contract,  and  had  no  notice 
of  its  turpitude,  he  did  not  violate  the  law  forbidding  the  exe- 
cution of  the  instrument.  He  is  Tio\s  paHicipes  criminia  with 
the  obligor. 

The  rule,  ex  turpi  causa  non  oritur  actio^  will  not  avail  to 
protect  a  wrong-doer  against  an  innocent  party  whose  rights 
have  been  acquired  without  notice  of  the  violation  of  law. 
Quick  V,  Thotnasy  6  Mich.,  76.  The  courts  will  afford  relief 
where  parties  to  an  illegal  contract  are  not  in  pari  delicto. 
Sch&f^merhom  v.  Talmanj  14  N.  Y.,  93;  Tracy  v.  Tahnage^ 
Id.,  162;  Quick  v.  Thomas^  supra. 

In  order  to  defeat  a  contract  made  on  Sunday,  it  must  be 
shown  that  the  party  seeking  to  enforce  it  had  some  voluntary 
agency  in  consummating  the  contract  on  that  day.  SargearU 
V.  Butts,  21  Vt.,  99. 

II.  In  the  case  before  us  the  plaintiff  caused  the  contract 
to  be  dated  as  though  it  had  been  executed  on  a  secular  day. 
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By  this  act  the  defendants  may  have  been  misled  and  induced 
to  believe  that  the  defense  now  made  to  the  contract  did  not, 
in  fact,  exist.  While  giving  all  the  appearance  of  legality  to 
his  contract,  plaintiff  cannot  set  up  its  illegality  to  protect 
himself  against  the  instrument  when  in  the  hands  of  a  good 
faith  holder  without  notice.  He  is  estopped  to  deny  the  valid- 
ity of  the  instrument  when  he  by  his  own  act  has  given  it 
such  character.  See  Knox  v,  Clifford^  38  Wis.,  651;  Cran- 
son  V.  GrosB^  107  Mass.,  439,  and  authorities  cited. 

The  foregoing  views  are  not  in  conflict  with  any  decision 
heretofore  made  by  this  court.  They  certainly  accord  with 
the  rules  of  equity,  and  lead  to  a  result  approved  by  justice. 
Applying  them  to  the  case  in  hand,  we  hold  that  plaintiff  can- 
not set  up  the  execution  of  the  contract  on  Sunday  to  defeat 
it  in  the  hands  of  defendants,  who  are  good  faith  purchasers 
for  value  and  without  notice  of  the  illegality  pleaded. 

III.  The  plaintiff  insists  that,  as  defendants  did  not  demur 
to  his  reply  to  their  answer,  they  cannot  now  urge  objection 
2.  pleading:  ^  the  judgment  on  the  ground  that  they  are  good 
demurrer.       i^MCix  assignees  of  the  contract  without  notice. 

Without  determining  the  effect  of  a  failure  to  demur  in  a 
proper  case,  it  is  a  suflicient  answer  to  the  objection  to  say 
that  a  demurrer  to  plaintiff's  reply  would  not  have  raised  the 
question  involving  the  validity  of  the  contract  in  the  hands 
of  defendants,  which  we  have  discussed,  and  upon  which  their 
rights  depend.  Defendants,  therefore,  could  not  have  demur- 
red to  plaintiff's  reply.  This  will  plainly  appear  from  a 
brief  statement  of  the  pleadings.  The  petition  claims  to 
recover  upon  the  legal  title  held  by  plaintiff;  the  answer  sets 
up  the  contract  and  thereon  claims  that  the  equitable  title 
is  in  defendants;  the  reply  alleges  simply  that  the  contract 
was  made  on  Sunday  and  was  never  ratified  by  plaintiff,  and 
denies  the  allegations  of  the  anwer.  A  demurrer  to  the  reply 
would  have  admitted  the  facts  pleaded  therein  and  no  other. 
The  assignment  to  defendants  of  the  contract  fur  value,  and 
without  notice,  was  not  set  up  in  the  reply,  but  was  denied 
therein.  It  would  not  have  been  taken  as  admitted  by  the 
court,  in  passing  upon  this  demurrer,  for  the  court  would  not 
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have  looked  to  prior  or  subsequent  pleadings  for  facts  admitted, 
nor  considered  facts  not  pleaded  or  admitted,  in  rendering 
judgment  on  the  demurrer.  The  facts  alleged  by  the  reply 
only  would  have  stood  as  admitted.  These  did  not  include 
the  assignment  of  the  contract  in  good  faith  and  for  value  and 
without  notice,  the  very  gist  of  defendants'  case. 

IV.  The  action  was  commenced  before  the  time  fixed  for 
payment  by  the  contract.  Defendants  do  not  ask  that  the 
contract  be  specifically  enforced  by  a  decree  requiring  plain- 
tiff to  execute  a  deed  for  the  land.  The  relief  they  ask  is  that 
they  may  be  secured  in  the  possession  of  the  land  which  they 
acquired  and  held  under  the  contract.  To  this  relief  they  are 
entitled.  Their  right  to  a  conveyance  of  the  land  will  depend 
upon  their  performance  of  the  contract  in  making  the  pay- 
ments stipulated  therein. 

A  decree  will,  at  the  option  of  defendants,  be  entered  in 
this  court  dismissing  plaintiff's  petition  and  granting  the 
relief  prayed  for  by  defendants  in  their  answer,  and  declaring 
the  contract  under  which  they  claim  valid  and  binding  in  their 
hands,  or  the  cause  will  be  remanded  to  the  Circuit  Court  that 
such  a  decree  may  be  there  entered. 

Reversed. 


Weane  v.  The  K  &  D.  M.  R.  Co. 

1.  Evidence :  expert  testimony.  Whether  in  a  given  case  a  shaded 
object  would  be  rendered  visible  by  artificial  light  shining  from  a  cer- 
tain specified  point  is  rot  a  question  of  technical  knowledge  or  trained 
observation,  but  is  rather  a  matter  of  judgment  based  upon  common 
observation  and  a  knowledge  of  the  reflecting  surfaces  in  the  particular 
case,  and  is  not,  therefore,  a  proper  subject  for  expert  testimony. 

Appeal  from  Marion  Circuit  Court. 

Thursday,  December  14. 

Action  to  recover  for  personal  injuries.     On  the  2l8t  day 
of  October,  1874,  at  about  eleven  o'clock  at  night,  one  of  the 
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defendant's  freight  trains  ran  off  of  the  track  at  Coinstock 
Station  and  was  wrecked.  The  accident  was  caused  by  the 
switch  being  thrown  back  and  locked  on  the  side  track, 
whereby  a  break  was  left  in  the  main  line..  The  plaintiff,  who 
was  employed  upon  the  train  as  fireman,  received  severe  inju- 
ries.   Trial  by  jury.  Verdict  for  plaintiff.   Defendant  appeals. 

Gillmore  cfe  Anderson  and  Stone  <&  AyreSy  for  appellant 

Curtis  dk  Gesiaan  and  Miller  <&  Sons^  for  appellee. 

Adams,  J. — ^The  evidence  showed  that  the  night  was  dark 
and  misty.  The  defendant  upon  the  trial  introduced  wit- 
1.  evidbxce:  nesses  who  testified  in  substance  that,  a  short  time 
mony.  before  the  accident,  they  saw  the  station  agent  at 

the  switch  with  a  lantern  in  his  hand,  and  saw  him  set  up  the 
switch  and  lock  it  and  leave  it  in  its  proper  condition.  To 
rebut  this  evidence  the  plaintiff  introduced  as  a  witness  one 
Tully,  an  experienced  railroad  man,  and  asked  him  the  follow- 
ing question:  "Suppose  there  was  a  man  standing  by  the 
side  of  the  switch  that  night  and  holding  a  lantern  such  as 
you  have  described  in  his  hand  a  foot  or  two  from  the  ground, 
how  far  away  from  the  target  could  a  man  see  the  top  of  the 
target,  or  any  part  of  the  target  above  the  lantern?"  To  this 
question  the  defendant  objected  as  incompetent,  irrelevant  and 
immaterial.  The  court  overruled  the  objection,  and  the  wit- 
ness answered:  "He  could  not  see  the  top  of  the  target  if 
he  stood  right  along  side  of  it.  He  could  see  the  target  post 
as  far  as  the  light  shone  and  no  farther." 

In  admitting  this  testimony,  we  think  that  the  court  erred. 
The  subject  was  not  a  proper  one  for  expert  testimony.  Of 
course  if  no  direct  light  from  the  lantern  shone  upon  the 
target,  and  no  light  from  the  lantern  was  reflected  upon  it,  it 
could  not  be  seen  by  reason  of  the  lantern.  Indeed,  if  the 
lantern  was  between  the  target  and  the  spectator,  it  might 
have  served  to  render  the  target  invisible.  At  the  same  time 
it  is  certain  that  some  light  must  have  been  reflected  upon  it, 
if  there  were  any  objects  illuminated  by  the  lantern  and  visi- 
ble  from  the  target.     The  reflected  light  might  have  been 
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very  small.  It  might  have  been  insuflScient  to  render  the 
target  visible.  Whether  it  would  have  that  effect  or  not 
would  depend  upon  the  character  and  proximity  of  the  reflect- 
ing objects.  As  to  the  tendency,  there  is  no  question.  Every- 
body knows  that  the  light  from  a  burning  building  in  the 
night  will  render  many  an  object  visible  upon  which  the  light 
does  not  shine  directly.  A  room  may  be  very  considerably 
illuminated  by  a  lamp  so  placed  as  not  to  shine  directly  into 
it.  Tlie  light  from  a  lantern  diflers  from  that  of  a  burning 
building  only  in  degree.  Whether  in  either  case  a  shaded 
object  would  be  rendered  visible  by  the  light  is  not  a  question 
of  science,  or  technical  knowledge,  or  trained  observation.  It 
is  a  question  of  ordinary  judgment,  based  upon  common 
observation,  and  a  knowledge  of  the  reflecting  surfaces  in  the 
particular  case. 

Beversed. 

Seevers,  Ch.  J.,  having  been  of  counsel  in  this  case,  took 
no  part  in  its  determination. 


The  State  v.  Mizneb. 


1.  Schools:  8CH0LABS  OYER  THE  SCHOOL  AOB.    If  a  person  who  has 

attained  his  majority  of  twenty-one  years  voluntarily  attends  school, 
creating  the  relation  of  teacher  and  pupil,  he  thereby  waives  any  privilege 
which  his  age  confers  and  suhjects  himself  to  like  discipUne  with  those 
who  are  within  the  school  age. 

2.  : :  PUNISHMENT.  Such  scholar  may  be  pmiished  for  refrac- 
tory conduct,  and  the  teacher  may  escape  liability  therefor  upon  proof 
that  the  chastisement  was  under  the  circunistances  reasonable. 

Appeal  from  Allamakee  District  Court. 

Thursday,  December  14. 

The  defendant  vi^as  tried  before  a  justice  of  the  peace,  upon 
an  information  charging  him  with  the  crime  of  assault  and 
battery,  and  was  convicted.     He  appealed  to  the  District 
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Court,  where  the  cause  was  tried  before  a  jury,  and  he  was 
again  convicted. 

The  defendant  was  fined  in  the  sum  of  ten  dollars,  and 
jadgment  was  entered  against  him  therefor,  and  for  the  costs 
of  the  prosecution.    Defendant  appeals. 

Stilwell  <&  Baker  and  A.  M.  May^  for  appellant. 
M.  E.  CutU^  Attorney  General,  for  the  State. 

Day,  J.— The  prosecuting  witness,  Ida  Brumer,  in  sub- 
stance testified  that  the  defendant  taught  a  district  school  in 
Rossville,  and  that  she  commenced  attending  his  school  in 
the  forepart  of  November,  1874.  That,  on  the  22ud  day  of 
December,  1874,  wliilst  she  was  a  pupil  in  defendant's  school, 
defendant  whipped  her,  in  a  manner  which,  from  her  testi- 
mony, appears  to  be  unreasonable  and  immoderate.  She 
farther  testified  that,  at  the  time  she  commenced  going  to 
school,  which  was  about  the  10th  day  of  November,  she  told 
the  defendant  she  was  twenty  years  of  age,  and  that,  in  fact, 
she  was  twenty-one  years  of  age  on  the  25th  day  of  that 
month. 

No  testimony  was  introduced  on  the  part  of  the  State 
but  that  of  the  prosecuting  witness.  The  State  having 
rested,  the  defendant  made  the  following  admissions  and 
offer,  to -wit:  "It  is  hereby  conceded  by  the  defendant 
that  he  whipped  Ida  Brumer,  at  the  time  and  place  alleged 
in  the  information,  and  that  he  is  guilty  of  an  assault  and 
battery,  unless  he  can  show,  as  he  ofiers  to  do,  that  such  whip- 
ping was  reasonable  chastisement  of  said  Ida  Brumer,  in  the 
school,  as  his  pupil,  for  misconduct  in  school.  Defendant 
further  concedes  that  said  Ida  Brumer,  at  the  time  of  such 
whipping,  had  attained  her  majority."  Thereupon  the  court 
refused  to  allow  the  defendant  to  prove  that  the  alleged  whip- 
ping was  reasonable  chastisement  of  said  Ida  Bramer  in 
school,  as  his  pupil,  for  misconduct  in  school,  holding  that,  as 
it  was  conceded  that  Ida  Brumer  had  attained  her  majority 
at  the  time  of  the  whipping,  the  facts  which  the  defendant 
offered  to  prove  constituted  no  defense.    To  this  ruling  the 
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defendant  excepted.  No  further  evidence  being  introduced, 
the  court  instructed  the  jury  as  follows:  "If  yon  find  from 
the  evidence  that  the  defendant  committed  an  assault  and  bat- 
tery upon  the  prosecutrix,  and  you  further  find  from  the  evi- 
dence that  at  the  time  of  the  assault  the  prosecutrix  had 
attained  the  age  of  twenty-one  years,  you  are  instructed  that 
the  defendant  had  not  the  lawful  right  to  make  the  assault 
and  battery  as  a  punishment  for  disobedience  of  the  orders  of 
the  teacher  or  of  the  rules  of  the  scliool."  The  defendant 
excepted  to  this  instruction. 

The  court  seems  to  have  recognized  the  general  doctrine 
that  a  teacher  may,  for  the  maintenance  of  his  authority  and 
the  enforcement  of  discipline,  legally  inflict  reasonable  chas- 
tisement upon  a  pupil.  Whilst  the  authorities  upon  the  sub- 
ject  are  not  numerous,  there  can,  it  seems  to  us,  be  no  doubt 
of  the  existence  of  this  right.  In  3  Greenleaf  on  Evidence, 
section  63,  it  is  said  the  criminality  of  a  charge  of  assault 
and  battery  may  be  disproved  by  evidence  showing  that  the 
act  was  lawful;  as,  if  a  parent  in  a  reasonable  manner  corrects 
his  child,  or  a  school  master  his  scholar.  See  Landers  v. 
J8eaverS2  Verm.,  114;  Commonwealth  v,  Randall^  4  Gray,  36, 
The  court  denied  the  right  of  the  defendant  in  this  case  to 
inflict  corporal  punishment  to  any  extent  upon  the  prosecu- 
1  schools:  ^^^S  witness,  because  she  was  twenty-one  years  of 
the^schoo?^^'  age.  A  parent  may  lawfully  correct  his  child, 
»«®'  being  under  age,  in  a  reasonable  manner.^  1  Black- 

stone,  452;  2  Kent's  Commentaries,  203.  If  the  court  intended 
to  deny  the  right  of  the  defendant  to  chastise  the  prosecuting 
witness  because  the  s^me  limitation  is  imposed  upon  a  teacher 
as  upon  a  parent,  the  right  to  inflict  corporal  punishment 
should,  in  this  case,  have  been  denied  upon  reaching  the  age 
of  eighteen,  for  then  the  prosecuting  witness  attained  her 
majority.  Code,  2237.  Schools  are  provided  for  the  instruc- 
tion of  youtii  between  the  ages  of  five  and  twenty-one  years. 
Code,  section  1727.  If  the  right  of  a  teacher  to  inflict  cor- 
poral punishment  is  correlative  simply  with  the  right  of  a 
parent,  it  follows  that  in  every  school  there  may  be  a  privi- 
leged class  of  young  ladies,  between  the  ages  of  eighteen  and 
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twenty -one  years,  entitled  to  all  the  privileges  of  the  school, 
but  not  subject  to  the  same  discipline  and  authority  as  the 
other  pupils.  It  is  quite  apparent  that  such  a  condition  of 
things  might  destroy  the  authority  of  the  teacher  and  be 
utterly  subversive  of.  good  order.  But,  as  the  court  fixed  the 
age  of  twenty-one  years,  it  is  probable  that  he  had  in  view, 
not  any  analogy  between  teacher  and  parent,  but  the  ages  of 
those  who  might  lawfully  attend  school.  Only  youth  between 
the  ages  of  five  and  twenty-one  years  are,  of  right,  entitled 
to  attend  the  public  schools. 

But,  if  a  child  a  few  months  younger  than  five  years  should, 
by  misrepresenting  his  age,  or  by  mere  sufiei*ance,  be  allowed 
to  attend  school  and  enjoy  its  privileges  and  advantages,  would 
a  teacher  be  liable  to  a  prosecution  for  assault  and  battery,  if 
he  should  inflict  reasonable  and  moderate  chastisement  upon 
such  pupil  for  conduct  tending  to  destroy  the  order  of  the 
school  and  lessen  the  means  of  imparting  instruction  to  others? 
Manifestly,  it  seems  to  us,  he  would  not.  And,  if  a  person 
a  few  months  more  than  twentyrone  years  of  age  should,  by 
the  like  sufierance  or  misrepresentation,  be  allowed  to  become 
a  pupil  in  a  school,  upon  what  principle  could  such  person 
claim  all  the  privileges  and  advantages  which  belong  only  to 
persons  under  the  age  of  twenty-one  years,  and  at  the  same 
time  be  granted  immunity  from  the  reasonable  corporal  inflic- 
tions which  may  legally  be  imposed  upon  a  person  under 
twenty-one  years  of  age?  A  person  over  twenty-one  years  of 
age  becomes  a  pupil  only  of  his  own  voluntary  act.  If  he 
does  so,  and  thus  of  his  own  will  creates  the  relation  of 
teacher  and  pupil,  and  claims  privileges  and  advantages 
belonging  only  to  those  under  age,  he  thereby  waives  any 
privilege  which  his  age  confers.  These  views  are  fully  sus- 
tained by  the  case  of  Stevens  v.  Fdsaett^  27  Maine,  266.  In 
this  case,  on  page  287,  the  court  say:  "But  it  is  insisted 
that,  if  such  is  the  authority  of  the  teacher  over  one  who  is 
in  legal  contemplation  a  scholar,  the  same  cannot  apply  to 
the  case  of  one  who  has  no  right  to  attend  the  school  as  a 
pupil.  It  is  not  necessary  to  settle  the  question  whether  one 
living  in  the  district  and  not  being  between  the  ages  of  four 
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and  twenty-one  years  can,  with  propriety,  require  the  instruc- 
tion of  town  schools.  If  such  does  present  himself  as  a  pupil, 
is  received  and  instructed  by  the  master,  he  cannot  claim  tlie 
privilege,  and  receive  it,  and  at  tlie  same  time  be  subject  to 
none  of  the  duties  incident  to  a  scholar.  If  disobedient,  he 
is  not  exempt  from  the  liability  to  punishment,  so  long  as  he 
-is  treated  as  having  the  character  which  he  assumes.  He 
cannot  plead  his  own  voluntary  act,  and  insist  that  it  is  illegal, 
as  an  excuse  for  creating  disturbances,  and  escape  consequences 
which  would  attach  to  him  either  as  a  refractory,  incorrigible 
scholar,  or  as  one  who  persists  in  interrupting  the  ordinary 
business  of  the  school." 

The  prosecuting  witness  in  this  case,  although  within  fifteen 
days  of  being  twenty-one  years  old,  told  the  defendant  that 

^ . .  she  was  twenty  years  of  age.     Thid  could  have 

punishment.  ]yQQi^  done  for  no  other  purpose  but  that  of  deceiv- 
ing the  defendant  as  to  her  age,  and  securing  privileges  and 
advantages  to  which  the  law  did  not  entitle  her.  She  volun- 
tarily assumed  the  position  of  pupil,  claimed  its  rights,  and 
took  upon  herself  its  duties,  and  she  thereby  conferred  upon 
her  teacherJbis  correlative  rights  and  duties.  The  court  should 
have  permitted  the  defendant  to  prove  that  the  whipping  was 
a  reasonable  chastisement  of  the  prosecuting  witness,  as  his 
pupil,  for  misconduct  in  school,  and  should  have  left  it  to  the 
jury  to  determine  whether  or  not  the  whipping  was,  under 
all  the  circumstances,  reasonable. 

In  rejecting  the  testimony  oflTered,  and  in  giving  the  instruc- 
tion complained  of,  the  court  erred. 

Kevebsed. 
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Richards  et  al.  v.  Htntrager. 

1.  Practice  in  the  Supreme  Court:  trial  de  novo.    To  entitle  a 

party  to  trial  de  novo  in  the  Supreme  Court,  he  must  move  upon  the 
trial  in  the  court  below  that  all  the  evidence  be  taken  down  in  writing. 

2.  : :  CONSTITUTIONAL  LAW.    While  the  right  to  a  trial  de 

novo  cannot  be  taken  away  by  legislative  action,  yet  it  is  competent  for 
ilie  legislabire  to  regulate  the  manner  in  which  the  right  shall  be  exer- 
cised. 

8.  : :  BILL  OP  EXCEPTIONS.  Where  the  evidence  is  not  pre- 
served by  bill  of  exceptions,  and  no  exceptions  to  the  judgment  are 
taken,  in  a  case  not  triable  de  novo  in  the  Supreme  Court,  there  is  noth- 
ing presented  upon  which  the  court  can  review  the  decision  of  the  court 
below,  or  determine  that  the  appellee  is  not  entitled  to  the  relief  granted. 

Appeal  from  Dvbuque  District  CovH. 

Thursday,  December  14.. 

This  is  an  equitable  proceeding  in  whicli  the  plaintiffs  seek 
to  set  aside  a  certain  tax  sale  of  their  real  property,  and  to 
have  the  deeds  made  in  pursuance  of  such  sale  declared  void, 
because  of  the  existence  of  certain  matters  stated  in  the  peti- 
tion. The  answer  admitted  certain  allegations  in  the  petition, 
denied  others,  and  alleged  certain  facts  in  avoidance  of  others. 

The  District  Court  found  for  the  plaintiffs  and  rendered 
judgment  accordingly.    Djefendant  appeals. 

E.  McGeney^  for  appellant. 

D.  C.  Cram^  for  appellee. 

Seevees,  Ch.  J. — I.  It  is  apparent  from  the  abstract  that 
this  cause  was  tried  below  upon  oral  testimony  taken  in  open 
1.  PRACTICE  In  court  as  contemplated  in  §  2741  of  the  Code.  No 
cSSrtlTriarie  motion  was  made,  as  provided  in  §  2742  of  the 
^^^^'  Code,  for  a  trial  upon  written  evidence.     Nor  does 

it  appear  that  the  evidence  was  written  down  by  the  order  or 
direction  of  the  judge.  The  abstract,  however,  purports  to  set 
out  all  the  evidence,  and  at  the  conclusion  thereof  states: 
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"This  being  all  the  evidence,  the  court  on  the  14th  daj  of 
August,  1875,  rendered  the  decree." 

The  appellee  insists  that  under  these  circumstances  there 
cannot  be  a  trial  de  novo  in  this  court,  and  such  was  the  ruling 
in  Walker  v.  Plummer^  41  Iowa,  697,  which. has  been  followed 
in  several  other  cases  since  that  decision. 

It  is  insisted  by  appellant  that  inasmuch  as  a  trial  de  novo 
in  equity  causes  is  guaranteed  by  the  Constitution,  any  statute 
which  destroys  or  takes  away  such  right  is  unconstitutional. 
In  so  claiming  the  appellant  is  undoubtedly  sustained  by 
Sherwood  v.  Sherwood^  44  lowa^  192. 

But  the  right  of  appeal  and  trial  anew  is  not  taken  away  or 
destroyed,  nor  does  the  statute  in  any  manner  impair  such 

2.  — : :  right.    While  it  is  not  competent  to  take  away 

law.  the  right  of  trial  de  novo  by  statute,  yet  such  right 

may  be  thereby  regulated. 

A  party  may  be  entirely  willing  to  submit  his  cause  to  a 
court  before  whom  the  witnesses  are  examined  orally  upon  a 
certain  amount  of  testimony,  but  would  be  unwilling  to  so 
submit  it  if  he  knew  there  was  to  be  a  trial  de  novo  in  this 
court.  Hence  the  necessity  of  the  motion,  or  some  other  action 
in  the  court  below  equivalent  thereto. 

The  theory  of  the  statute  is  that  the  parties  shall  be  advised 
at  the  appearance  term  whether  a  trial  de  novo  wiU  be  insisted 
on  in  this  court,  in  case  there  is  an  appeal,  so  they  may  pre- 
pare their  testimony  accordingly. 

II.  The  evidence  was  not  preserved  by  bill  of  exceptions, 
nor  was  there  any  finding  of  facts,  motion  for  a  new  trial,  or 
exception  taken  to  the  judgment,  or  any  other  ruling  of  tibe 
court  below.  Error,  however,  is  assigned  that  "under  the 
pleadings  and  evidence  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for  and  given  by  the  decree." 

The  appellee  insists  that  such  a  record  presents  no  question 
this  court  can  try  and  detennine. 

As  there  can  be  no  trial  anew  the  defendant  has  the  right 
to  have  any  errors  of  law  committed  by  the  District  Court 
which  were  duly  excepted  to  and  assigned  as  error  determined. 
But  the  difficulty  is,  no  exceptions  were  taken,  and  therefore 
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there  is  nothing  we  can  consider.  This  has  been  ruled  so 
often,  and  is  so  well  understood,  that  a  citation  of  authorities 
is  unnecessary. 

Besides  this,  under  the  assignment  of  error  nothing  can  be 
considered  by  us  unless  the  cause  has  been  placed  in  such  a 
position  as  to  enable  us  to  review  the  finding  and  decision  of 
the  court  on  the  facts  as  well  as  the  law.  Deem  t;.  White^  5 
Iowa,  266. 

The  judgment  of  the  District  Court  is  therefore 

Affirmed. 


CusHMAN  V.  Washington  County. 

1.  Senrioes:  physician:  coroner's  inquest.  The  coroner,  or  justipe 
acting  in  his  absence,  is  charged  with  the  duty  of  fixing  the  compensa- 
tion of  a  physician  for  x)erfonning  autopsy  upon  the  body  of  a  deceased 
person  under  view,  and  his  decision  respecting  the  amount  is  in  the 
nature  of  an  a(]judication,  preventing  the  physician  from  maintaLning 
an  original  action  against  the  county  for  his  services. 

Appeal  from    Washington  District  Court. 
\  Thubsday,  December  14. 

This  action  is  based  on  the  following  account: 

"  Washington  County,  Dt. 
"To  H.  Cushman:    1875,  May  4.    To  performing  autopsy 
on  the  body  of  Julius  Seely,  by  order  of  Anson  Moore,  justice 
of  the  peace  and  acting  coroner,  $50." 

It  is  alleged  in  the  petition  that  an  inquest  was  held  upon 
the  body  of  Julius  Seely,  deceased,  and  in  the  absence  of  the 
coroner,  the  same  was  held  by  one  Anson  Moore,  a  justice 
of  the  peace;  that  said  Moore  summoned  plaintiff,  who  is  a 
regular  practicing  physician  and  surgeon,  to  make  a  post 
mortem  examination  on  said  body;  that  plaintiff  made  such 
examination,  which  was  reasonably  worth  $50;  that  he  asked 
said  justice  to  allow  said  sum  of  $50,  which  was  refused,  and 
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no  allowance  was  made  by  said  justice,  excepting  $5  for  wit- 
ness fees  and  mileage  for  attending  said  investigation;  that 
plaintiff  presented  said  account  to  the  board  of  supervisors, 
and  allowance  thereof  was  refused ;  that  there  was  no  property 
found  on  the  body  of  the  deceased  with  which  to  pay  the  costs 
of  the  inquest;  that  the  widow,  heirs  and  friends  of  deceased 
protested  against  such  inquest  hud  post  mortem  examination, 
and  that  said  acting  coroner  directed  and  instructed  plaintiff 
to  proceed  in  the  name  of  the  State  of  Iowa. 

There  was  a  demurrer  to  the  petition,  which  was  sustained, 
and  judgment  rendered  against  plaintiff,  and  he  appeals. 

A.  R.  Dewey ^  for  appellant. 

A,  H,  PaUeraon  dk  Son,  for  appellee. 

EoTHROCK,  J. — ^The  Code,  section  368,  provides  that,  "in 
the  above  inquisition  by  a  coroner,  when  he  or  the  jury  deem 
1.  sBRvicEs:  ^*  requisite,  he  may  summon  one  or  more  physi- 
coronert  *  cians  Or  surgeons  to  make  a  scientific  examination, 
Inquest  ^j^j  ghall  allow  in  such  case  a  reasonable  compen- 
sation, instead  of  witness  fees.'' 

The  coroner,  or  the  justice  acting  in  his  absence,  is  the 
officer  or  tribunal  exclusively  charged  with  the  duty  of  fixing 
the  compensation  in  question.  For  refusal  to  act  on  the  claim 
made,  he  may  be  compelled  to  do  so  by  mandamics.  For 
allowing  an  insufficient  compensation,  as  no  appeal  is  allowed, 
it  is  not  clear  what,  if  any,  remedy  is  provided.  The  petition 
in  this  case  shows  that  the  justice  refused  to  allow  the  claim 
for  $50,  but  did  allow  $3  for  witness  fees  and  mileage  for 
attending  the  investigation.  This  allowance  is  in  excess  of 
ordinary  witne^  fees,  and  having  been  made  and  the  same 
being  in  the  nature  of  an  adjudication  still  in  force,  the  plain- 
tiff cannot  maintain  an  original  action  against  the  county  for 
his  compensation. 

As  this  view  of  the  case  disposes  of  it  on  its  merits  it  is 
not  necessary  to  examine  the  other  causes  of  demurrer. 

Affibmed* 
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BuTTEBFIELD  ET  AL.   V.   PoLLOCK  ET  AL. 

1.  Highway:  kotice:  sufficiekct  of.  A  miBtake  in  the  notice  and 
petition  for  the  establishment  of  a  highway,  respecting  the  proposed 
location  thereof,  will  defeat  the  jurisdiction  of  the  board  of  supervisors 
to  establish  the  highway,  if  the  mistake  be  of  such  a  character  that  a 
person  would  not  readily  discover  it.  In  considering  the  sufficiency  of 
the  notice,  extrinsic  facts  are  not  admissible  to  explain  it. 

Appeal  from,  Clmton  District  Oonrt. 
Thuesdat,  Deoembeb  14. 

The  plaintiffs  aver  in  their  petition  in  substance  that  on 
the  8th  day  of  December,  1873,  an  order  was  made  by  the 
county  auditor  establishing  a  certain  county  road,  as  follows, 
to-wit:  Beginning  20  ch.  w.  of  the  ne.  comer  of  section  31, 
thence  10  ch.  to  margin  of  slough,  thence  in  a  semi-circle  on 
the  n.  margin  of  said  slough  until  it  intersects  Davenport  road, 
thence  following  said  Davenport  road  until  it  intersects  section 
line  between  sections  30  and  31,  thence  w.  along  n.  side  of  said 
line  46  ch.  and  50  Iks.  to  a  stake,  thence  n.  58°  w.  4  ch.,  thence 
8. 56*^  w.  crossing  the  creek  back  to  said  line,  thence  west  until  it 
intersects  a  road  running  north  and  south  near  a  school-house; 
that  on  the  16th  day  of  March,  1874,  he  directed  the  super- 
visor of  the  road  district  in  which  said  road  is  situated  to 
open  said  road  as  a  public  highway,  aud  mark  the  same  as 
such,  as  required  by  law;  that  said  road,  as  established,  passes 
through  the  premises  of  said  plaintiffs,  as  appears  marked  on  a 
plat  of  said  road  attached,  marked  "Exhibit  A.";  that  said 
road,  as  laid  out  and  established,  is  illegal,  and  the  proceedings 
had  in  the  establishment  of  the  same  nidi  and  void,  for  tibe 
following  reason: 

That  on  the  2d  day  of  June,  1873,  a  petition,  signed  by  Eot 
G.  Carr  and  others,  was  filed  in  the  office  of  the  said  auditor 
asking  the  said  auditor  and  the  board  of  supervisors  of  said 
county  to  locate  a  road  over  the  following  route,  to-wit: — 
Beginning  at  the  southwest  comer  of  section  30,  in  township 
81  north,  range  4  east  of  the  5th  P.  M.,  and  running  thence 
Vol.  xlv — 17 
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west  on  the  section  line  of  said  section  30  about  forty  rods  to 
the  margin  of  the  slough,  and  thence  on  the  north  margin  of 
the  slough  in  a  semi-circle  to  intersect  on  said  section  line  at 
or  near  the  southeast  comer  of  the  southwest  quarter  of  said 
section  30,  and  running  from  thence  west  on  said  section  line 
and  on  the  section  line  of  section  25  in  township  81  north, 
range  3  east  of  the  5th  P.  M.,  in  a  straight  line  east  and  west 
to  a  point  intersecting  a  road  running  north  and  south  at  or 
near  the  southwest  comer  of  the  southeast  quarter  of  said 
section  25;  "said  petition  asking  that  a  commissioner  be 
appointed  to  view  the  proposed  route.  A  copy  of  said  petition 
is  attached,  marked  "Exhibit  B." 

The  plaintiffs  further  show  in  their  petition  that  the  notice 
of  the  presentation  of  the  said  petition  for  a  road  was  in  the 
following  words: 

"  Notice  is  hereby  given,  that  a  petition  will  be  presented  to 
the  Auditor  of  Clinton  county,  Iowa,  on  the  2d  day  of  June, 
A.  D.  1873,  asking  the  said  auditor  and  the  board  of  super- 
visors of  said  county  for  the  establishment  of  a  road  over  the 
following  route,  to- wit:  Beginning  at  the  southwest  comer  of 
section  30,  in  township  81  north,  range  4  east  of  the  5th  P. 
M.,  and  running  thence  west,  on  the  section  line  of  said  section 
30,  about  forty  rods  to  the  margin  of  the  slough,  and  thence 
on  the  north  margin  of  the  slough  in  a  semi-circle  to  intersect 
on  said  section  line  at  or  near  the  southeast  comer  of  the 
southwest  quarter  of  said  section  30,  and  running  from  thence 
west  on  said  section  line  and  on  the  section  line  of  section  25, 
in  township  81  north,  range  3  east  of  the  5th  P.  M.,  in  a 
straight  line  east  and  west  to  a  point  intersecting  a  road  run- 
ning north  and  south  at  or  near  the  southwest  comer  of  the 
southeast  quarter  of  said  section  25. 

L.  G.  OARR,  Applicant^' 

The  plaintiffs  further  show  that  a  commissioner  was  appoint- 
ed, and  that  he  recommended  that  a  road  be  established  by 
description  the  same  as  that  set  out  first  above,  and  according 
to  which  the  plaintiffs  aver  that  the  road  was  established. 

They  further  show  that  the  defendant,  John  Pollock,  as 
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couEty  auditor,  has  directed  the  road  to  be  opened,  and  they 
pray  that  a  writ  of  certiorari  be  issued  commanding  the 
defendant  to  certify  fully  to  this  court  a  transcript  of  the 
records  and  proceedings  in  reference  to  the  establishment  of 
said  road,  and  that  said  proceedings  be  annulled  and  held  void 
and  of  no  effect. 

A  writ  of  certioraH  was  issued,  and  the  defendant  made 
return  thereon,  setting  out  among  other  things  the  road  peti- 
tion and  road  notice. 

The  District  Court  held  that  the  petition  and  notice  failed 
to  give  a  suflScient  description  of  the  proposed  road ;  that  the 
road  therefore  was  illegally  established,  and  that  the  action  of 
the  board  of  supervisors  in  establishing  it  was  a  nullity.  Judg- 
ment for  plaintiffs.     Defendants  appeal. 

Kirke  W.  Wheeler^  for  appellant. 

Merrill  <&  ffowat,  for  appellees. 

Adahs,  J. — The  road  petition  and*road  notice  described  the 
road  as  commencing  at  the  southwest  comer  of  section  30,  and 
1.  HioHWA-y :    running  thence  west.    The  road  as  located  com- 

Dotice:  saffl-  ,  ,  /.  . 

ciencyof.  mences  near  the  southeast  corner  of  section  30, 
and  runs  thence  west.  The  word  southwest  was  used  where 
southeast  was  intended.  This  appears  on  the  face  of  the 
petition  and  notice.  But  this  does  not  become  apparent  with- 
out a  more  careful  examination,  we  think,  than  any  person 
ordinarily  in  reading  the  notice  posted  woidd  give  it.  The 
question  then  is:  Shall  such  a  notice  be  regarded  as  sufficient 
to  meet  the  requirements  of  the  law?  If  a  person  upon  read- 
ing the  notice  would  not  ordinarily  discover  the  mistake  and 
substitute  the  word  southeast  for  southwest  and  thereby  make 
out  the  true  proposed  location,  then  the  notice  did  not  fulfill 
the  purpose  of  a  notice,  and  must  be  treated  as  a  nullity. 

It  may  be  that  persons  acquainted  with  the  location  of  the 
slough,  and  with  the  topography  of  the  neighborhood,  would 
readily  discover  the  mistake,  but  we  cannot  presume  as  a 
matter  of  law  that  the  persons  affected  by  the  establishment 
of  the  road  have  such  acquaintance.    In  considering  the  suf- 
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ficiency  of  the  notice  we  must  look  to  that  alone.  We  cannot 
regard  it  as  helped  out  by  extrinsic  facts.  It  follows  that  the 
board  of  supervisors  acquired  no  jurisdiction,  and  no  road  was 

established. 

Affirmed. 


I  45    9^ 

I  ^  .^  Washington  County  v.  Jones. 

1.  Praotice:  app^abancb:  failure  to  hake.    A  party  is  not  ezcosed 
'  for  failure  to  make  appearance  before  a  referee  to  whom  the  cause  has 

been  referred,  after  being  served  with  notice,  by  the  fact  that  he  or  his 
attorneys  have  been  induced  to  believe  that  no  trial  would  take  place  at 
the  time  designated  in  the  notice. 

2.  :  TRIAL  before  referee.  The  report  of  a  referee  maybe  as- 
sailed by  a  motion  to  set  it  aside  or  by  proper  exceptions  thereto,  filed 
upon  the  coming  in  of  the  report,  and  it  is  not  essential  that  exceptions 
be  taken  to  errors  occurring  on  the  trial  before  him,  if  such  errors  appear 
of  record. 

8.  Clerk  of  the  Court:  coifPEiraATiON  of:  probate  business.  Prior 
to  September  1, 1873,  the  Board  of  Sux)ervisors  was  authorized  to  allow 
the  clerk  a  reasonable  compensation  for  services  in  probate  matters,  in 
addition  to  the  fees  then  allowed  him  by  law,  but  such  compensation 
could  not  exceed  the  amount  collected  by  him  for  probate  business. 

4.  : :  HOW  to  be  paid.    The  compensation  of  the  derk  was 

limited  to  $2,000  a  year,  but  this  was  to  be  paid  out  of  the  fees  of  his 
office,  and  if  they  were  less  than  that  amount  exclusive  of  the  fees  col- 
lected for  probate  business,  his  compensation  was  correspondingly  less. 

5.  :  :  LIMIT  of.    Under  the  Code  his  entire  compensation  for 

all  official  services  is  limited  to  $2,000  per  annum. 

6.  : :  DEPUTY.    He  is  entitled  in  addition,  however,  to  such 

an  allowance  for  the  hire  of  a  deputy  as  may  be  reasonable,  in  view  of 
the  amount  of  labor  demanded  by  the  duties  of  his  office. 

Appeal  from   Washington  District  Court. 

Thursday,  December  14. 

This  action  was  commenced  to  recover  an  alleged  balance 
of  $5,000  which  it  was  claimed  was  due  the  plaintiff  for  the 
failure  of  defendant  to  pay  over  and  account  for  certain  money 
which  came  into  his  hands  as  clerk  of  the  District  and  Circuit 
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Courts.  There  was  an  answer  and  cross-demand  filed  by 
defendant,  and  there  were  substituted  pleadings,  and  by  con- 
sent of  the  parties  the  cause  was  referred  and  trial  had  before 
the  referee,  who  made  a  report  which  was  unsatisfactory  to 
both  parties.  The  court  modified  the  report  and  rendered  a 
judgment  in  favor  of  defendant  for  $529.58,  and  both  parties 
appeal. 

The  further  facts  necessary  to  an  understanding  of  the  case 
appear  in  the  opinion. 

Patterson  d?  Rhinehart^  for  plaintiff. 

McJunkin^  Henderson  (&  Jones  and  -S".  cfe  W.  Scofield^  for 
defendant. 

RoTHBOCK,  J. — I.  After  the  order  of  reference  was  made, 
and  on  the  2d  day  of  December,  1875,  the  defendant  served  a 
1.  practice:  ^^^^^  ^^  ^h®  chairman  of  the  Board  of  Super- 
faiFiireao^^'  visors  that  tlie  case  would  be  called  for  trial  before 
°"^®*  the  referee  on  the  16tli  day  of  the  same  month. 

The  service  of  the  notice  was  accepted  in  writing,  and  the 
chairman  of  the  board  informed  plaintiff's  attorneys  that  he 
had  been  so  notified.  On  account  of  some  conversation  and 
negotiation  between  plaintiff's  attorneys  and  defendant,  said 
attorneys  did  not  appear  before  the  referee,  and  the  cause  was 
tried  in  their  absence. 

It  was  claimed  in  the  court  below,  and  is  claimed  here,  that 
the  report  of  the  referee  should  be  set  aside,  because  the  attor- 
neys for  the  plaintiffs  were  misled  by  the  statements  of  defend- 
ant, and  made  to  believe  that  no  trial  would  be  had.  There 
are  a  number  of  affidavits  and  counter  affidavits  on  the  ques- 
tion, which  we  need  not  discuss  here. 

It  is  sufficient  to  say  that  we  think  the  attorneys  of  plain- 
tiffs, and  the  chairman  of  the  board,  should*  have  made  an 
appearance  for  the  county,  notwithstanding  all  that  it  is 
claimed  occurred  between  the  parties. 

11.     The  evidence  which  was  introduced  before  the  referee 
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is  not  all  before  us,  and  we  can  only  determine  the  questions 

2. :  trial    arising  on  the  condusions  of  law,  accepting  the 

eree.  facts  found  by  the  referee  as  true.    This  we  will 

do  without  elaboration,  and  without  a  statement  of  the  plead- 
ings. ^ 

Defendant's  counsel  insist  that  plaintiff  cannot  be  heard 
because  no  exceptions  were  taken  before  tlie  referee.  Excep- 
tions are  only  necessary  to  make  that  of  record  which  other- 
wise would  not  so  appear.  If  the  referee  erred  in  his  conclu- 
sions of  law,  advantage  may  be  taken  tliereof  by  motion  to  set 
aside  the  report,  or  by  proper  exceptions  thereto  tiled  upon  the 
coming  in  of  the  report. 

III.  The  referee  found  that  defendant  was  entitled  to 
$2,000  per  year  for  six  years  services  as  clerk  of  the  District 
and  Circuit  Courts,  being  from  January,  1869,  to  January, 
1875.  For  services  in  probate  matters  from  January  1st,  1869, 
to  September  1st,  1873,  $2,520,  being  at  the  rate  of  $540  per 
year,  and  for  deputy  hire  from  September  1st,  1873,  to  Janu- 
ary 4th,  1875,  $920. 

It  was  found  that  defendant  had  received  District  and  Cir- 
cuit Court  fees,  $8,926.09;  probate  fees,  $1,269;  marriage 
licenses,  $1,263.75;  and  in  county  warrants,  $2,531.58.  This 
statement  of  account  left  a  balance  due  to  defendant  from 
the  county  amounting  to  $1,449.58.  The  District  Court 
deducted  the  item  for  deputy  hire  and  rendered  a  judgment 
against  the  county  for  $529.58.  It  was  found  as  a  fact  that 
the  probate  fees  actually  received  for  the  whole  period  were 
$1,269.  To  make  up  the  average  of  $540  per  year,.the  amount 
allowed  for  the  probate  business,  the  referee  added  the  mar- 
riage license  fees  and  probably  the  amount  of  probate  fees 
uncollected. 

"We  held  in  Peet  v.  White^  43  Iowa,  400,  that  fees  earned 
and  charged  belong  to  the  clerk  who  earns  the  fees  without 
reference  to  thg  time  they  are  collected.  That  case,  however, 
was  peculiar  in  its  facts.  The  Board  of  Supervisors  had  fixed 
the  amount  of  compensation  to  the  clerk,  including  his  depu- 
ties, at  the  amount  of  the  whole  of  the  fees  of  the  office  what- 
ever  they  might  be.     In  this  case  it  appears,  from  the  fact 
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that  the  clerk  received  quite  a  large  amount  in  county  warrants, 
that  the  board  based  his  compensation  on  the  idea  that  he 
should  not  be  allowed  any  fees  which  might  be  collected  after 
the  expiration  of  his  term  of  oflSce. 

We  think  there  was  no  error  in  allowing  the  defendant  a 
reasonable  compensation  for  his  services  in  probate  matters 

3.  cLRRKoi  up  to  September  1st,  1873.  Chapter  134  of  the 
compensaUon  Acts  of  1868  provides  that  the  clerk  shall  receive 
bufifoeM.         such  compensation  as  the  Board  of  Supervisors 

may  allow,  which  shall  be  in  addition  to  the  fees  and  amount 
then  allowed  by  law  to  said  clerk.  Before  that,  the  total 
amount  of  compensation  for  all  official  services  could  not 
exceed  $2,000. 

The  transaction  of  the  probate  business  was  an  additional 
burden  put  upon  the  clerk,  for  which  it  was  the  duty  of  the 
board  to  make  a  reasonable  and  fair  compensation.  But  the 
act  of  1868  also  provided  that  such  compensation  should  be 
paid  out  of  the  money  collected  by  the  clerk  for  probate  bus- 
iness. It  could  not  then,  in  this  case,  exceed  the  sum  collected 
during  the  time  it  should  be  allowed.  The  amount  collected 
was  $1,269  for  the  whole  period  of  six  years.  How  much  was 
collected  prior  to  September  1st,  1873,  we  are  unable  from  the 
record  before  us  to  determine. 

lY.  The  limit  of  a  clerk's  compensation  prior  to  Septem- 
ber 1st,  1873,  was  $2,000,  exclusive  of  the  amount  allowed  by 

4.  — : :  the  board  of  supervisors  for  probate  business;  but 

paid.  while  it  was  limited  to  $2,000,  if  the  fees  of  the 

office  did  not  amount  to  that  sum  exclusive  of  probate  fees, 
the  whole  compensation  might  have  been  less  than  $2,000. 
Section  432  of  the  Revision  provided  that  the  compensation 
should  not  exceed  the  sum  of  $2,000  for  all  official  services, 
and  if  the  total  amount  of  fees  received  in  any  one  year  should 
be  deemed  by  the  board  as  inadequate  compensation  for  the 
services  rendered,  the  board  might  allow  such  additional  com- 
pensation as  they  might  deem  just. 

This  was  not  intended  to  enlarge  the  whole  compensation 
beyond  $2,000.     The  provision  allowing  additional  compensa- 
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tion  was  only  applicable  in  cases  where  the  fees  did  not 
amount  to  $2,000. 

After  the  enactment  of  chapter  134  of  the  laws  of  1868,  the 
clerk  was  entitled  to  compensation  for  probate  lousiness  in 
addition  to  the  fees  and  amount  then  allowed  by  law.  In 
counties  where  the  fees  of  the  office  actually  received  during 
the  year,  excepting  probate  fees,  amounted  to  more  than 
$2,000,  the  excess  was  required  to  be  paid  into  the  county 
treasury.  The  clerk  in  such  case  was  absolutely  entitled  to 
receive  the  $2,000  for  his  compensation,  and  an  additional 
amount  for  services  in  probate  matters  which  was  to  be  fixed 
by  the  board.  But  in  counties  where  the  fees  of  the  office, 
aside  from  the  probate  fees,  did  not  amount  to  $2,000,  the 
compensation  for  probate  business  might  be  allowed,  and  yet 
the  whole  compensation  be  $2,000  or  less. 

For  example,  if  the  ordinary  fees  received  .amounted  to 
$1,200,  it  was  discretionary  with  the  board,  under  Sec.  432  of 
the  Revision,  whether  they  would  allow  additional  compen- 
sation for  ordinary  services.  Suppose  they  should  allow 
$300  for  such  services,  and  then  allow  $500  for  the  probate 
husiness,  the  whole  compensation  would  be  $2,000,  and  the 
clerk  could  claim  no  more. 

V.  Section  3784  of  the  Code  provides  that  the  total  amount 
of  compensation  of  the  clerk,  for  all  official  seT^uices,  shall 
g . .  not  exceed  the  sum  of  two  thousand  dollars  in  any 

iimit  of.  Q^Q  ygar.  Section  3783  provides  that  the  board 
of  supervisors  may  allow  compensation  for  services  in  probate 
matters,  to  be  paid  out  of  the  fees  collected  for  probate  busi- 
ness. But  this  section  does  not  provide  that  this  compensa- 
tion "  shall  be  in  addition  to  the  fees  and  amount  now  allowed 
by  law,"  as  is  provided  in  chapter  134,  laws  of  1868.  The 
total  amount,  then,  which  can  be  allowed  a  clerk  for  his  per- 
sonal services,  since  "Saptember  1st,  1873,  is  two  thousand 
dollars  per  annum,  and  it  may  be  less  if  the  ordinary  fees  of 
the  office  do  not  amount  to  that  sum. 

VI.  Section  433  of  the  Revision  provided  that  the  clerk 
should  furnish  at  his  own  expense  all  necessary  deputies. 
This  section  was  not  re-enacted  in  the  Code.    Section  417  of 
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the  Code  of  1851  provided  that  "When  a  county  oflScer  roceiv- 

^ . ing  a  salary  is  compelled  by  the  pressure  of  the 

deputy.  business  of  his  oflSce  to  employ  a  deputy,  the  county 

court  may  make  a  reasonable  allowance  to  such  deputy." 

In  Bradley  v.  Jefferson  County ^  4  G.  Greene,  300,  it  was  held 
that  the  county  must  pay  a  reasonable  compensation  for  the 
necessary  services  rendered,  and  that  such  payment  was  not  dis- 
cretionary. That  w^ts  a  case  where  a  county  treasurer  employed 
a  deputy  and  paid  him,  and  then  made  claim  against  the 
county  for  the  amount  paid,  and  it  was  held  that  he  could 
recover. 

Section  648  of  the  Eevision  and  section  771  of  the  Code  are 
the  same  in  substance  as  section  417  of  the  Code  of  1851.  In 
our  judgment,  then,  a  clerk  is  entitled  to  such  reasonable  dep- 
uty hire  as  the  pressure  of  the  business  of  his  oflSce  demands. 
It  is  proper  to  say  that  the  question  as  to  whether  the  treas- 
urer was  an  officer  "receiving  a  salary"  was  not  determined 
in  Bradley  v.  Jefferson  CovmMj^  swpra:^  and  whilst  it  is  true 
that  the  clerk  receives  his  compensation  from  the  fees  of  his 
office,  yet  such  compensation  cannot  exceed  two  thousand 
dollars,  and  the  effect  of  the  law  is  such  as  to  leave  it  to  be 
fixed  by  the  board  of  supervisors  within  certain  limits,  and  it 
is  practically  a  salaried  office. 

VII.  It  is  proper  to  observe  that  it  appears  from  the  cross- 
demand  of  defendant  that  before  filing  the  same  he  presented 
it  to  the  board  of  supervisors  for  allowance,  which  was  refused. 

^o  question  is  made  in  the  argument  of  counsel  as  to  the 
right  of  defendant  to  maintain  the  action  upon  his  cross-de- 
mand. It  is  in  the  nature  of  an  original  action.  Whether 
it  can  be  prosecuted  as  an  original  action  we  do  not  determine, 
as  the  question  is  not  before  us. 

Vin.  We  have  thus  given  what  we  believe  to  be  the  true 
construction  of  the  statutes  fixing  the  compensation  of  clerks 
of  the  District  and  Circuit  Courts.  All  the  questions  deter- 
mined seem  to  arise  in  this  case.  We  have  pursued  our  own 
method  in  the  order  in  which  we  have  passed  upon  the  ques- 
tions, as  tending  to  greater  brevity  than  would  be  attained  in 
following  the  assignment  of  errors  presented. 
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In  conclusion  it  may  not  be  improper  to  say  that  it  is  a 
matter  of  regret  that  the  law  as  to  the  compensation  of  a 
public  oflScer  is  in  such  a  state  of  imcertainty  as  to  be  the 
source  of  litigation  in  some  instances,  and  in  nearly  all  the 
counties  of  the  State  a  matter  of  doubt  and  embarrassment 
with  boards  of  supervisors. 

The  cause  will  be  reversed  and  remanded  for  a  new  trial, 
each  party  to  pay  one-half  the  costs  in  this  court. 


Hevebsed. 


Dennison  v.  The  City  op  Keokuk. 
Ford  v.  Bsuge  bt  al. 

1.  Tax  Sale :  lien  of  city  for  taxes.    The  deed  of  the  county  treasurer 

of  realty  sold  for  State  and  county  taxes  does  not  divest  the  property  in 
the  hands  of  the  purchaser  of  the  lien  of  the  city  for  unpaid  taxes. 

2.  :  CITY  taxes:  taxes  of  prior  tears,    a  sale  for  city  taxes  of 

one  year  does  not  divest  the  lien  of  the  city  for  the  uni>aid  taxes  of  prior 
years. 

8.  : :  priority  of  lien.    The  lien  of  the  tax  purchaser  la 

Buljject  to  the  lien  of  the  city  for  the  taxes  of  phor  years. 

Appeal  from  Lee  District  Court, 

Thursday,  December  14. 

These  cases  are  submitted  together  as  involving  the  same 
question  of  law.  The  plaintiffs  respectively  purchased  certain 
lots  in  the  city  of  Keokuk  at  tax  sale  for  State  and  county 
taxes,  and  received  respectively  the  county  treasurer's  deed 
therefor.  At  the  time  of  said  sale  there  were  delinquent 
city  taxes  for  several  years  due  on  said  lots.  Afterwards  the 
said  plaintiffs  purchased  the  said  respective  lots  at  a  city  tax 
sale  for  taxes  for  the  last  one  of  the  years  for  which  the  taxes 
were  delinquent,  and  each  received  the-city  collector's  deed. 
These  suits  were  brought  to  quiet  title.    The  city  of  Keokuk 
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and  some  others  were  made  defendants.  The  plaintiff,  Denni- 
8on,  set  out  in  his  petition  his  said  treasurer's  deed  and  col- 
lector's deed.  The  city  answered,  admitting  the  execution  of 
the  deeds,  and  by  cross-petition  set  up  a  claim  for  taxes  for 
the  years  for  which  they  were  delinquent  prior  to  the  year  foi 
the  tax  of  which  the  lots  were  sold  at  the  said  city  tax  sale. 
To  the  answer  and  cross-petition  of  the  city  the  plaintiff  de- 
murred. The  plaintiff,  Ford,  set  up  in  his  petition  the  treas- 
urer's deed.  The  city  filed  an  answer  and  cross-petition, 
setting  up  its  claim  for  taxes  due  prior  thereto.  The  plaintiff 
then  filed  an  amended  petition  setting  up  the  city  collector's 
deed.  To  the  amended  petition  the  city  demurred.  The 
other  defendants  were  defaulted.  The  court  below  sustained 
the  demurrer  of  the  plaintiff,  Dennison,  to  the  answer  and 
cross-petition  of  the  city,  and  overruled  the  demurrer  of  the 
city  to  the  amended  petition  of  the  plaintiff,  Ford.  The  city 
appeals  in  both  cases* 

John  Gibbons  and  J.  H,  Craig^  for  appellant 

Broxon  cfe  Ford  and  M.  R,  King^  for  appellee. 

Adams,  J. — The  first  question  presented  is  as  to  whether 
the  deed  of  the  county  treasurer  divested  the  lien  of  the  city 
1.  TAX  sale:  for  taxes.  In  Preston  v.  Van  Gorder,  31  Iowa, 
taxes.  250,  it  was  held  that  a  sale  of  land  for  State  and 

county  taxes  frees  it  in  the  hands  of  the  purchaser  from  all 
liens  for  State  and  county  taxes  of  prior  years.  This  case  is 
cited  by  the  appellee  as  showing  that  such  sale  should  free 
the  land  from  aU  liens  for  city  tases  of  prior  years.  But  the 
decision  does  not  have  that  effect.  It  was  based  upon  sections 
784,  810  and  811  of  the  Revision,  which  provide  that  the 
treasurer's  deed  shall  vest  in  the  purchaser  all  the  right, 
title,  interest  and  claim  of  the  State  and  county  to  the  land, 
except  liens  in  behalf  of  the  school  and  university  funds. 
While  the  city  of  Keokuk  is  in  one  sense  a  part  of  the  State, 
we  think  its  lien  for  taxes  cannot  be  considered  as  a  right, 
title,  interest  or  claim  of  the  State.  It  is  contended  by  the 
appellee  that  the  fact  that  the  legislature  made  an  exception 
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in  favor  of  the  Hens  in  behalf  of  the  school  and  university 
funds  and  did  not  make  an  exception  in  favor  of  municipal 
corporations  indicates  that  none  was  intended.  If  our  view 
is  correct,  however,  none  was  needed. 

In  addition  it  may  be  said  that  by  section  763  of  the  llevis- 
ion,  and  section  871  of  the  Code,  it  is  provided  that  "  the  sale 
(for  State  and  county  taxes)  shall  be  made  for  and  in  payment 
of  the  total  amount  of  taxes,  interest  and  costs  due  and  un- 
paid.'*  The  purchaser,  therefore,  has  a  riglit  to  assume  that 
the  amount  paid  by  him  discharges  all  liens  of  the  State  and 
county  and  he  bids  upon  such  assumption.  But  the  amount 
bid  cannot  cover  city  taxes  if  any  are  delinquent  on  the  prop- 
erty, and  he  may  properly  enough  be  required  to  take  notice 
of  them  and  bid  accordingly. 

By  the  charter  of  the  city  of  Keokuk  city  taxes  are  made  a 
perpetual  lien  upon  the  real  estate  upon  which  they  are 
assessed  until  they  are  paid.  "We  cannot  give  to  the  treasur- 
er's deed  the  effect  which  the  appellee  claims  it  has  without 
abrogating  this  provision  of  the  charter.  It  may  be  said  that 
the  law  makes  State  and  county  taxes  a  perpetual  lien  also, 
and  still  that  by  Preston  v.  Van  Oorder^  above  cited,  a  sale 
for  the  taxes  of  one  year  divests  the  liens  for  taxes  of  all  other 
years.     But  this  results  from  the  doctrine  of  estoppel. 

As  the  law  requires  the  sale  to  be  made  for  the  total  amount 
due,  and  the  bidder  has  a  right  to  assume  that  it  is  so  made, 
it  will  be  conclusively  presumed  in  his  favor  afterwards  that 
it  was  so  made.  The  provision  that'the  deed  shall  convey  all 
the  interest  of  the  State  and  county  effectuates  only  what 
would  result  upon  the  principle  above  stated.  But  it  is  said 
that  the  treasurer's  deed  conveys  an  independent  title,  and 
that  that  title  originates  in  the  sale,  and  could  not  be  affected 
by  any  lien  which  had  attached  upon  the  property  prior 
thereto.  The  treasurer's  deed  conveys  precisely  what  the 
statute  provides  it  shall  and  nothing  more.  It  conveys  the 
interest  of  the  former  owner  and  of  the  State  and  county,  ex- 
cept the  liens  in  behalf  of  the  school  and  university  funds. 
A  lien  for  city  taxes  is  a  different  interest  and  not  covered  by 
the  provision. 
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It  would,  in  onr  judgment,  be  extremely  unwise  to  allow  a 
sale  for  state  and  county  taxes  to  divest  the  lien  which  a  city 
may  have  for  city  taxes,  or  to  allow  a  sale  for  city  taxes  to 
divest  the  lien  which  the  state  and  county  may  have  for  state 
and  county  taxes.  The  very  provision  made  for  a  sale  is 
based  upon  the  assumption  that  it  is  not  always  practicable  to 
collect  without  it.  As  some  time  must  elapse  after  taxes 
become  due  before  a  sale  can  be  made,  it  would  be  possible, 
if  the  doctrine  of  the  appellee  is  correct,  for  the  state  and 
county  to  cut  off  no  inconsiderable  portion  of  the  city  revenue, 
and  for  the  city  to  cut  off  no  inconsiderable  portion  of  the 
state  and  county  revenue. 

It  is  argued,  and  we  confess  with  not  a  little  force,  that  if 
the  city  should  allow  city  taxes  to  become  delinquent  to  the 
amount  of  the  value  of  the  property  the  state  and  county 
would  thereby  be  deprived  of  their  revenue;  but  it  is  not  to 
be  presumed  that  this  will  be  done.  It  may  happen  in  excep- 
tional cases;  but  both  city  and  property  owner  are  interested 
in  avoiding  such  a  result. 

We  come  now  to  consider  whether  a  city  tax  deed,  made  in 
pursuance  of  a  sale  for  the  taxes  of  one  year,  divests  the  lien 
of  the  city  for  the  taxes  of  prior  years.  Aa  preliminary  to 
this  question,  however,  we  have  to  consider  a  question  of  fact 

It  is  claimed  by  the  appellee  that  it  does  not  clearly  appear 
from  the  collector's  deeds  that  the  said  lots  were  sold  at  city 
tax  sale  for  the  taxes  of  only  one  year,  and  that  possibly  they 
were  sold  for  all  the  taxes  due.  The  deed  to  Dennison  recites 
that,  "  there  being  no  goods  and  chattels  found  out  of  which 
to  make  the  annual  taxes  charged  by  the  corporation  of  the 
city  of  Keokuk  upon  the  lots  in  said  city,  hereinafter  men- 
tioned, for  the  year  1872,  I,  William  Wilson,  collector  of 
£eokuk,  gave  due  notice  by  publication  that  I  would,"  etc. 
The  deed  to  Ford  contains  a  similar  recital.  This  is  all  that 
is  contained  in  either  deed  tending  to  show  that  the  sale  was 
made  for  the  taxes  of  only  one  year;  but,  as  we  discover  noth- 
ing tending  to  show  that  the  sale  was  made  for  the  taxes  of 
more  than  one  year  we  think  that  the  appellee's  position  can- 
not be  maintained. 
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What  effect,  then,  did  the  sale  for  the  taxes  of  one  year  have 
upon  the  Hens  for  taxes  of  prior  years?  It  is  claimed  by  the 
2. :  city    appellee   that  those  liens  were  divested  on  the 

taxes:  taxes  -i**  ii  i  ^      /•  » 

of  prior  years,  ground  of  estoppel;  that  the  sale  for  city  taxes 
must  have  this  effect  by  analogy  to  the  effect  of  the  state  and 
county  tax  sale.  As  we  have  seen,  however,  the  ground  of 
estoppel  in  the  case  of  a  state  and  county  tax  sale  consists  in 
the  fact  that,  by  law,  the  sale  must  be  made  for  the  total 
amount  of  taxes  due.  As  the  purchaser  may  buy  upon  the 
assumption  that  the  law  is  complied  with,  the  state  and  county 
should  not  afterward  be  heard  to  aver  to  the  contrary. 

In  addition  to  this  result  by  estoppel,  it  is  expressly  enacted 
that  the  treasurer's  deed  shall  convey  all  the  interest  of  the 
state  and  county.  In  detormining  what  effect  should  be  given 
to  the  collector's  deed  we  find  both  of  these  elements  wanting. 
It  was  not  necessary  for  the  city  of  Keokuk  to  sell  for  all  the 
taxes  due,  nor  is  it  provided  that  the  collector's  deed  shall 
convey  all  the  interest  of  the  city.  The  collector's  deed  must 
have  whatever  effect  it  is  provided  by  statute  it  shall  have. 
By  the  laws  of  1858,  chapter  105,  page  207,  it  is  provided  that 
the  deed  shall  ^have  the  same  effect  as  the  county  treasurer's 
deed  under  sales  made  by  him,  as  provided  in  the  Code.  By 
Code  is  here  meant,  of  course,  the  Code  of  1851.  What,  then, 
was  the  effect  of  the  treasurer's  deed  under  the  Code  of  1851  ? 
Section  503  provides  "that  the  purchaser  will  be  entitled  to  a 
deed  for  the  land  so  purchased  by  him  upon  the  payment  of 
the  proper  amount,  which  deed  shall  run  in  the  name  of  the 
State  of  Iowa  and  be  signed  by  the  treasurer  in  his  official 
name,  and  will  convey  the  title  to  the  land,  and  shall  be  pre- 
sumptive evidence  of  the  regularity  of  all  prior  proceedings. 
The  purchaser  acquires  the  lien  of  the  tax  on  the  land,  and 
if  he  subsequently  pays  any  taxes  levied  on  the  same  he  shall 
have  the  same  lien  for  those,  and  may  add  them  to  the  amount 
paid  by  him  in  the  purchase." 

It  has  been  held  that  "the  purchase  creates  between  the 
purchaser  and  the  owner  the  relation  of  mortgagee  and  mort- 
gagor, and  until  foreclosure  the  right  of  possession  remains 
in  the  owner."      Crosthwait  v.  Byington^  11   Iowa,   532. 
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Until  foreclosed  the  owner  has  a  right  to  redeem.  The  pur- 
chaser, then,  acquires  no  interest  in  the  land  but  a  lien.  It  is 
trne  the  legal  title  passes,  but  it  is  only  to  support  the  lien; 
and  in  respect  to  this  lien  it  is  to  be  observed  that  it  is  only 
a  lien  for  the  tax  for  which  the  sale  is  made.  The  language 
of  the  statute  is:  "The  purchaser  acquires  the  lien  of  the 
tax.''  The  specific  designation  excludes  taxes  other  than  those 
for  which  the  sale  is  made.  If  the  owner  desires  to  redeem 
he  has  only  to  pay  the  amount  bid  with  interest,  and  not, 
also,  all  other  taxes  with  interest  that  might  be  due  on  the 
property  at  the  time  of  sale. 

One  other  question  remains  to  be  determined:  Is  the  pur- 
chaser's lien  paramount  or  subject  to  the  city's  lien  for  the 

3.  — : :  taxes  of  the  prior  years?    We  think  it  is  subject. 

lien.  ^  The  purchaser  may,  by  law,  pay  the  other  taxes 
and  add  them  to  his  lien.  The  city  cannot  pay  the  purchaser 
and  add  the  amount  thus  paid  to  its  liQu.  The  purchaser, 
therefore,  in  case  his  lien  is  regarded  as  subject,  can  protect 
himself.  The  city,  in  case  its  lien  is  regarded  as  subject,  can- 
not protect  itself! 

We  are  of  opinion  that  the  District  Court  erred  in  sustain- 
ing the  demurrer  of  the  plaintiflT,  Dennison,  to  the  answer  and 
cross-petition  of  the  city,  and  in  overruling  the  demurrer  to 
the  plaintiflF,  Ford's,  amended  petition,  and  that  both  cases 
must  be 

Sevbbsed. 
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-gg-?^  Trayeb  v.  Rekdeb. 

45    :I72| 
103    6I7|      -     -.         ^ 

~4^  212     ^'  ^C^tice:  QUESTIONS  ON  APPEAL.    In  an  action  at  law  questions  most 
|}J2  iS  ^  raised  in  the  court  below  to  entitle  them  to  a  hearing  in  the  Supreme 

118    iHo,  -,      ^^ 

• — ^  Court. 

a     272 

184    547     2.  Evidence:  consideration  fob  deed:  mat  be  shown  by  pabol.    A 
~4S    272  ^®®^  ^  ^^^  evidence  of  the  contract  between  the  grantor  and  grantee, 

186    42q  but  simply  the  final  consummation  of  the  contract,  and  payment  of  the 

purchase  money,  together  with  possession  of  the  property  sold,  consti- 
tutes a  part  performance  sufficient  to  take  the  antecedent  contract,  where 
it  rests  in  parol,  out  of  the  statute  of  frauds,  and  thus  permit  the  iiftro- 
ducUon  of  oral  evidence  showing  what  the  contract  in  fact  was. 

Appeal  from  Cedar  Circuit  Court, 

Friday,  Decembeb  15. 

This  action  was  commenced  before  a  justice  of  the  peace; 
the  pleadings  were  oral.  The  plaintiff  and  one  Carpenter 
were  owners  of  adjoining  farms;  the  plaintlflF  purchased  of 
Carpenter  a  strip  of  land  2  rods  wide  and  128  rods  long  for 
the  purpose  of  a  road,  and  as  a  part  of  the  consideration  there- 
for agreed  to  build  and  keep  up  a  certain  portion  of  the  fence 
along  the  lane  on  the  west  side.  The  plaintiff  sold  and  con- 
veyed his  farm,  including  the  two  rod  strip,  to  the  defendant. 
The  latter  failed  and  refused  to  keep  up  the  fence,  and  the 
plaintiff,  being  compelled  to  pay  therefor,  brings  this  action 
to  recover  the  amount  so  paid.  There  was  a  trial  by  jury  in 
the  Circuit  Court,  verdict  for  plaintiff,  and  defendant  appeals. 
The  trial  judge  gave  the  certificate  required  by  law. 

Piatt  cb  Carr^  for  appellant. 

S.  YateSy  for  appellee. 

Seevers,  Ch.  J. — The  plaintiff  conveyed  the  land  to  the 
defendant  by  the  usual  and  ordinary  deed,  the  consideration 
expressed  therein  being  $4,900.  The  covenants  of  warranty 
were  in  the  usual  form.  No  reservation  or  exception  what- 
ever was  made  in  the  deed,  and  there  was  no  reference  to  the 
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Carpenter  contract  about  the  fence.  The  plaintiff  sought  to 
prove,  by  oral  testimony,  what  the  contract  was  between  him 
and  defendant,  and  that  the  latter  agreed  to  build  and  main- 
tain the  fence,  and  that  the  plaintiff,  in  consideration  of  the 
agreement,  sold,  and  agreed  to  take  one  hundred  dollars  less 
for  the  farm  than  he  otherwise  would  have  done.  To  the 
introduction  of  this  evidence  the  defendant,  at  the  proper 
time,  objected,  "for  the  reason  that  there  was  a  written  con- 
tract between  the  parties  and  parol  evidence  could  not  be 
introduced  to  vary  its  terms.  The  objection  was  overruled 
and  the  evidence  admitted,  to  which  defendant  excepted." 
This  presents  the  sole  question  for  our  consideration. 

I,  It  is  urged  in  argument  that  the  agreement  between 
the  plaintiff  and  defendant  is  void  because  within  the  statute 
tPRAcncK:    of  frauds.     To  this  it  is  sufficient  to  say  that  no 

questions  on  ,  ^.  j       •       ^i  .     i_   i 

appeal.  such    question   was   made  in   the  court   below. 

Neither  in  the  objections  made  to  the  evidence,  instructions 
asked  or  in  the  motion  for  a  new  trial,  is  there  even  a  sugges- 
tion that  any  such  objection  was  relied  on,  and  it  cannot,  there- 
fore, be  raised  for  the  first  time  in  this  court.  McNaught  v. 
C.  <&N.  W.  R.  R,  Co.,  30  Iowa,  336. 

II.  There  was  no  contract  in  writing  in  relation  to  the  sale 
of  the  land  or  obligation  to  build  the  fence,  except  the  deed. 
2.  evidence:  Whatever  negotiations  or  contract  of  purchase  and 

fordocd:raay  Sale  that  preceded  the  deed  existed  wholly  in 
paroi,^^°  ^  parol.  The  deed  is  evidence  of  the  final  consum- 
mation of  some  contract  previously  made;  but  it  is  not  evi- 
dence of  what  the  contract  was,  and  has  nothing  to  do  with 
it  farther  than  to  carry  it  out.  Pattman  v.  Ualtey,  24  Iowa, 
425.  It  is  clear  there  must  have  been  an  agreement  preced- 
ing the  deed,  for  the  latter  is  the  mere  result  of  the  negotia- 
tions between  the  parties. 

Whether  the  deed  is  conclusive  evidence  that  the  contract 
has  been  carried  out  or  performed  depends  upon  what  the 
contract  in  fact  was.  The  contract,  being  in  parol,  could  not 
have  been  enforced  by  legal  proceedings,  but  the  execution 
of  the  deed,  payment  of  the  purchase  money  or  a  part  of  it, 
together  with  the  possession  of  the  premises  given  and  taken, 
Vol.  xlv— 18 
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shows  a  part  performance  at  least,  which  is  sufBeient  under 
the  statute.  There  having  been  such  a  performance  neither 
party  can  rely  on  the  statute  as  a  defense  to  a  full  p3rformanoe 
of  the  contract.  It  is  a  mistake  to  suppose  the  deed  is  the 
contract,  or  that  no  other  evidence  is  admissible  to  show  what 
the  contract  really  was.  This  will  be  apparent  by  the  thought 
that,  if  these  parties  had  entered  into  a  written  contract  pre- 
ceding the  execution  of  the  deed  in  which  the  defendant  had 
agreed,  among  other  things,  as  a  part  of  the  consideration  of 
his  purchase,  that  he  would  build  and  maintain  the  fence, 
such  contract,  without  doubt,  could  have  been  enforced,  not- 
withstanding a  deed  was  afterward  executed  which  contained 
no  reference  to  such  contract. 

The  recognition  or  enforcement  of  the  contract  does  not 
create  a  charge  on  the  land;  it  is  a  mere  personal  claim 
against  the  defendant.  He  can  sell  and  convey  the  land  and 
his  grantee  will  obtain  a  perfect  title,  nor  will  he  be  under 
any  obligation  to  build  or  maintain  the  fence  in  the  absence 
of  an  express  agreement  to  do  so.  This  being  true,  this  con- 
tract was  not  within  the  covenants  of  the  deed,  and  therefore 
a  reference  to  it  in  the  deed  would  have  been  out  of  place. 
Why  except  from  the  operation  of  the  covenants  what  was  not 
within  them?  Therefore,  proof  of  the  contract  is  not  contra- 
dictory to  the  deed,  as  it  would  have  been  if  it  constituted  an 
incumbrance  on  the  land  and  was  not  excepted  from  the  cov- 
enants of  the  deed.     Kawle  on  Covenants  for  Title,  128. 

The  rule  is  well  understood  that  parol  evidence  cannot  be 
admitted  to  vary  or  contradict  a  written  contract.  Conceding 
the  deed  to  be  the  contract,  does  the  evidence  introduced 
against  defendant's  objections  vary  its  terms,  or  is  it  contra- 
dictory thereto?  The  deed  \&  prima  facie  evidence  of  the 
consideration  paid,  but  in  this  country  at  least  it  seems  to  be 
settled  that,  for  any  purpose  short  of  affecting  the  title, 
the  consideration  clause  is  not  conclusive  evidence  that  the 
money  has  been  paid,  and  is  only  prima  facie  evidence 
of  the  amount,  which  may  by  parol  proof  be  shown  to  be 
greater  or  less  than  that  shown  in  the  deed.  Eawle  on  Cov- 
enants for  Title,  66,  and  authorities  cited;  Zawton  v.  Buck- 
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iivglmw^  15  Iowa,  22;  Harper  v.  Perry,  28  Iowa,  57;  Putt- 
vnan  ^  ffaltcy,  supra.  It  has  accordingly  been  held,  where 
tbe  <ked  recites  (as  is  usual)  that  the  consideration  money  has 
lx5en  paid,  that  this  is  not  conclusive  but  may  be  contradicted 
by  parol,  Wilkinson  v.  Scott,  17  Mass.,  249;  Shephard  v. 
Litth,  14  Johns.,  210.  And  it  has  also  been  held,  and  such 
seems  the  prevailing  rule,  that  a  consideration  dehorB  the  deed 
may  be  proved  unless  such  consideration  is  repugnant  to  the 
deed.  2  Washburn  on  Real  Property,  654;  Jackson  v.  Pih^^ 
9  Ck)wen,  69. 

The  deed  states  that  in  consideration  of  $4,900  the  plaintiff 
sold  and  conveyed  the  premises,  Under  the  authorities  cited 
the  true  consideration  may  he  shown  by  parol,  whether  it  b^ 
greater  or  less  than  the  sum  thus  stated.  In  any  view  which 
may  be  taken  the  defendant's  objections  to  the  admission  of 
the  testimony  were  properly  overruled,  and  thQ  judgment 
of  the  Circuit  Court  must  be 

Affirmed^ 


'15    275 
106    26»| 


Bab!^  v.  T^k  City  of  Oskaloosa  et  al.  •yo  S 


45    275 
^^  126    300 

V  Highways  VACAttON  of:  damages.    The  vacation  of  a  highway  does  ^^~~~m 
not  confer  upon  6Xi  individual  residing  thereon  a  right  of  action  for  the  ^    ^ 
recoveiy  of  damages,  even  though  he  may  suffer  inconvenience  or  losa         46  275 
thereby.  jg  »3 

2.  ■    ■  ■   :  TJ8E  BT  RAijiWAY  C0Mi>ANT:  DAHAOES,    Nor  Can  the  owner  •f       ^^^^   ^^ 
abutting  property  recover  damages  for  such  a  use  of  a  street  or  highnray 
as  essentially  deprives  it  of  its  character  as  a  pubhc  highway. 

Appeal  from  Mahaska  IHstrict  Oowrt, 

Feibay,  December  15. 

Tub  petition  in  substance  alleges  that  on  the  IStli  day  of 
April,  1870,  the  plaintiff  acquired  title  to,  and  has  since  that 
time  owned,  lots  Nos.  5  and  C,  situated  upon  the  comer  of 
what  was  formerly  known  as  Kossuth  street  and  Liberty 
street,  in  West  Oskaloosa;  that  said  street  was  dedicated  to 
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the  public  by  John  "VVHiite,  who  laid  out  said  lands  into  lots; 
that,  upon  the  faith  of  the  permanent  use  and  occupancy  of 
said  streets  as  public  ways,  buildings  were  erected  on  said 
lots  and  were  used  and  occupied  by  plaintiff's  tenants  for 
dwelling  purposes;  that  for  the  purpose  of  avoiding  tlie  pay- 
ment of  any  damages  to  the  plaintiff  and  other  property 
owners  whose  lands  abutted  on  Kossuth  street,  in  the  city  of 
Oskaloosa,  and  for  the  purpose  of  taking  the  control  thereof 
for  railway  purposes,  not  as  an  additional  easement  upon  said 
street,  but  for  the  purpose  of  occupying  the  same  exclusively 
for  railway  purposes,  the  defendant,  the  Central  Railroad 
Company,  obtained  of  John  White  a  quit  claim  deed,  on  the 
28th  day  of  October,  1870,  conveying  all  the  reversionary 
rights  of  said  White  in  and  to  said  Kossuth  street;  that  on 
the  4th  day  of  August,  1871,  the  city  council  of  said  city 
vacated  said  street  by  an  ordinance;  "  that  at  the  time  of  psiss- 
ing  said  ordinance  the  said  Kossuth  street  ^as  a  graded  street 
in  good  repair  for  use  of  travel  for  all  purposes;  that  upon 
the  passage  of  said  ordinance  the  defendant,  the  city  of  Oska- 
loosa, permitted  the  said  railway  company  to  take  and 
assume  the  control  of  the  said  street  from  High  street  north; 
and  the  said  railway  company  by  its  agents  and  employes  did 
take  possession  of  the  same,  and  did  excavate  the  same,  and 
fill  the  same  with  ties  and  iron  rails,  and  did  build  therein 
switches,  scales,  side-tracks  and  all  such  devices  as  are  usually 
used  by  railway  companies;  and  they  did  excavate  said  street 
to  the  depth  of  six  feet,  and  rendered  the  same  wholly  unfit 
for  travel;  and  have  filled  said  side-tracks  with  cars,  engines 
and  other  obstructions,  so  as  utterlj^  to  destroy  it  for  all  pur- 
poses of  travel,  except  railway  purposes,  and  have  wholly 
excluded  the  plaintiff  from  all  use  of  said  street."  To  this 
petition  the  plaintiff  afterwards  filed  an  amendment  as  fol- 
lows: "He  avers  that  the  addition  of  John  White  to  the  city 
of  Oskaloosa  was  laid  out  and  platted  by\wo  separate  convey- 
ances; one  made  on  May  22d,  1853,  which  included  the  lots 
now  owned  by  plaintiff,  and  one  on  May  24th,  1855,  which 
included  the  lands  immediately  north  of  the  premises  of  the 
plaintiff,  and  including  the  extension  of  said  Kossuth  street 
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north  of  the  premises  of  the  plaiutijff;  that  under  and  by 
virtue  of  said  ordinance  vacating  said  street,  and  under  and 
by  virtue  of  the  said  deed  of  conveyance  from  said  John 
White,  the  said  railway  company  has  taken  control  of  the 
entire  street  known  as  Kossuth  street,  and  has  totally  de- 
stroyed the  same  as  a  public  highway,  and  has  rendered  it 
impossible  for  the  plaintiff  or  the  public  to  use  the  same; 
that  the  said  railway  company  claim  and  assutne  to  hold  said 
street  as  their  private  and  individual  property;  that  plaintiff 
has  a  dwelling  house  situated  on  said  street,  costing  two 
thousand  dollars,  and  has  other  costly  and  permanent  im- 
provements thereon;  tliat  by  reason  of  the  said  illegal  and 
wrongful  acts  tlie  plaintiff  has  been  greatly  obstructed  in  the 
U8e.of  his  said  private  property,  and  the  value'  of  the  sarfie 
has  been  almost  wholly  destroyed;  that  said  railway  company 
has  cut  down  the  grade  of  said  street,  and,  by  the  excavation 
of  the  same,  and  by  the  manner  in  which  said  railway  has 
been  constructed,  has  wholly  deprived  the  plaintiff  of  all  use 
of  the  same.  Wherefore  the  plaintiff  claims  damages  in 
the  sum  of  five  hundred  dollars."  Attached  to  the  petition 
are  copies  of  the  quit  claim  deed  from  John  White,  and  of 
the  ordinance  vacating  Kossuth  street. 

To  this  petition  both  defendants  demurred.  The  demurrers 
were  sustained,  and,  the  plaintiff  electing  to  stand  upon  his 
petition,  the  cause  was  dismissed.     Plaintiff  appeals. 

John  F.  Lacey^  for  appellant. 

Brown^  Stone  diSearSy  for  the  Central  Railroad  Co. 

Lafferty  cfe  Johnson^  for  the  City  of  Oskaloosa. 

Day,  J. — I.  The  plaintiff's  claim  for  damages  is  based 
principally  upon  a  vyant  of  power  of  the  city  of  Oskaloosa  to 
1.  highway:  vacate  the  street  in  question.  The  ordinance  of 
damages.  *  vacation  was  passed  on  the  4th  day  of  August, 
1871,  and  is  as  follows:  "Be  it  ordained  by  the  city  council 
of  the  city  of  Oskaloosa,  Iowa,  that  all  that  portion  of  Kos- 
suth street  in  White's  addition  be  and  the  same  is  hereby 
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vacated;  provided,  that  John  White  convejs  the  knd  or 
ground  heretofore  occupied  by  Kossuth  street  to  the  Central 
Railroad  Company  of  Iowa;  provided,  further,  that  all  the 
provisions  of  an  ordinance  heretofore  passed,  granting  to  said 
railroad  company  the  right  of  way  along  and  over  said  Kos- 
suth street,  are  carried  out  by  said  railroad  company;  and 
provided,  further,  that  the  depots  of  said  railroad  company  be 
located  at  the  same  point,  on  the  line  of  said  road,  between 
Harrison  and  High  streets/^ 

The  city  of  Oskaloosa  was  incorporated  under  the  general 
incorporation  law,  chapter  51,  JRevision  of  1860.  Section 
1064  of  the  Revision  confers  upon  any  municipal  corpora- 
tfon  organized  under  the  provisions  of  that  chapter  power  to 
lay  off,  open,*widen,  straighten  or  to  narrow  or  vacate  streets, 
alleys,  public  grounds,  wharves,  landing  places  and  market 
places.  This  section  clearly  confers  upon  the  city  the  power 
exercised  in  this  case;  and  for  an  exercise  of  this  legal  right 
the  city  cannot  be  made  to  respond  in  damages.  We  have 
held  that  the  vacation  of  a  highway  does  not  take  from  an 
individual  residing  thereon  his  property  either  for  public  or 
private  use,  and  that  he  cannot  recover  damages  therefor, 
although  he  may  sustain  inconvenience  and  loss  therefrom. 
Brady  v.  ShinTcle^  40  Iowa,  576;  Ellsworth  r.  Chickdsaw 
County^  Id.,  571.  In  Pettingill  v.  Devin^  35  Iowa,  344,  the 
city  charter  provided  for  compensation  whenever  property  was 
injured  by  tbd  vacation  of  a  street. 

II.  Many  authorities  have  been  cited  by  appellant  respect- 
ing the  right  of  the  owner  of  a  lot  abutting  upon  a  public 

J.  .  ygg    street  to  recover  damages  for  such  use  of  the  street 

companyT  ^7  *  Fftllroad  as  essentially  deprives  the 'street  of 
damages,  {^g  ordinary  character  of  a  highway.  We  do  not 
deem  it  n/^essary  to  enter  upon  this  question  or  to  attempt  a 
review  of  the  many  cases  cited,  some  of  which  seem  to  be  in 
conflict  with  the  prior  decisions  of  this  court.  It  is  not 
claimed  that  the  plaintiff  in  this  case  owned  the  fee  in  the 
street;  upon  the  vacation  of  the  street  no  interest  reverted  to 
him.  The  construction  of  the  railroad  over  the  property  in 
(ju^stion  did  not  appropriate  any  property  belonging  to  plain- 
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tiff,  or  any  property  in  which,  after  the  sti'eet  was  vacated,  he 
had  any  interest.  Whatever  inconveniences  he  may  suffer  by 
the  construction  of  a  railroad  over  the  property  of  otliers,  no 
carelessness  or  negligence  in  such  construction  appearing,  are 
injuries  for  which  the  law  does  not  undertake  to  make  com- 
pensation in  damages.  We  think  the  judgment  of  the  court 
below  should  be 

Affibmed. 

Seevers,  Ch.  J.,  having  been  of  counsel,  took  no  part  in 
this  decision. 


Obdway  &  Husted  v.  Phelps. 


1.  Guardian  and  Ward:  adjustment  of  accounts.    The  adjust- 

ment of  the  accounts  of  the  guardian  of  a  deceased  person  must  be  

made  with  the  administrator,  subject  to  the  approval  of  the  court.  S  ^ 

2,  Practice :  adbonistrator:  allowance  by.    The  court  may  set  aside  I  45    jtS 

or  modify  an  allowance  of  a  claim  against  an  estate,  approved  by  the  |i38    353 

administrator  and  allowed  by  the  clerk  in  vacation,  without  any  evi- 
dence except  what  may  be  shown  by  the  pai)ers. 

Appeal  from  Black  Hawk  Circuit  Gowrt. 

Fbidat,  Deoembes  15, 

Thb  facts  are  stated  in  the  opinion. 

Ordwwy  &  Hustedy  for  appellants. 

No  appearance  for  appellee. 

Seevers,  Ch.  J. — On  May  8th,  1876,  the  defendant  was 
appointed  and  qualiiied  as  administrator  of  the  estate  of  Mer- 
ritt  Potter,  deceased,  late  of  the  State  of  Vermont.  May 
12th,  187t{,  the  petition  and  claim  of  plaintiffs  was  presented 
to  said  administrator  for  allowance,  said  claim  being  for 
$212.20  for  professional  services  as  attorneys  in  the  case  of 
Amos  Gates,  guardian  of  Merritt  Potter,  insane,  v.  R.  Car- 


Digitized  by 


Google 


280  SUPREME  COUET  OF  IOWA, 

Ordway  &  Hiisted  v.  Phelps. 

penter,  jr.,  et  al.,  decided  in  this  court  at  the  April  Term, 
1876. 

Attached  to  said  claim  was  the  affidavit  of  Amos  Gates, 
stating  "that  during  the  lifetime  of  Merritt  Potter  he  was 
the  duly  appointed  and  acting  guardian  of  said  Merritt  Pot- 
ter, and  that  as  such  guardian  he  employed  Ordway  & 
Husted  to  render  services  as  attorneys  of  said  Merritt  Potter, 
and  that  said  Ordway  &  Husted  have  duly  rendered  said  ser- 
vices, and  that  there  is  now  due  and  unpaid  for  said  services 
the  sum  of  $212.20."  Said  claim  and  petition  was  approved 
and  admitted  in  writing  indorsed  thereon,  as  follows: 

"I  hereby  admit  the  within  claim  and  waive  notice  of  hear- 
ing.    Dated  May  10th,  1876. 

"E.  S.  PHELPS,  Administrator. 

"Filed  May  12th,  1876. 

"J.  0.  GATES,  Clerk." 

May  12th,  1876,  the  clerk  of  the  court  made  the  following 
allowance  of  said  claim: 

"  Estate  of  Merritt  Potter,  deceased.  On  this  day  are  filed 
against  said  estate  the  claims  as  follows,  to-wit:  The  claim 
of  Ordway  &  Husted  for  two  hundred  and  twelve  dollars  and 
twenty  cents  on  account.  *  *  *  Said  claims 
having  been  admitted  by  the  administrator,  the  same  are 
allowed  by  the  clerk,  and  the  administrator  is  directed  to  pay 
the  same  out  of  said  estate,  as  provided  by  law." 

June  10th,  1876,  in  the  absence  of  both  parties,  the  court 
on  its  own  motion,  and  without  the  introduction  of  any  evi- 
dence or  any  showing,  made  the  following  order: 

"Estate  of  Merritt  Potter,  deceased.  On  this  day  it  is 
ordered  by  the  court  that  the  order  of  the  clerk  of  the  court 
in  vacation,  t)n  the  12th  day  of  May,  1876,  allowing  the  claims 
of  Ordway  &  Husted,  and  of  George  Ordway,  is  hereby  set 
aside,  and  said  claims  are  disallowed,  and  the  claim  of  J.  L. 
Husted  against  said  estate  for  the  sum  of  $iy5  is  also  disal- 
lowed. The  claimants  have  leave  to  file  them  in  the  guard- 
ianship matter  of  Merritt  Potter,  insane.'- 

To  which  order  plaintiflFs  excepted. 
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The  guardian  of  Merritt  Potter  made  a  report  and  filed  the 
same  in  court  on  May  5th,  1876,  showing  that  there  was  no 
property  belonging  to  Merritt  Potter  except  the  undivided 
one-half  of  one  hundred  and  sixty  acres  of  land,  and  that  no 
personal  property  came  into  his  hands  as  such  guardian. 

As  the  guardian  employed  the  attorneys,  the  court  below 
seems  to  have  been  under  the  impression  that  the  claim 

1.  GUARDIAN  s^^^'d  have  been  presented  to  him,  and  by  him 
adjustmentof  settled  and  adjusted  as  a  part  of  his  guardianship, 
accounts.        j^  ^jjjg  ^^  think  the  court  erred.    Upon  the  death 

of  Potter  the  powers  and  duties  of  the  guardian  ceased  except 
to  make  a  report  and  account  for  any  property  which  may 
have  come  into  his  hands.  The  adjustment  of  the  accounts 
of  the  guardian  of  a  deceased  person  must  be  made  with  the 
administrator,  subject  to  the  approval  of  the  court.  The 
administrator  is  the  only  pei-son  authorized  to  represent  the 
estate  of  a  deceased  person.  To  him  claims  must  be  pre- 
sentedy  aini  by  him  the  same  may  be  approved,  and  there- 
upon such  claims  may  be  allowed  by  the  clerk.    Code,  §  2408. 

All  claims  filed  against  an  estate  must  be  entitled  in  the 
name  of  the  claimant  against  the  executor,  and  if  the  same 
are  not  approved  by  the  executor,  they  may  be  proved  up  as 
in  an  action  by  ordinary  proceedings.     Code,  §  §  2409,  2411. 

The  allowance  of  any  claim  by  the  clerk  is  binding  on  all 
parties  unless  it  is  set  aside  or  modified  by  the  court  at  the 

2.  phacticb:  ^^^*  term.  Code,  §  2316.  We  are  not  prepared 
ton'^oil^'  to  say  that  the  court  may  not  set  aside  or  modify 
anceby.  j^q  allowance  made  by  the  clerk  without  any  evi- 
dence except  what  may  be  shown  by  the  papers,  or  upon  the 
knowledge  or  belief  of  the  judge  obtained  in  any  way  or 
from  any  source,  and  the  claimaut  required  to  prove  to  the 
satisfaction  of  the  court  or  jury  the  correctness  of  such  claim. 
iJor  are  we  prepared  to  say  that  the  court  may  not  order  the 
administrator  to  defend  a  claim  which  he  has  approved. 

That  the  court  should  possess  such  power  seems  essential  when 
we  consider  that  frequently  administrators  do  not  possess  the 
requisite  legal  knowledge  to  enable  them  to  determine  whether 
the  claim  should  or  should  not  be  allowed.    Besides  this,  it 
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frequently  happens  that  the  claimant  gets  the  administrator 
appointed,  and  the  latter  allows  the  claim  under  the  impres- 
sion that  such  is  his  duty,  and  without  thought  or  investiga- 
tion. 

So  much,  therefore,  of  the  order  of  the  Circuit  Court  as  sets 
aside  the  allowance  of  the  claims  is  affirmed,  but  the  plain- 
tiffs must  be  allowed  to  prove  up  their  claims  against  the 
administrator..    The  order  of  the  court  requiring  plaintiffs  to 

file  their  claim  against  the  guardian  must  be 

Reversed. 


Waidb  v.  Joy  et  al. 


1.  Tender :  continuance  of.  The  failure  of  a  justice  of  the  peace  to  pay 
to  the  derk  the  sum  tendered  in  a  case^ppealed  from  the  justice  to  the 
Circuit  Court  will  not  cause  the  tender  to  foil,  at  least  until  the  party 
making  the  tender  shall  have  had  a  reasonable  time,  after  receiyiimr' 
notice  of  the  non-payment,  to  procure  an  order  upon  the  justice. 

Appeal  Jrom  Louisa  Circuit  CouH. 

Friday,  December  15. 

Action  of  replevin  to  recover  possession  of  a  song-book 
said  to  be  worth  one  dollar  and  twenty-five  cents,  and  to 
recover  twenty  dollars  as  damages  for  the  wrongful  detention 
of  the  song-book.  The  action  was  brought  before  a  justice 
of  the  peace.  A  writ  of  replevin  was  issued  and  served;  the 
book  was  taken  by  the  officer  and  delivered  to  the  plaintiff. 
The  defendants  then  tendered  and  paid  into  the  justice's  court 
the  costs  which  had  been  made,  and  as  damages  for  the  deten- 
tion more  than  the  value  of  the  book.  This  the  plaintiff 
declined  to  accept.  There  was  a  trial  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  defendants  appealed.  The 
justice,  in  sending  his  transcript  to  the  Circuit  Court,  omitted 
to  send  with  it  the  said  money  tendered  by  defendant.  Before 
the  trial  in  the  Circuit  Court  the  plaintiff,  with  the  purpose 
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of  accepting  tlie  teiwier,  as  the  record  states,  asked  the  clerk 
if  the  raoiiey  was  on  deposit  with  him  and  was  informed  that 
it  was  not.  A  trial  was  then  had  and  judgment  was  again 
rendered  for  the  plaintiff. 

The  defendants  moved  to  tax  all  costs  against  the  plaintiff 
which  accrued  after  the  tender  was  made;  the  court  overrule^ 
the  motion.  From  the  ruling  of  the  court  on  the  motion  the 
defendants  appeal. 

Hurley  &  Hale  and  D.  C.  Qloud^  for  appellant. 

Hoffman^  Pichler  db  Brown^  for  appellee. 

Adams,  J. — ^The  bill  of  exceptions  does  not  show  the  amount 
which  the  plaintiff  recovered.  If  it  was  greater  than  the 
amount  tendered  then  the  tender  would  not,  of  course,  affect 
the  question  of  the  taxation  of  costs.  But  we  think  we  may 
assume  that  the  amoi^nt  recovered  was  less.  The  bill  of 
exceptions  and  certificate  of  the  judge  show  that  a  question 
arose  as  to  whether  the  tender  was  kept  good,  and  it  is  upon 
that  question  that  the  court  below  certifies  that  it  is  desirable 
to  have  the  opinion  of  this  court.  It  is  not  for  us  to  say  that 
the  question  did  not  arise  and  dispose  of  the  case  upon 
another  question  upon  which  the  record  shows  nothing. 

The  only  question,  then,  is  as  to  whether  the  tender  was 
kept  good.  The  money  was  deposited  with  the  justice,  where 
1.  tender:  it  remained,  and  never  was  deposited  in  the  Cir- 
of.  cuit  Court.      In  Mohn  v.  Stone?',  14  Iowa,  115, 

a  tender  was  made  before  the  commencement  of  the  suit;  the 
money  was  not  brought  into  court  until  the  day  before  the 
trial.  It  was  held  that  the  tender  was  not  kept  good,  and 
that  to  keep  the  tender  good  the  money  should  have  been 
brought  into  court  sooner.  Within  what  time,  then,  must 
the  money  in  such  case  be  brought  into  court  in  order  to  keep 
the  tender  good?  Some  time  must  necessarily  elapse  between 
the  time  the  defendant  is  notified  of  the  suit  and  the  time 
when  he  could,  with  the  utmost  diligence,  bring  the  money 
into  court.  During  that  time  the  tender  must  be  considered 
as  kept  good,  and  we  have  no  doubt  that  the  defendant  may 
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have  a  reasonable  time,  in  view  of  all  the  circumstances  of  the 
case.  The  same  principle,  we  think,  should  be  applied  in  the 
present  case.  It  was  not  the  duty  of  the  defendants  to  stand 
over  the  justice  from  the  time  they  took  their  appeal  until  he 
filed  the  papers  and  transcript  with  the  clerk  of  the  Circuit 
Court,  nor  had  they  any  power  over  the  justice  to  compel  hiin 
to  perform  his  duty.  The  court  had  such  power;  but  the 
court  could  not  act  until  the  justice  had  been  guilty  of  an 
omission.  If  the  tender  failed  the  moment  the  justice  was 
guilty  of  an  omission  in  respect  thereto,  then  the  defendants 
were  powerless  to  keep  the  tender  good;  but  it  did  not  fail 
the  moment  the  omission  took  place.  The  defendants  had  a 
right  to  assume  that  the  justice  would  make  his  return  as  the 
law  directs.  If  he  failed  to  do  it  they  should  have  a  reasonable 
time  to  procure  an  order.  But  they  could  not  be  expected  to 
do  this  until  they  had  knowledge  of  the  omission,  and  they 
should  l^ve  a  reasonable  time  after  they  had  such  knowledge. 
The  money  having  been  placed  in  the  custody  of  the  law,  and 
where  it  must  find  its  way  into  the  Circuit  Court,  if  at  all, 
without  the  instrumentality  of  the  defendants,  the  tender  can- 
not be  considered  as  having  failed  until  they  are  in  some  way 
in  fault.  They  were  certainly  not  in  fault  for  the  omission 
of  the  justice.  If  they  were  in  fault  at  all  it  was  because  they 
did  not  exercise  reasonable  diligence  in  procuring  an  order 
upon  the  justice  to  send  up  the  money. 

But  the  question  certified  to  us  is  as  to  whether  the  tender 
failed  by  reason  of  the  failure  of  the  justice  to  deposit  the 
money  with  the  clerk.     We  are  of  the  opinion  that  it  did  not. 

Bevebsed. 
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Burns  v.  Byrne  et  al. 

.1.  Trust :  evidence.  To  establish  a  resulting  trust  in  real  estate,  the  evi- 
dence must  be  clear  and  satisfactory.. 

2.  Tenant  in  Common:  adverse  possession:  statute  of  limita- 
tions. The  seizin  and  possession  of  one  tenant  in  common  are  the  seizin 
and  possession  of  the  others,  and  the  statute  of  limitations  will  not 
operate  in  favor  of  the  former  to  give  him  title  by  adverse  possession 
unless  it  be  sole  and  exclusive,  with  the  knowledge  and  acquiescence  of 
his  co-tenants. 

8.  :  :  TAX  SALE.    The  husband  of  a  tenant  in  common  cannot 

acquire  a  valid  title  to  the  common  property  by  purchase  of  the  same  at 
tax  sale. 

Appeal  J^rom  Dubuque  District  Court. 

Friday,  December  15. 

This  action  was  commenced  October  21,  1872.  The  plain- 
tiff's petition  alleged  that  about  the  month  of  January,  1858, 
Patrick  Pendergast  departed  this  life,  intestate,  without  issue, 
leaving  surviving  him  his  widow,  Bridget  Pendergast,  and  the 
plaintiff,  his  sister,  and  sole  surviving  heir;  that  at  the  time 
of  his  death  he  owned  the  north-east  quarter  and  the  north- 
west quarter  of  the  south-east  quarter  of  section  one,  town- 
ship eighty-nine,  range  one  west;  that  plaintiff  resided  in  the 
State  of  New  Jersey  and  never  received  any  information  of 
the  death  of  her  brother  until  a  short  time  before  the  com- 
mencement of  the  suit,  and  that  the  defendant,  Bridget  Byrne, 
formerly  Bridget  Pendergast,  concealed  from  her  the  death  of 
her  brother  for  the  purpose  of  defrauding  her  of  her  interest 
in  said  estate;  that  the  defendant,  Bridget,  conspired  and 
agreed  with  the  defendant,  William  Byrne,  her  husband,  to 
cheat  and  defraud  plaintiff  by  procuring  a  part  of  said  prem- 
ises, to- wit:  the  south  half  of  the  north-east  quarter  and  the 
north-west  quarter  of  the  south-east  quarter,  to  become  delin- 
quent for  taxes,  and  to  be  sold  therefor  on  the  8th  day  of 
September,  1867,  to  one  Absalom  Cain,  and  thereafter  pro- 
cured an  assignment  of  the  certificate  of  purchase  to  Wil- 
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liatn  Byrne,  lier  husband,  to  whom  a  treasurer's  deed  for  said 
premises  was  executed  on  the  16th  day  of  November,  1870. 
The  plaintiflf  prays  that  one-half  of  said  estate  may  be  set 
apart  to  her,  and  for  general  relief. 

The  defendants,  for  answer,  deny  the  allegations  of  the  peti- 
tion, and  allege  that  the  defendant,  Bridget  Byrne,  formerly 
Bridget  Pendergast,  at  the  time  of  the  death  of  said  Patrick 
was  the  owner  in  fee  simple  of  the  following  portion  of  said 
premises,  to- wit:  the  north  fractional  half  of  the  north-east 
quarter  of  said  section ;  that  the  remainder  of  the  premises 
described,  the  south-west  quarter  of  the  north-east  quarter, 
the  south-east  quarter  of  the  north-east  quarter,  and  the 
north-west  quarter  of  the  south-east  quarter  of  said  section, 
were  entered  by  Patrick  Pendergast  with  money  belonging  to 
the  defendant,  Bridget,  and  were  by  him  held  in  trust  for  her 
at  the  time  of  his  death;  that  for  more  than  ten  years  defend- 
ants have  been  in  open  adverse  possession,  under  claim  of  title 
and  color  of  right,  and  tlie  action  is  barred  by  the  statute  of 
limitations;  that  the  defendant,  William  Byrne,  is  owner  in 
fee  simple  of  the  last  above  described  portion  of  said  prem- 
ises by  virtue  of  a  deed  from  the  county  treasurer  of  Dubuque 
county.  The  cause  was  tried  by  the  court,  and  a  decree  was 
entered  entitling  plaintiff  to  one-half  of  the  property  shown 
to  have  been  entered  in  the  name  of  Patrick  Pendergast.    , 

Defendants  appeal. 

H.  B,  Fouke^  for  appellants. 

E.  McCeney  and  Fred.  O* Donnelly  for  appellee. 

Day,  J.  —  I.  At  the  trial  it  was  proved  that  the  north  frac- 
tional half  of  the  north-east  quarter  referred  to  in  plaintiff's 
1.  trust:  evi-  Petition  was  entered  by  the  defendant,  Bridget, 
dence.  before  her  marriage  to  Patrick  Pendergast,  and 

that  a  patent  isued  to  her  therefor  December  1st,  1875.  The 
court  found  against  the  plaintiff  as  to  this  portion  of  the  prop- 
erty, and  as  to  it  no  question  is  here  made. 

The  defendant,  Bridget,  claims  that  the  remainder  of  the 
property  in  controversy  was  entered  by  Patrick  Pendergast 
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with  her  money,  and  that,  at  the  time  of  liis  death,  he  held  it 
simply  in  trust  for  her.  Each  member  of  the  court  has  care- 
fully examined  the  testimony  upon  this  point,  and  we  unite  in 
the  conclusion  that  the  evidence  falls  very  far  short  of  the 
clear  and  satisfactory  proof  necessary  to  establish  a  resulting 
trust  in  real  estate. 

II.  The  defendants  claim  that  plaintiff's  action  is  barred 
by  the  statute  of  limitations.  Patrick  Pendergast  died  in 
2.  TENANT  In  1858,  without  issue,  intestate,  and  seizeS  of  the 
TeSe^pSssei'  ^^  estate,  now  in  controversy.  Upon  his  death 
oniralta-"^  the  defendant,  Bridget,  his  widow,  and  the  plain- 
tions.  tiff,  his  sister^  became  seized  of  the  premises  as 

tenants  in  common.  The  seizin  and  possession  of  one  tenant 
in  common  are  the  seizin  and  possession  of  the  other.  One 
can  never  be  disseized  by  another  without  an  actual  ottster. 
By  actual  ouster  is  not  meant  a  physical  eviction,  but  a  pos- 
session attended  with  such  circumstances  as  to  evince  a  claim 
of  exclusive  right  and  title,  and  a  denial  of  the  right  of  the 
otlier  tenants  to  participate  in  the  profits.  An  actual  ouster 
and  consequent  adverse  possession  might  be  inferred  from 
sole  possession  and  an  exclusive  reception  and  enjoyment 
of  the  rents  and  profits,  with  the  knowledge  and  implied 
acquiescence  of  the  other  tenant  in  common,  for  the  period 
of  ten  years.  In  this  case  the  proof  is  simply  that  the  de- 
fendants continued  in  possession  of  the  premises  from  the 
time  of  the  death  of  Patrick  Pendergast  to  the  time  that  this 
suit  was  commenced,  a  period  of  about  fourteen  years.  The 
plaintiff  did  not  know  of  the  death  of  her  brother  until  1871. 
There  can,  therefore,  bo  no  presumption  of  any  implied  assent 
to  the  reception  and  appropriation  of  the  profits  by  the  defend- 
ants. We  think,  under  the  facts  of  this  case,  the  plaintiff  is 
not  barred  by  the  statute  of  limitations.  In  Campbell  v, 
Campbell,  13  N.  H.,  488,  "  the  owner  of  a  farm  died  in  1778. 
One  of  his  sons,  then  seventeen,  carried  on  the  farm,  living 
there  with  the  coheirs  until  1793,  when  the  other  heirs  went 
away,  and,  his  sisters  having  married,  he  continued  in  pos- 
session and  management  of  the  farm  till  his  death  in  1822, 
without,  however,  so  far  as  appears,  ever  having  made  a  claim 
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of  title  to  the  whole  farm.  It  was  held  that  he  acquired  no 
title  by  adverse  possession."  See  citation  of  this  case  in 
Angell  on  Limitations,  fifth  edition,  p.  435,  n.  5.  That  is  a 
mnch  stronger  case  in  favor  of  the  statute  than  the  one  at 
bar,  for,  in  that  case,  the  Qo-heirs  had  knowledge  of  their 
rights.  "  It  has  been  held  that  if  a  widow  remains  in  posses- 
sion of  land  after  her  husband's  death,  and  marries  again, 
and  she  and  her  husband  continue  in  possession  for  more  than 
the  time  limited  for  the  right  of  entry,  neither  he  nor  she 
can  set  up  thfe  statute  against  an  ejectfnent  by  the  children  of 
the  first  husband."  See  Angell  on  Limitations,  p.  379,  and 
authorities  cited. 

III.  The  defendant,  William  Byrne,  offered  in  evidence  a 
treasurer's  deed  to  himself  for  all  the  land  entered  by  Patrick 

^ . Pendergast,  and  now  in  controversy,  dated  Nov. 

tax  sale.  '  jg^  jgyo,  and  reciting  that  the  land  was  sold  on 
the  3d  day  of  September,  1867,  for  the  delinquent  taxes  of 
1865,  to  A.  Cain,  who  assigned  his  certificate  of  purchase  to 
William  Byrne  on  the  17th  of  February,  1868. 

The  plaintiff  objected  to  the  introduction  of  this  deed,  and 
the  objection  was  sustained.  Of  this  action  the  defendants 
complain.  The  proof  shows  that  William  Byrne  married 
the  defendant,  Bridget,  within  one  year  after  the  death  of 
Patrick  Pendergast;  that  he  came  to  live  with  her  on  the 
place,  and  that  he  has  been  living  there  ever  since. 

The  defendant,  Bridget,  being  a  tenant  in  common  with 
plaintiff,  could  not  acquire  a  valid  tax  title  upon  the  property. 
Austin  V,  Barrett^  44  Iowa,  488. 

It  is  claimed,  however,  that  the  defendant,  William,  can 
acquire  a  valid  tax  title  against  both  the  plaintiff  and  his 
wife,  Bridget.  We  think  this  claim  cannot  be  admitted.  He 
was  in  possession  of  the  property  with  his  wife,  and,  so  far 
as  appears,  was  in  enjoyment  of  the  profits.  It  was  his  duty 
to  see  that  the  profits  were  applied  to  the  payment  of  the 
taxes  assessed.  It  would  be  a  startling  doctrine  that  a  hus- 
band may  possess  and  enjoy  the  profits  of  his  wife's  real 
estate,  neglect  to  pay  the  taxes,  purchase  the  property  at  tho 
sale  for  the  delinquency,  and  acquire  a  valid  title.     Such  a 
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refusal  or  neglect  to  pay  taxes  would  be  a  fraud  upon  his 
wife,  and  would  vitiate  the  title  acquired.  And  it  would  be 
equally  a  fraud  npon  a  tenant  in  common  with  the  wife,  for 
as  to  her  he  would  be  under  the  same  obligation  to  see  that 
the  taxes  are  paid  out  of  the  profits  of  the  land.  The  assign- 
ment of  the  certificate  of  purchase  to  Byrne  placed  him  in 
the  same  position  he  would  have  occupied  if  he  had  himself 
bid  in  the  land  at  the  tax  sale.  In  legal  effect  it  operated  as 
a  redemption  of  the  land  from  the  tax  sale,  or  a  payment  of 
the  taxes.  The  case  of  Fair  v.  Brown^  40  Iowa,  209,  bears 
some  analogy  to  this  case.  There  was  no  error,  to  the  preju- 
dice of  appellants,  in  rejecting  this  deed,  since  if  it  had  been 
admitted  the  decree  must  have  been  the  same. 

Affibmed. 


MiLLEB  ET  AL.  V.  MaHAFFT  ET  AL. 

1.  Parties :  assionmbkt  of  contbact:  practice.  To  an  action  for  can- 
celing the  assignment  of  a  contract,  alleged  to  be  frandulent,  both  the 
assignor  and  the  assignee  are  necessary  parties,  and  either  may  insist, 
either  upon  the  trial  below  or  upon  the  trial  de  novo  in  the  Supreme 
Court,  that  a  decree  shall  not  be  rendered  against  him  until  the  other  is 
brought  into  court 

Appeal  from  Montgomery  Cvr(fuit  Court. 

Fktoay,  Deoembeb  15. 

This  is  an  equitable  action  triable  anew  in  this  court.  The 
petition  alleges,  in  substance,  that  plaintiffs  are  the  owners 
of  eighty  acres  of  land  by  virtue  of  a  written  contract  with 
the  Burlington  &  Missouri  Eiver  Eailroad  Company;  that 
said  contract  of  purchase  was  taken  in  the  name  of  the  defend- 
ant, Ilobert  Miller,  who  is  the  brother  of  plaintiffs;  that 
plaintiffs  have  paid  on  the  contract  the  sum  of  $275,  and  have 
held  possession  of  said  land  since  August,  1873,  and  that  they 
have  expended  $1,500  in  building  a  house  and  in  other  im- 
provements on  said  land;  that  defendant,  Robert  Miller,  held 
Vol.  xlv — 19 
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the  title  as  the  trustee  for  plaintiffs  and  not  as  the  owner, 
which  fact  was  by  defendant  Mahaffy  well  known  at  all  times 
since  August,  1873,  as  well  as  the  fact  that  plaintiffs  were  in 
possession  of  the  land;  that  in  March,  1875,  the  defendants 
fraudulently  colluded  together  to  deprive  plaintiffs  of  said 
land,  and  the  defendant,  Eobert  Miller,  then  made  a  transfer 
of  said  land  and  railroad  contract  to  defendant,  Mahaffy,  with- 
out the  knowledge  or  consent  of  plaintiffs.  The  prayer  of  the 
petition  is  that  said  assignment  and  transfer  of  the  contract 
be  declared  void,  and  that  both  of  the  defendants  be  barred 
from  claiming  title  to  said  land,  and  for  general  relief. 

The  answer  of  the  defendant,  Mahaffy,  alleges  that  he  is 
the  owner  of  said  land;  that  he  purchased  the  same  of  Eobert 
Miller,  who  at  the  time  was  in  possession  and  held  the  con- 
tract of  purchase;  that  said  contract  was  assigned  to  him,  the 
said  Mahaffy,  with  the  full  knowledge  and  consent  of  the 
plaintiffs;  that  in  June,  1875,  after  his  purchase,  he  paid  to 
the  railroad  company  the  matured  payment  on  said  land, 
amounting  to  $152,  and  also  the  taxes,  with  the  full  knowl- 
edge and  consent  of  the  plaintiffs;  that  Joseph  Miller,  one  of 
the  plaintiffs,  with  the  full  knowledge  of  the  other  plaintiffs, 
leased  of  defendant,  Mahaffy,  the  premises  in  question,  for 
the  cropping  season  of  1875,  and  that  all  of  said  plaintiffs 
have  been  occupying  said  premises  as  tenants  of  defendant, 
Mahaffy,  and  are  therefore  estopped  from  claiming  title  as 
against  him. 

The  reply  alleges  that  the  lease  of  said  land  by  plaintiff, 
Joseph  Miller,  was  procured  and  consummated  by  the  fraudu- 
lent representations  of  defendant,  Mahaffy,  of  the  facts  relating 
to  said  transfer,  and  that  the  other  plaintiffs  were  in  no  way 
connected  with  said  lease  when  it  was  made,  and  that  at  the 
time  of  making  said  lease  said  Joseph  Miller  was  an  unmar- 
ried man  under  the  age  of  21  years,  and  he  now  does,  and  has 
since  he  became  of  age,  refused  to  ratify  said  lease.  It  does 
not  appear  that  the  defendant,  Eobert  Miller,  was  served  with 
an  original  notice  of  the  pendency  of  the  action;  at  least  no 
proof  of  service  was  made,  by  publication  or  otherwise.  He  is 
a  resident  of  the  State  of  California.    Trial  was  had  as  between 
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the  plaintiffs  and  the  defendant,  Mahaffy,  and  a  decree  ren- 
dered declaring  the  assignment  to  Mahaffy  to  be  fraudulent 
and  void,  excepting  as  to  the  undivided  one-sixth  of  the  land, 
and  quieting  plaintiffs'  title  to  the  other  five-sixths,  and 
awarding  judgment  against  plaintiffs  for  $128,  being  the  five- 
sixths  of  the  amount  paid  by  Mahaffy  to  the  railroad  com- 
pany and  the  same  proportion  of  the  taxes  paid  by  him. 
Defendant,  Mahaiiy,  appeals. 

McPherson  cfe  Scott,  for  appellant. 

Haniia  Btob,,  for  appellee. 

RoTHBOCK,  J. — It  is  urged  by  appellant  that  no  decree  can 
be  rendered  against  him  because  Robert  Miller  is  not  a  party 
1.  PABTiBs:  *^  *^®  ^"^^'  ^^®  petition  includes  his  name  as  a 
conmST"*^'  party  defendant  and  prays  that  the  assignment  of 
practice.  ^j^^  contract  made  by  him  be  canceled  for  fraud. 
There  is  evidence  tending  to  show  that  the  plaintiffs  and  Rob- 
ert Miller  owned  this  land  in  common,  each  holding  an  undi- 
vided one-sixth,  and  that  the  sale  made  by  Robert  to  Mahaffy 
and  the  assignment  of  the  contract  with  the  railroad  company 
was  not  without  consideration,  and  that  a  large  part  *of  the 
purchase  money  is  yet  unpaid.  Under  these  circumstances 
Robert  Miller  is  a  necessary  party  defendant.  His  rights 
cannot  be  adjudicated  without  making  him  a  party,  and  it  is 
the  right  of  Mahaffy  to  insist  that,  before  there  shall  be  a 
decree  canceling  the  assignment  of  the  railroad  contract  for 
fraud,  both  of  the  parties  to  the  alleged  fraud  shall  be  subject 
to  the  jurisdiction  of  the  court. 

There  being  no  defect  of  parties  apparent  on  the  face  of  the 
petition,  a  demurrer  for  this  cause  would  not  lie.  The  Code, 
section  2650,  provides  "  that  when  any  of  the  matters  enume- 
rated as  grounds  of  demurrer  do  not  appear  on  the  face  of  the 
petition  the  objection  may  be  taken  by  answer.  If  no  such 
objection  is  taken  it  shall  be  deemed  waived." 

It  is  claimed  by  counsel  for  appellee  that  under  this  pro- 
vision of  the  statute  the  objection  should  have  been  made  by 
answer.    It  seems  to  ua  that  an  answer  setting  up  the  fact 


Digitized  by 


Google 


292  SUPREME  COURT  OF  IOWA, 

Cooney  v.  Moroney. 

that  one  of  the  defendants  named  in  the  petition  had  not  been 
served  with  an  original  notice,  would  be  an  anomaly  in  oar 
practice.  We  believe  that  it  was  the  right  of  the  defendant 
to  insist  in  the  court  below,  and  as  the  cause  is  triable  anew 
here,  to  insist  now  that  no  decree  shall  be  rendered  against 
him  until  the  other  necessary  party  be  brought  before  the 
court.  It  was  incumbent  upon  plaintiffs  to  see  to  it  that 
jurisdiction  of  Robert  Miller  was  obtained,  and  we  must  hold 
that  the  dedree  against  appellant  was  unauthorized  because  of 
the  want  of  such  jurisdiction. 

As  we  are  thus  met  at  the  threshold  with  an  insuperable 
obstacle  to  the  further  progress  of  the  cause  in  this  court,  it  is 
not  necessary  to  determine  whether,  upon  the  evidence,  the 
plaintiffs  are  entitled  to  relief.  The  decree  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Keyebsed* 


CooNET  V.  Moroney  et  al. 


1.  Jurisdiction :  attachment.  In  an  action  by  attachment  in  the  Cir- 
cuit Court,  upon  a  note  not  yet  due,  the  attachment  is  the  subject  matter 
of  the  action  in  such  sense  that  an  iigunction  will  not  be  granted  by  tlie 
District  Court  restraining  the  defendant  from  making  waste  of  the  prop- 
erty attached. 

Appeal  from,  BucJianan  District  Court. 

Fbiday,  December  15. 

The  petition  states  that  plaintiff  had  commenced  suit  by 
attachment  in  the  Circuit  Court  against  the  defendants,  upon 
a  note  not  due  until  January,  1877;  that  certain  timber  grow- 
ing on  land  described  in  petition  had  been  attached;  that 
defendants  are  insolvent  and  are  engaged  in  cutting  down  and 
carrying  away  said  timber,  and  an  injunction  is  prayed,  which 
being  granted,  the  defendants  moved  to  dissolve  the  same,  and 
such  motion  being  overruled  they  appeal. 
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Bruckart  cfe  Ncy  and  E,  M.  Carry  for  appellants. 
No  appearance  for  appellee, 

Seevees,  Ch.  J. — The  ground  of  the  motion  to  dissolve  the 

injunction  was  because  it  affected  the  subject  matter  of  an 

1.  injunction:  ^^^tion  pending  in  the  Circuit  Court,  and  there- 

ittachment     foj.^  ^.^e  District  Court  or  Judge  thereof  had  no 

power  to  grant  the  same. 

The  injunction  proceeding  was  brought  in  the  District  Court, 
and  the  Code,  Sec.  3389,  provides:  "But  in  cases  where  an 
action  is  pending,  and  the  injunction  is  applied  for  to  affect 
the  subject  matter  of  such  action,  it  can  only  be  granted  by  the 
court,  or  judge  thereof,  in  which  such  action  is  pending."  The 
only  question  then,  is,  does  the  injunction  affect  the  subject 
matter  of  an  action  pending  in  the  Circuit  Court?  The  debt 
in  the  attachment  proceeding  not  being  due,  no  action  could 
be  brought  thereon  except  by  attachment  The  attachment, 
therefore,  was  the  principal  thing;  it  was  the  gist  of  the  pro- 
ceeding. It  was  the  subject  matter  of  the  action,  because  no 
action  could  have  been  brought  o;i  the  debt  except  aided  by 
attachment.    Code,  Sec.  2956. 

The  property  attached,  in  a  certain  sense,  was  in  the  cus- 
tody, or  at  least  the  control,  of  the  Circuit  Court,  and  it  could, 
upon  proper  showing,  have  protected  the  property,  or  its 
custodian,  the  sheriflF.  There  was  no  necessity,  therefore,  for 
a  resort  to  any  other  court.  Beside  this,  the  very  object  and 
intent  of  the  statute  was  to  prevent  one  court  from  interfering 
with  an  action  or  proceeding  pending  in  another  court. 

There  may  be  more  than  one  subject  matter  embraced  in  an 
action,  and  we  are  of  opinion  the  attachment  and  property 
attached  in  this  action  is  a  subject  matter  embraced  therein, 
and  that  the  motion  to  dissolve  the  injunction  was  errone- 
ously overruled. 

Hevebsed. 
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88  77(1  Meek  y.  Meek. 

JM    784' 

|iM  !Si  I*  Statute  of  Limitations:  beyiyob  of  juDOBfEKT.    The  reviror  of  a 

745  m  judgment  by  scire  facias  is  simply  a  proceeding  to  enforce  the  judg"- 

ment,  and  does  not  have  the  effect  of  a  new  judgment,  with  respect  to 
the  operation  of  the  statute  of  limitations.  The  statute  commences  to 
run  at  the  date  of  the  original  judgment. 

2.  :  CONSTITUTIONAL  LAW.     The  statute  of  limitations  pertains  to 

the  remedy,  and  not  to  the  right  of  action  or  validity  of  the  cause  of 
action,  and  the  States  are  not  prevented  by  Art.  IV,  Sec.  1,  of  the  Con- 
stitution of  the  United  States,  from  enacting  such  statutes  barring 
actions  upon  judgments  rendered  in  other  States. 

Appeal  from  Washington  Circuit  Gov/rt. 

Feiday,  December  15. 

Action  at  law  upon  a  judgment  rendered  in  the  Court  of 
Common  Pleas  of  Carroll  county,  Ohio,  November  16,  1850. 
A  demurrer  to  the  petition  of  plaintff  was  sustained  and  judg- 
ment rendered  thereon  for  defendant.     PlaintiflF  appeals. 

O,  W.  Sbwj  for  appellant. 

McJunkiuy  Henderson  <&  JoneSy  for  appellee. 

Beck,  J. — I.  The  petition,  after  alleging  the  recovery  of 
the  judgment  sued  upon,  on  the  16th  day  of  November,  1850, 
in  the  Court  of  Common  Pleas  of  Carroll  county,  Ohio,  and 
setting  out  a  copy  thereof,  shows  that  the  judgment  was 
revived  by  scire  facias^  September  8, 1873.  It  does  not  appear 
that  the  scire  facias  was  personally  served,  though  the  order 
of  revivor  shows  that  the  court  found  that  service  was  duly 
had  according  to  law.  Another  scire  facias  was  issued  and 
personally  served  upon  defendant  in  Washington  county,  ia 
this  State,  and  thereon  an  order  of  revivor  was  had,  May  2, 
1874.  The  final  order  in  each  proceeding  is,  that  "the  judg- 
ment stand  revived,"  and  that  execution  issue  against,  the 
defendant  for  an  amount  found  due,  with  costs.  Duly  authen- 
ticated copies  of  the  judgment  and  orders  of  revivor  are  made 
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exhibits  to  the  petition.  The  orders  of  revivor  show  that,  at 
the  time  of  the  rendition  of  the  original  judgment,  and  ever 
since,  defendant  was  and  has  continued  to  be  a  non-resident 
of  the  State  of  Ohio. 

To  the  petition  defendant  demurred,  assigning  five  grounds 
upon  which  he  claims  the  petition  shows  the  action  cannot  be 
maintained.  These  several  causes  of  demurrer  may  be  reduced 
to  two,  which  present  the  substance  of  all,  as  follows: 

1.  The  cause  of  action  is  barred  by  the  statute  of  limita- 
tions. 

2.  The  orders  of  revivor  are  not  valid  and  binding  upon 
defendant;  the  first  having  been  procured  upon  the  service  of 
process  by  publication,  the  second  by  personal  service  in  this 
State. 

II.  In  our  opinion,  the  determination  of  the  question 
raised  upon  the  first  ground  of  demurrer  will  dispose  of  the 
I  STATCTB  of  ^^^®®'  *"^  render  unnecessary  the  consideration  of 
revivor  of**  *^®  other  objection.  We  will,  therefore,  proceed 
Judgment,  |.q  inquire  whether,  upon  the  facts  alleged  in  the 
petition,  the  action  is  barred  by  the  statute  of  limitations. 

Under  the  law  of  this  State  an  action  upon  a  judgment  of 
a  court  of  record  is  barred  in  twenty  years,  and  this  provision 
extends  to  judgments  recovered  in  the  courts  of  sister  States 
and  of  the  United  States.  Code,  §  2529,  T*  6.  The  original 
judgment  declared  on  in  plaintiflT's  petition  was  recovered  in 
1850;  this  action  was  brought  in  1876.  If  the  period  of  lim- 
itation prescribed  by  the  statute  commences  at  the  date  of  the 
original  judgment,  the  action  is  barred.  But  plaintifi^  insists 
that  the  judgments  of  revivor  arrested  the  operation  of  the 
statute  and  the  period  of  limitation  dates  therefrom.  The 
question  presented  in  this  position  now  demands  our  attention. 

Under  the  laws  of  the  State  of  Ohio,  judgments,  after  the 
expiration  of  five  years,  become  dormant  and  cease  to  oper- 
ate as  liens,  and  must  be  revived  before  executions  can  issue 
thereon.  Upon  proper  proceedings,  in  the  nature  of  scire 
faciaSj  ''  if  sufficient  cause  be  not  shown  to  the  contrary,  the 
judgment  shall  stand  revived  for  the  amount  which  the  court 
shall  find  to  remain  due  and  unsatisfied,"  and  a  judgment  to 
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that  effect  is  entered.  Swan  &  Critcbfield's  Ohio  Statutes,  pp. 
1061,  1067-1068. 

The  orders  reviving  the  original  judgment  conform  to  the 
provisions  of  the  statute  and  direct  execution  to  issue  for 
the  amount  found  due  plaintiff.  So  far  as  we  can  discover, 
the  proceedings  authorized  by  the  Ohio  statute  are  in  no 
respect  different  in  their  nature  from  those  which  are  usually 
had  upon  scire  facias^  indeed,  the  proceedings  must  be  termed 
as  those  of  scire  facias.  The  final  judgment  directed  by  the 
statute  to  be  entered  therein  is  not  a  new  judgment,  but  the 
revivor  of  tlie  old  one.  This  has  been  directly  ruled  in  this 
State  under  a  statute  not  unlike  the  Ohio  statute  in  question. 
Code,  1851,  §§  1887,  2176-2178;  Dene^re  v.  Haun,  13  Iowa, 
240;  Vredenburgh  v.  Snyder^  6  Iowa,  39.  -And  it  would  seem 
that  the  ruling  is  in  accord  with  the  authorities.  We  are 
unable  to  discover  that  a  different  rule  prevails  in  Ohio; 
counsel  lor  plaintiff  makes  no  such  claim  and  refers  to  no  Ohio 
decision  on  this  point.  The  revivor  of  a  judgment  by  scire 
facias  is,  then,  but  a  proceeding  to  enforce  it — to  authorize 
the  issuing  of  process  of  execution  thereon.  No  new  judg- 
ment is  entered.  It  is,  then,  very  plain  that  the  period  of 
limitation  begins  at  the  date  of  the  original  judgment,  and 
not  at  the  date  of  the  judgment  upon  the  scire  facias^  which 
18  a  mere  step  taken  for  the  enforcement  of  the  original  judg- 
ment. This  is  rendered,  if  possible,  plainer  by  the  fact  that 
the  action  is  brought  on  the  original  judgment  and  not  on  the 
order  upon  the  scire  fa<das.  The  judgment  became  dormant, 
that  is,  execution  could  not  issue  thereon.  The  scire  facias 
revived  the  right  to  process  on  the  judgment,  which  was  its 
sole  purpose  and  only  effect. 

In  support  of  his  j>osition,  that  the  statute  of  limitations 
begins  to  run  only  from  the  date  of  the  revivor,  plaintiff'  cites 
Fagan  v.  Bentley^  32  Geo.,  534.  This  case,  as  well  as  three 
or  four  Irish  decisions  to  which  we  have  been  referred,  hold 
that  the  judgment  in  scire  facias^  under  statutes  similar  to  our 
own  and  the  Ohio  statute,  is  to  be  regarded  as  a  new  judgment, 
and  the  statute  of  limitations  must  be  regarded  as  beginning 
to  run  therefrom  and  not  from  the  date  of  the  original  judg- 
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iiient.  They  are  in  conflict  with  the  decisions  of  this  court, 
above  cited,  which  we  are  required  to  follow  rather  than  those 
of  other  courts.  We  think  the  rule  of  this  court  is  based  upon 
sound  reason;  we  have,  therefore,  no  disposition  to  disturb  it. 

III.  Plaintiff  insists  that,  under  Art.  IV,  §  1,  of  the  Con- 
stitution of  the-United  States,  and  the  Act  of  Congress  of 
2. :  con-    Maj  26,  1790,  he  is  secured  in  a  remedy  upon  the 

law.  judgment  in  suit,  and  the  State  statute  of  limita- 

tions  cannot  bar  recovery  thereon  as  long  as  it  may  be  enforced 
in  Ohio.  The  argument  relied  upon  to  support  this  position 
is  this:  The  constitutional  provisions  secure,  in  each  State,  full 
faith  and  credit  to  the  judicial  proceedings  of  all  other  States, 
and  the  act  cited  provides  that  such  proceedings,  being  authen- 
ticated in  the  manner  prescribed,  "shall  have  such  faith  and 
credit  given  to  them  in  every  court  in  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  whence 
the  records  are^or  may  be  taken." 

The  judgment  sued  upon  is  valid  and  may  be  enforced  in 
the  State  of  Ohio — it  is  not  barred  there  by  a  statute  of  lim- 
itation. It  follows,  it  is  insisted  in  the  argument,  that,  under 
these  constitutional  and  statutory  provisions,  it  must  be 
enforced  here.  The  error  in  the  argument  results  from  fail- 
ing to  consider  the  fact  that  the  statute  of  limitations  pertains 
to  the  remedy  and  not  to  the  right  of  action  or  validity  of  the 
cause  of  action.  Story's  Conflict  of  Laws,  §  376;  2  Story  on 
the  Constitution,  §  1385. 

The  United  States  Supreme  Court  has  decided  the  question 
raised  by  plaintiff,  holding  that  the  provisions,  constitutional 
and  statutory,  relied  upon  by  plaintiff,  do  not  prevent  the 
several  States  from  enacting  statutes  of  limitations  barring 
actions  upon  judgments  rendered  in  other  States.  Bank  of  the 
State  of  Alahaina  v,  Dalton^  9  How.,  522;  M'*Elmoyle  v. 
Colieriy  13  Peters,  312;  Randolph  v.  Kirig,  2  Bond,  104. 

IV.  It  is  lastly  insisted  that  the  petition  does  not  show 
that  defendant  was  a  resident  of  this  State  for  the  full  period 
of  limitation,  and,  as  the  question  is  raised  upon  demurrer,  it 
cannot  be  presumed  that  he  has  resided  here  for  a  time  that 
will  entitle  him  to  a  benefit  of  the  statute. 
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The  record  of  the  judgment  and  of  the  orders  of  revivor  upon 
which  this  action  is  brought  are  made  a  part  of  the  petition. 
They  show  that  defendant,  at  the  time  of  the  rendition  of  the 
judgment  and  ever  since,  was  not  a  resident  of  the  State  of 
Ohio.  They  show  that  in  1873  he  resided  in  this  State,  and 
he  appears  to  have  resided  here  when  this  suit  was  commenced. 
Upon  these  facts  a  presumption  arises  that  he  has  resided  here 
continuously  from  a  period  anterior  to  the  rendition  of  the 
Ohio  judgment  in  1860.     Swift  v.  Swift,  9  La.,  117. 

The  foregoing  discussion  disposes  of  all  the  questions  in  the 
case  which  we  are  required  to  determine.  The  judgment  of 
the  Circuit  Court  is 

AFFIBliED. 


45    296 

i»^^  ^^  Handrahan  v.  O'Eegan. 

1.  Contract:  subsequent  pbomisb:  consideration.  If  one  leases  land 
to  which  there  is  no  road  to  another  party,  but  eubjequently  promises  to 
procure  one,  the  fact  that  without  the  road  the  lessee  would  not  be  able 
to  pay  his  rent  does  not  constitute  a  sufficient  consideration  for  the 
promise. 


2.  :  :  DisADVANTAOB  TO  PROMISEE.     While  disadyantage 

accruing  to  i&e  promisee  may  constitute  a  sufficient  consideration  for  a 
promise,  yet  it  must  appear  that  the  disadyantage  was  suffered  at  the 
request  of  the  promisor,  express  or  implied. 

8.  Landlord  and  Tenant :  means  of  access.  Whoever  takes  a  lease 
of  land  must  ascertain  at  his  peril  whether  or  not  the  land  is  accessible, 
and  the  landlord  is  guilty  of  no  &aud  if  he  fail  to  apprise  the  tenant 
that  there  is  no  road  communicating  with  the  premises. 

Appeal  frorrh  Dvhuque  District  Oov/rt. 

Friday,  December  15. 

AornoN  upon  a  written  agreement  to  recover  $120  for  rent 
of  forty  acres  of  land.  The  defendant  for  answer  admits  the 
execution  of  the  agreement,  but  avers  that  to  the  ibrty  acres 
of  land  there  was  no  communication  from  the  main  road, 
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wliereby  said  land  could  be  reached  and  cultivated  without 
trespassing  upon  the  premises  of  othera;  that  subsequent  to 
the  execution  of  said  agreement  the  plaintiff  was  informed  by 
this  defendant  that  there  was  no  road  or  passage  over  which 
communication  could  be  had  to  said  land,  and  plaintiff  prom- 
ised and  agreed  verbally  to  procure  a  road  from  the  main  road 
to  said  land,  but  the  defendant  avers  no  road  ever  was  pro- 
cured for,  or  allowed  to,  said  premises;  by  reason  whereof  he 
was  damaged  in  the  sum  of  $150  for  which  he  asks  judgment 
The  court  found  that  there  was  due  the  defendant  $80,  as 
damages  for  failure  to  procure  the  road,  and  rendered  judg- 
ment for  plaintiff  for  $40.     The  plaintiff  appeals. 

H,  B.  Fouke^  for  appellant. 

E.  McCeney  and  Fred.  O* Donnelly  for  appellee. 

Adams,  J. — There  is  no  averment  that  the  plaintiff  owned 
land  adjoining  the  leased  land.  There  was,  therefore,  no  right 
of  way  by  necessity.  Indeed  the  defendant  relies  solely  upon 
the*  subsequent  agreement.  The  plaintiff  denies  such  agree- 
ment, but  the  court  below  found  that  it  was  made,  and  as  the 
evidence  is  conflicting,  except  as  to  consideration,  the  finding 
of  the  court  below  cannot  be  disturbed  unless  it  Appears  that 
the  agreement  was  without  consideration. 

On  this  point  the  appellee's  counsel  say:  "1st.  The  prom*, 
isor  was  benefitted  by  such  agreement,  because  it  would  put 
the  promisee  in  the  way  to  pay  rent,  which  he  could  not  do 
without  the  road;  2d.  The  promisee  was  not  only  troubled 
and  inconvenienced  by  the  promise  in  putting  in  his  crops, 
wliich  he  could  have  done  if  he  had  not  been  promised  a  road, 
but  he  was  also  greatly  damaged  by  the  agreement  because 
relying  upon  it  he  proceeded  to  cultivate  the  place,  having  to 
steal  in  when  opportunity  afforded,  and  was  thus  too  late  in 
planting,  while  if  no  such  agreement  had  been  made  he  might 
have  procured  (if  bound  to  do  so)  a  right  to  pass  over  other 
land  immediately  adjoining,  and  thereby  gotten  his  crop  plant- 
ed in  proper  season." 

To  our  mind,  if  such  were  the  facts,  no  consideration  would 
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appear  therefrom.     If  a  person  should  buy  a  tract  of  land  to 

1.  contract:  ^^<^  there  is  no  road,  and  take  a  conveyance 
pSonSsef  con-  leaving  a  part  or  all  of  the  purchase  money  un- 
s^aeraUon.      ^sAdy  and  afterward  the  grantor,  believing  that  he 

could  procure  a  road  for  the  grantee,  should  promise  to  do  so, 
but  should  fail  to  fulfill  his  promise,  would  it  be  a  sufficient 
consideration  to  support  the  promise  that  with  the  road  the 
grantee  would  have  been  able  to  pay  for  the  land,  and  was  not 
able  without  it?  No  one  would  claim  tibat  it  would.  Tet  we 
can  see  no  difference  in  principle  between  a  sale  and  lease  of 
land  so  far  as  this  question  is  concerned.  There  are  doubtless 
many  things,  which,  if  a  landlord  were  to  furnish  his  tenant, 
would  facilitate  him  in  paying  his  rent,  if  he  was  otherwise 
nnable  to  do  iso.  But  such  fact  would  not  be  a  sufficient  con- 
sideration to  support  a  promise  to  furnish  them. 

We  proceed  now  to  consider  the  second  ground.    Briefly 
stated,  it  seems  to  be  this:    The  defendant  relied  upon  plain- 

2.  — : :  tiff's  promise,  and  omitted  to  procure  a  road  for 

to^promlUe.^  himself  as  he  otherwise  might  have  done,  and  was 

thereby  delayed,  and  failed  to  get  in  his  crop  in  season.  Now 
it  is  true  that  a  disadvantage  accruing  to  the  promisee  may- 
constitute  a  consideration  for  a  promise,  but  to  have  that  effect 
it  must  appear  that  the  disadvantage  was  suffered  at  the 
request  of  the  promisor,  expressed  or  implied.  There  is  no 
evidence  of  such  fact  in  this  case. 

It  is  contended  by  the  defendant  that  the  plaintiff  defrauded 
him  by  leasing  to  him  land  to  which  there  was  apparently  a 
8.  LAKDLORD    ^oad,  thcrc  being  some  marks  of  travel.     If  the 
meaus'o^ac.    Plaintiff  induced  the  defendant  to  enter  into  the 
^^®^  lease  by  fraud,  the  defendant  could  in  a  court  of 

equity  have  procured  its  cancellation.  Again,  if  after  the 
fraud  was  discovered  he  had  agreed  to  waive  the  fraud,  and 
did  waive  it  by  reason  of  the  plaintiff's  promise  to  procure 
him  a  road,  such  waiver  would  constitute  a  consideration  for 
the  promise.  But  the  evidence  shows  clearly  that  notliing 
was  said  between  plaintiff  and  defendant  in  regard  to  a  road 
until  after  the  lease  was  executed.  There  was  then  no  fraud 
on  the  part  of  the  plaintiff.    Whoever  buys,  or  takes  a  lease 
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of  land,  must  inquire  and  ascertain  for  himself  in  regard  to  the 
means  of  access.  If  access  is  yet  to  be  procured,  the  value  of 
the  premises  is  supposed  to  be  estimated  accordingly.  Neither 
a  purchaser  nor  a  lessee  would  be  justified  in  assuming  that 
there  is  an  established  road  to  the  premises  because  there  may 
be  marks  of  travel.  If  a  grantor  or  lessor  makes  no  represen- 
tations upon  the  subject,  he  will  not  be  guilty  of  a  fraud.  His 
silence  will  not  be  fraudulent.  There  having  been  no  fraud 
in  this  case  there  was  no  waiver  of  fi^ud,  and  no  consideration 
by  reason  thereof. 

We  are  of  the  opinion  that  the  judgment  of  the  District 
Court  must  be 

Revebsed. 


In  the  Matter  of  the  Assignment  of  Holt. 

1.  Assignment :  time  of  filing  claim.  A  creditor  who  fails  to  file  his 
claim  with  the  assignee  within  three  months  after  the  first  publication 
of  Che  notice  of  assignment  is  not  entitled  to  share  pro  rata  in  the  divi- 
dends of  the  estate. 

Appeal  from  JoJmaon  District  Cov/rt, 

Fbiday,  Deoembeb  15. 

The  notice  of  assignment  was  published  first  the  28th  day 
of  January,  1876.  Notice  was  mailed  to  each  creditor  the 
29th  day  of  January,  1876.  .  J.  G.  Abell  filed  a  claim  May 
22d,  1876,  and  moved  for  an  order  that  he  be  paid  9k  pro  rata 
share.  Other  creditors  who  had  filed  claims  within  three 
months  from  the  date  of  first  publication  resisted  said  AbelPs 
motion  on  the  ground  that  his  claim  was  filed  more  than 
three  months  after  the  date  of  first  publication.  The  District 
Court  sustained  the  motion.    The  other  creditors  appeal. 

Cla/rh  (&  Haddock^  Baker  c&  Ball^  Finch  <&  MatthewSy 
for  appellants. 

Edmonds  <&  Younkiuy  for  appellees. 
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Adams,  J.  —  By  section  2120  of  the  Code  it  is  made  the 
duty  of  the  assignee,  at  the  expiration  of  three  months  from 
1,  ASSIGN-  the  time  of  first  publishing  notice,  to  report  and 
of  filing  claim,  file  with  the  clerk  of  the  court  a  list,  under  oath, 
of  all  such  creditors  of  the  assignee  as  shall  have  claimed  to 
be  such,  with  a  statement  of  their  claims.  By  section  2121 
it  is  provided  that  any  person  interested  may  appear  within 
three  months  after  filing  such  report  and  file  with  the  clerk 
exceptions  to  the  claim  of  any  creditor.  There  is  no  provis- 
ion requiring  the  assignee  to  make  any  other  report  within  any 
specified  time.  On  the  other  hand,  it  is  provided  by  section 
2122  that,  if  no  exceptions  are  filed,  the  court  shall  order  the 
assignee  to  make  from  time  to  time  fair  and  equal  dividends 
among  the  creditors,  in  proportion  to  their  claims.  It  is  evi- 
dent that  this  may  be  done  before  the  expiration  of  three 
months  from  the  last  publication,  if  publication  be  continued 
long  enough,  and  we  see  no  reason  why  the  assets  may  not  be 
exhausted  before  that  time. 

It  may  be  claimed  that,  conceding  this  to  be  so,  the  claim- 
ant who  files  his  claim  between  the  expiration  of  three  months 
from  the  first  publication  and  the  expiration  of  three  months 
from  the  last  publication  should  share  p7*o  rata  in  such  assets 
as  are  not  exhausted.  The  answer  to  that  is,  that  any  one 
interested  has  three  months  to  file  exceptions  to  such  claim 
after  it  has  been  reported  by  the  assignee,  and  there  is  no 
provision  as  to  when  such  report  should  be  made.  Those 
who  file  within  three  months  from  the  first  publication  file 
in  time  to  enable  their  claims  to  be  embraced  in  the  assignee's 
report,  which  must  be  made  within  a  required  time.  Why 
should  payment  to  them  be  delayed  to  enable  others  to  share 
j[>ro  rata  whose  claims  are  not  filed  soon  enough  to  be  re- 
ported? Why,  indeed,  should  a  report  be  required  before  the 
claims  are  all  in  which  are  entitled  to  share  jpr(>  rata  in  the 
first  dividends? 

If  section  2126  stood  alone  we  should  be  inclined  to  think 
that  claims  filed  within  three  months  frbm  completed  publi- 
cation should  participate  in  the  first  dividends;  but  we  cannot 
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put  this  construction  upon  that  section  consistently  with  the 
other  sections  to  which  we  have  referred. 

We  think  the  District  Court  erred  in  sustaining  the  claim- 
ant's motion. 

Keyebsed. 


Bbooks  v.  Keisteb. 


1.  Judicial  Sale:  bedemption:  mortoaoe.  F.  executed  a  mortgage 
upon  realty  to  secure  certain  notes.  He  afterward  sold  the  land  to  S. 
Bulject  to  the  mortgage,  and  contracted  with  B.  to  protect  him  from 
personal  liability  upon  the  notes.  The  land  was  sold  under  a  judgment 
against  S.,  and  the  purchaser,  E.,  received  a  sheriff's  deed  therefor. 
The  mortgage  was  afterward  foreclosed  and  K.  also  became  the  assignee 
of  the  sheriff  *8  certificate  of  sale  thereunder.  The  land  failing  to  sell 
for  the  whole  of  the  mortgage  debt,  B.  became  liable  for,  and  paid  the 
remainder,  and  brought  an  action  to  be  allowed  to  redeem  the  Icmd  from 
the  foreclosure  sale :  Held,  that  E.,  being  the  owner  of  the  land  under 
the  former  execution  sale,  was  alone  entitled  to  redeem,  and  that  his 
purchase  of  the  certificate  of  sale  was  in  effect  a  redemption.  Rothbock, 
J.,  dissenting. 

Appeal  from  Tama  District  Court. 

Satueday,  Deoembeb  16. 

AcnoN  in  equity.  The  case  is  presented  to  this  court  upon 
an  agreed  abstract  containing  the  evidence,  being  mostly  an 
agreed  statement  of  the  facts,  and  the  decree  of  the  District 
Court.  No  part  of  the  proceedings  is  given.  The  decree 
granted  the  relief  prayed  for  by  plaintiff.     Defendant  appeals. 

Eheraole  db  Willett  and  Stivers  cfe  Lelandy  for  appellant. 

Struhle  <&  GoodricAy  for  appellee. 

Beck,  J. — The  facts  of  the  case  as  disclosed  by  the  abstract 
before  us  are  as  follows: 

1.  Foster  executed  to  J.  J.  &  D.  N.  Stevens  four  promisr 
sory  notes  which  were  secured  upon  160  acres  of  land.    Three 
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of  these  notes  were  transferred  to  defendant,  and  the  other 
became  the  property  of  J.  J.  Stevens.  Defendant  brought  an 
action  of  foreclosure  on  the  three  notes  held  by  him  and  a 
decree  was  rendered  thereon,  upon  which  120  acres  of  the  land 
was  sold,  defendant  becoming  the  purchaser  and  obtaining  a 
sheriff's  deed  therefor.  The  judgment  upon  the  three  notes 
was  satisfied  by  this  sale. 

2.  The  mortgage  was  foreclosed  upon  the  remaining  forty 
acres  of  land  in  an  action  by  J.  J.  Stevens  to  enforce  the  secu- 
rity for  the  payment  of  the  note  held  by  him,  and  defendant 
became  the  assignee  of  the  sheriff's  certificate  of  sale  from 
the  purchaser  of  the  forty  acre  tract  under  the  decree.  This 
land  was  not  sold  for  enough  to  pay  the  amount  found  due  on 
the  note  by  the  decree,  $379  remaining  unpaid.  The  sale  was 
with  redemption  under  the  statute. 

3.  Prior  to  the  foreclosure  of  the  mortgage  on  both  of  these 
actions  Foster  had  sold  the  land,  executing  therefor  a  warranty 
deed;  the  purchaser,  Louisa  J.  Stevens,  assumed  and  under- 
took to  pay  the  debts  secured  by  the  mortgage  but  failed  to 
make  any  payment  thereon. 

4.  In  order  to  protect  himself  against  the  liability  which 
would  arise  against  him  upon  the  mortgage  and  notes  in  case 
the  land  should  sell  for  less  than  the  amount  due  thereon, 
Foster  entered  into  a  contract  with  plaintiff  by  which  the  lat- 
ter, in  consideration  of  $100,  bound  himself  to  protect  and 
keep  Foster  harmless  from  any  liability  to  pay  the  amount 
remaining  due  on  the  notes  after  the  sale  of  the  land  upon  the 
foreclosure  of  the  mortgage.  He  agreed  to  bid  at  the  sale  of 
the  land  and  "  run  it  up  "  to  the  amount  due  upon  the  notes. 
Plaintiff  attended  the  sale  of  the  120  acres  of  land  upon  the 
first  foreclosure  and  "  run  it  up  "  to  an  amount  exceeding,  in 
a  small  sum,  the  debt,  interest  and  costs,  but  failed,  in  any 
manner,  to  perform  his  agreement  as  to  the  second  sale,  and  the 
land  was  sold  thereon  for  less  than  the  amount  of  the  decree. 

5.  Foster  thereupon  brought  an  action  upon  the  contract 
against  plaintiff  and  recovered  judgment  for  and  collected  the 
amount  of  the  decree  in  the  last  foreclosure  remaining  unsat- 
isfied. 
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6.  The  time  of  redemption  under  the  last  named  sale  re- 
maining unexpired,  plaintiff  tendered  to  defendant,  the  holder 
of  the  certificate,  the  amount  due  thereon  with  interest,  and 
claimed  an  assignment  thereof.  He  brings  this  action  to  en- 
force the  assignment  of  the  certificate  and  the  execution  to 
faim  of  a  sheriff's  deed. 

7.  Of  other  facts  which,  in  our  opinion,  may  be  considered 
in  determining  the  rights  of  the  parties,  we  think  it  necessary 
to  mention  only  the  following:  After  the  purchase  of  the 
land  by  Louisa  J.  Stevens,  in  a  chancery  action  it  was  made 
subject  to  a  judgment  against  her  husband  and  sold  thereon. 
Defendant  became  the  purchaser  and  received  a  sheriff's  deed 
for  the  land.  This  was  before  plaintiff  tendered  the  amount 
of  the  certificate  and  claimed  its  assignment  to  himself. 

It  is  not  claimed  that  plaintiffis,  under  the  statute,  entitled 

1.  JUDICIAL     *^  redeem  from  the  sale  upon  which  the  certificate 

tSn  r^mort-^"  *^  defendant  was  issued.    Tlie  following  quotation 

*^**  from  the  the  argument  of  his  counsel  presents  the 

ground  upon  which  his  claim  is  based: 

"  We  predicate  Brooks'  right  to  have  the  certificate  in  ques- 
tion assigned  to  him,  on  payment  to  Keister  of  the  amount 
paid  by  him,  upon  the  well  recognized  rule  that  where  one 
person  pays  money  for  the  benefit  of  another  who  is  prima- 
rily bound  for  its  payment,  and  who  has  received  property 
for  that  purpose,  equity  will  subrogate  him  to  all  tlie  rights 
of  the  person  for  whose  benefit  such  payment  is  made,  and 
will  transfer  to  him  any  property  charged  with  the  payment 
of  such  debt." 

In  support  of  this  view  of  the  case  it  is  urged  that  if  Louisa 
J.  Stevens  had  purchased  the  land  at  sheriff's  sale,  plaintiff 
could  have  compelled  her  to  assign  to  him  the  certificate,  and 
as  defendant  acquired  all  the  interest  of  the  party  named  in 
the  land,  he  holds  it  subject  to  the  same  equity  which  would 
have  bound  her  had  she  purchased  the  land  at  sheriff's  sale. 
But  this  position  cannot  be  admitted.  Had  Louisa  J.  Ste- 
vens purchased  the  land  at  the  sheriff's  sale,  plaintiff's  right 
to  enforce  the  assignment  in  that  case,  if  it  existed,  would 
have  been  based  upon  the  obligation  resting  upon  her  to  pay 
Vol.  xlv~20 
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the  debt.  But  no  each  obligation  rests  upon  defendant.  She 
was  personally  liable,  under  her  covenant,  to  pay  the  mort- 
gage debt.  The  obligation  of  that  covenant  was  never  assumed 
by  defendant,  nor  was  it  transferred  to  him  by  his  acquisition 
of  the  land  by  his  purchase  at  sheriff's  sale,  or  the  assignment 
of  the  certificate  to  him.  The  second  execution  sale  was  made 
to  one  Stivers,  who  sold  and  assigned  the  certificate  to  the 
defendant. 

At  the  time  of  the  execution  sale  to  Stivers  of  the  forty  acre 
tract  in  question,  Keister  was  the  owner  of  the  equity  of  re- 
demption.  He  alone  had  the  right  to  redeem  from  Stivers.  If 
plaintiff  had  purchased  Stivers'  certificate  Keister  would  have 
had  a  right  to  redeem  from  plaintiff;  this  results  from  the 
fact  that  it  was  Keister's  land  that  was  sold.  When  Keister 
bought  Stivers'  certificate  he  held  a  certificate  of  sale  for  his 
own  land;  he  had  essentially  redeemed  from  Stivers,  as  he 
had  a  right  to  do.  But  neither  plaintiff,  nor  any  one  else, 
could  redeem  from  Keister.  No  one  could  redeem  as  owner 
because  Keister  was  the  owner.  No  one  could  redeem  as 
lien  holder  because  there  was  no  lien  holder.  The  only  lien 
upon  the  property  had  been  extinguished  upon  Keister  acquir- 
ing  the  certificate  of  sale.  It  was  vain,  therefore,  for  plaintiff 
to  attempt  to  redeem,  either  in  his  own  name  or  in  Foster's, 
or  in  that  of  any  other  person.  Neither  he  nor  any  one,  except 
Keister,  sustained  such  relatioi^  to  the  property  as  conferred 
the  right  of  redemption  from  the  sale;  this  right  Keister 
exercised  in  acquiring  the  certificate.  Besides,  to  hold  that 
any  one  except  Keister  could  redeem  ^ould  be  to  confer  on 
such  an  one  the  power  to  take  from  Keister  what  he  had 
acquired  by  first  purchasing  the  equity  of  redemption,  and 
then  by  extinguishing  the  incumbrance. 

It  is  our  opinion  that  plaintiff  was  not  entitled  to  the  relief 
prayed  for  in  his  petition.  It  ought,  therefore,  to  be  dis- 
missed. 

Hevxbsed. 

BoTHBOOK,  J.,  dissenting. — I  cannot  concur  in  the  conclu- 
sion reached  in  the  foregoing  opinion.    The  legal  effect  of  the 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  307 

Brooks  V.  Kelster. 

contract  between  Brooks  and  Foster  was  to  place  the  former 
in  the  poBition  of  the  latter  with  reference  to  the  mortgage 
debt.  By  taking  Foster's  place  and  standing  between  him 
and  the  defendant,  Brooks  had  the  same  rights  that  Foster 
would  have  had  if  the  contract  between  them  had  not  been 
made.  Brooks  was  not  a  party  to  either  of  the  foreclosure 
proceedings,  and  his  rights  were  not  extinguished  by  the 
decree  upon  which  the  sale  of  the  land  he  now  seeks  to  redeem 
was  made.  Louisa  J.  Stevens  being  primarily  liable  to  pay  the 
debt,  it  being  part  of  the  consideration  for  her  purchase  of  the 
land  from  Foster,  there  is  no  doubt  in  my  mind  that  Brooks, 
by  reason  of  his  contract  with  Foster,  had  the  right  to  redeem 
from  the  purchaser  at  the  foreclosure  sale.  It  is  entirely  im- 
material whether  this  offer  to  redeem  be  in  the  name  of  Foster 
or  under  Foster,  or  in  the  name  of  Brooks.  By  assuming 
thp  obligation  of  Fostera  nd  paying  the  debt  to  him,  or  for 
him,  his  right  to  redeem  in  his  own  name  was  complete. 
Foster  had  no  interest  in  the  redemption.  The  plaintiff, 
when  he  tendered  the  amount  necessary  for  an  assignment 
of  the  certificate  of  sale,  had  satisfied  all  claim  of  Foster  in 
the  premises. 

The  fact  that  Keister,  the  party  holding  the  certificate  of 
purchase,  had  obtained  the  interest  of  Louisa  J.  Stevens  in  the 
land,  with  notice  of  her  liability  to  pay  the  mortgage,  did  not 
render  him  personally  liable  to  pay  the  debt,  but  such  fact 
certainly  would  not  operate  to  prefer  the  debt  of  her  husband 
to  that  of  the  mortgage,  or  rather  to  the  right  of  Foster  or 
Brooks  to  subject  the  land  to  the  payment  of  the  mortgage. 

No  wrong  would  be  done  Keister  by  allowing  Brooks  to 
redeem.  The  effect  would  only  be  to  postpone  the  lien  of  the 
debt  of  the  husband  of  Louisa  J.  Stevens  to  the  mortgage  lien 
for  the  purchase  money  of  the  land,  and  it  seems  to  me  this 
would  be  equity. 
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Smith  v.  Johnson  et  al. 

1.  Evidence:    administrator:    seryicbs.      In  an  action  against  an 

administxator  for  services  rendered  the  decedent,  the  plaintiff  cannot 
be  permitted  to  testify  in  his  own  behalf  to  the  facts  which  would  raise 
an  implied  contract  to  pay  for  the  services. 

2.  Services:  when  minor  cannot  recover  for:  contract.    A  minor 

who  resides  in  the  family  of  a  stranger  in  the  character  of  friend,  de- 
pendent, or  protege,  in  the  absence  of  an  express  conkact  cannot 
recover  for  the  services  rendered  the  family  during  the  period  of  such 
residence. 

8.  Practice  in  the  Supreme  Court :  admission  op  evidence.  The 
■  rulings  of  the  court  below  upon  the  admission  of  evidence  will  be  re- 
viewed by  the  Supreme  Court  if  prejudice  therefrom  afl&rmatively 
appears,  even  though  the  record  does  not  contain  all  the  evidence  in  the 
case. 

4.  :  :  ERROR  WITHOUT  PREJUDICE.    The  admission  of  incom- 


petent evidence  will  not  be  held  to  be  error  without  pr^gudice  where 
such  evidence  constitutes  the  whole  of  the  proof  of  the  party  offering 
it,  or  adds  to  the  weight  of  testimony  in  his  behalf. 

Appeal  from  Benton  Ci/rcmt  Cov/rt. 

Saturday,  Decembeb  16. 

The  plaintiff  filed  a  claim  against  the  estate  of  which  defend- 
ants are  the  administrators,  for  work  and  labor  performed  for 
the  intestate  in  his  lifetime.  The  administrators  refusing  to 
allow  any  part  of  the  claim,  an  issue  was  joined  thereon  and 
the  cause  was  tried  to  the  court  without  a  jury.  A  judgment 
was  rendered  for  plaintiff  upon  a  finding  of  facts  by  the  court. 
Defendants  appeal. 

OUchrist  (&  Hai/neSy  for  appellants. 

0.  L.  Cooper  and  Ed.  Lcmgley^  for  appellee. 

Beck,  J.  —  I.  There  is  no  proof  that  the  services  for  which 
plaintiff  claims  to  recover  were  rendered  under  an  express  con- 
1.  evidrncb:   tract.    Upon  the  trial  of  the  cause  the  plaintiff 

adralnistra-  ...    i  ^     ,../».     i  .  ^    i    i/T 

tor:  services,  was  permitted  to  testily  in  his  own  behali,  against 
defendant's  objection,  to  the  facts  that  he  performed  labor  for 
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the  decedent,  the  time  he  was  engaged  in  such  service,  the 
kind  of  labor  done  by  him,  his  ability  to  perform  a  man's 
work,  and  that  he  had  received  no  compensation  for  his  labor. 
This  evidence  was  inadmissible  under  Code,  Sec.  3639.  We 
have  so  held  in  Peck  v.  McKecuriy  p.  19,  ante.  It  is  even 
more  objectionable  than  the  evidence  which  we  held  was 
rightly  excluded  in  that  case,  and  is  clearly  within  the  prohi- 
bition of  the  statute  cited. 

II.  The  court  found  the  following  facts:  The  plaintiff  lived 
with  the  deceased  from  1865,  when  he  was  about  fourteen  years 
2.  services:  of  age,  until  the  death  of  intestate  in  1870.  For 
cannot  recov-  the  first  two  years  he  was  under  the  control  of  a 
tract.  son  of  decedent,  who  brought  him  to  his  father's 

home.  The  son  died  in  1867,  and  the  plaintiff  remained  with 
the  family.  Other  facts  found  are  stated  in  the  record  in  the 
following  language:  "From  May,  1867,  to  December,  1870, 
plaintiff  was  engaged  a  good  portion  of  the  time  in  working  on 
the  farm  of  deceased  and  for  him,  in  ordinary  farm  work,  like 
plowing,  sowing,  binding,  hoeing,  doing  chores,  etc.,  doing 
generally  pretty  much  as  he  saw  fit,  much  or  little;  during  a 
portion  of  the  time  he  could  and  did  make  a  fair  hand,  and 
received  his  board,  clothes,  washing,  mending,  lodging,  etc., 
and  made  the  house  his  home,  and  was  treated  in  most  re- 
spects as  a  member  of  the  household."  *  *  *  * 
"There  is  no  evidence  of  an  express  contract  that  he  either 
should  or  should  not  be  paid  any  amount  of  wages,  and  he  did 
not  claim  any  while  with  deceased,  and  so  far  as  appears  affirm- 
atively did  not  claim,  expect  or  demand  compensation  at  or 
before  the  time  he  rendered  the  services.  He  had  a  comforta- 
ble home  with  deceased,  and  was  not  disposed  to  leave,  being 
well  treated,  although  at  times  deceased  desired  him  to  leave, 
and  at  others,  again,  desired  him  to  remain.  He  was  treated 
as  a  member  of  the  family,  as  far  as  all  the  circumstances 
justified.  There  is  no  evidence  that  plaintiff  demanded  wages 
until  after  the  death  of  his  friends,  the  son  and  father  and 
wife,  but  they  being  gone,  and  the  estate  passing  to  others, 
and  his  home  destroyed,  he  desires  compensation." 

From  this  finding  of  facts  the  following  conclusion  and  no 
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other  must  be  reached:  The  plaintiff  was  a  member  of  the 
family  of  deceased  in  the  character  of  a  friend,  dependent  or 
protege,  and  there  was  no  express  contract  between  plaintiff 
and  decedent  for  the  payment  of  compensation  for  the  services 
rendered,  and  it  is  not  shown  in  the  record  that  the  services 
were  performed  with  the  expectation,  on  the  part  of  either, 
that  they  were  to  be  paid  for  by  the  deceased.  Upon  these 
facte  plaintiff  is  not  entitled  to  recover.  Scully  v.  Scully's 
Eq^Tj  28  Iowa,  548;  HaHrtwm^s  Appeal^  3  Grant's  Cases, 
271;  Griffin  v.  Potter^  14  Wend.,  209;  lAvmgston  v.  Ackea- 
toriy  5  Cow.,  531;  Andrews  v.  Foster^  17  Vt.,  556;  Condones 
Appealy  6  "Watte  &  Serg.,  513;  Defrance  v.  Austin^  9  Pa.  St., 
309;  Bvtler  V.  Stoney  60  Penn.  St.,  451;  Oxford  v.  McFar- 
landy  3  Ind.,  156;  Morris  v.  ^a/meSy  35  Mo.,  412;  Updike  v, 
FiluSy  2  Beasley,  151;  Dames  v.  Davies,  9  Carr.  &  P.,  87; 
Williams  v.  Sutchinsony  3  Comstock,  312;  ffall  v.  Finch,  29 
Wis.,  278;  Swires  v.  Parsons,  5  Watts  &  Serg.,  357. 

III.  It  is  insisted  by  counsel  for  appellee  that,  as  aU  the  evi- 
dence taken  in  the  court  below  does  not  appear  in  the  record 
8.  PRAoncB     before  us,  we  cannot  review  the  rulings  of  the  court 

preme  court:  upon  the  law  of  the  case  applicable  to  the  admis- 
evidence.  sion  of  evidence  and  the  facte  found.  It  is  well 
understood  that  no  such  rule  prevails  in  this  or  any  other 
court  for  the  correction  of  errors.  All  rulings  upon  the  ad- 
mission of  evidence,  if  prejudice  aflSrmatively  appear,  will  be 
reviewed  in  this  court  though  the  record  does  not  contain  all 
the  evidence  in  the  case.  The  record  need  only  show  the  rul- 
ings admitting  or  excluding  the  evidence,  the  purport  of  the 
evidence  so  passed  upon,  and,  under  our  statute,  the  grounds 
of  objection  to  the  court's  rulings. 

IV.  It  is  urged  that  the  record  fails  to  show,  afltanatively, 
prejudice  to  defendant  from  plaintiff's  own  evidence,  and  for 
4.  — : :  this  reason  ite  admission,  if  erroneous,  is  no  ground 

prejudice.  for  disturbing  the  judgment.  The  evidence  given 
by  the  plaintiff  is  material,  and,  if  there  was  other  proof  upon 
the  issue,  added  to  the  weight  of  the  testimony  in  his  behalf. 
In  such  a  case  the  prqudice  to  the  other  party  is  plainly  seen. 
If  there  was  no  other  evidence  for  plaintiff,  prejudice  to  de- 
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fendants  is  apparent  We  must,  therefore,  consider  that  the 
admission  of  the  incompetent  evidence  shows  aflirmatively 
prqudice  to  defendants.  The  admission  of  incompetent  evi- 
dence has  been  held  to  be  error  without  prejudice  in  cases 
where  it  appears  that  the  judgment  or  verdict  could  not  have 
been  different  had  the  evidence  been  excluded;  but  no  such 
ruling  has  been  made  where  the  evidence,  held  to  be  unlaw- 
ful, constituted  the  whole  of  the  proof  of  the  party  offering 
it,  or  added  to  the  weight  of  the  testimony  in  his  behalf,  and 
thus  necessarily  affected  the  decision  of  the  case. 

Eeveesed. 


Paekeb  v.  Bbadfobd. 


1.  Bankruptcy:  effect  of  dischaboe:  breach  of  wabrantt. 
Where  there  was  a  prior  incumbrance  upon  real  estate  sold  with  cove- 
nants of  warranty,  and  the  grantor  agreed  to  discharge  the  same,  but 
before  doing  so  was  adjudged  bankrupt,  and  received  his  discharge  in 
bankrupty,  held, 

1.  That  the  grantee  could  have  proved  up  in  bankruptcy  the  amount 
of  the  incumbrance,  and  received  thereon  a  distributive  share  of  the 
assets  of  the  estate. 

2.  That  he  could  not  afterwards  recover  the  amount  thereof  from 
the  grantor,  the  discharge  of  the  latter  releasing  him  from  further 
liabiHty  upon  his  covenants. 

Appeal  from  Lvn/n  Circuit  Ccmrt. 

Satukday,  Decembeb  16. 

The  plaintiff  alleges  that  on  the  30th  day  of  June,  1871, 
he  purchased  from  defendant  certain  real  estate  for  the  con- 
sideration of  $2,300,  and  that  defendant  executed  and  deliv- 
ered to  plaintiff  a  general  warranty  deed  for  the  premises,  and 
covenants  that  they  were  free  from  incumbrance;  that  there 
was  a  mortgage  on  the  premises  in  favor  of  Ida  Bradford, 
given  on  the  31st  day  of  December,  1870,  for  $1,090,  with 
interest  at  ten  per  cent;  that  the  mortgage  was  foreclosed  at 
the  September  Term,  1873,  of  the  Circuit  Court  of  Jones 
county;   that  on  the  28th  day  of  November,  1873,  the  said 
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premises  were  duly  sold  on  execution  issued  upon  said  judg- 
ment for  $1,436.30  and  costs,  and  have  not  been  redeemed 
from  any  part  of  said  judgment,  to  the  damage  of  plaintiff  in 
the  sum  of  $1,467.47. 

The  answer  admits  the  material  allegations  of  the  petition, 
and  alleges  that  at  the  time  of  the  execution  of  the  deed  plain- 
tiff knew  of  the  mortgage,  and  required  of  defendant  a  writ- 
ten agreement  that  he  would  pay  off  the  same,  which  agree- 
ment is  as  follows:  "I,  E.  E.  Bradford,  hereby  agree  and  bind 
myself  to  pay  off  and  satisfy  a  certain  mortgage  executed  by 
me  to  one  Ida  Bradford,  December  31st,  1870,  on  the  property 
known  as  the  Kendall  Parker  brick  building,  in  Anamosa, 
Jones  county,  Iowa,  said  mortgage  being  for  $1,090,  at  ten 
per  cent;"  that  on  the  26th  day  of  April,  1873,  the  United 
States  District  Court  for  the  district  of  Iowa  duly  made  a 
decree  discharging  defendant  from  all  his  debts  which  existed 
on  the  24th  day  of  January,  1872 ;  that  the  indebtedness  alleged 
in  plaintiff's  petition  existed  before  the  granting  of  such  dis- 
charge, was  provable  against  the  estate  of  defendant,  and  was 
listed  in  his  schedule  of  indebtedness  against  his  estate,  of  all 
of  which  plaintiff  had  notice. 

The  cause  was  submitted  upon  the  following  agreed  state- 
ment of  facts:  "Bradford  sold  to  plaintiff  the  undivided  prop- 
erty named  in  the  mortgage  foreclosed,  and  gave  therefor  a 
warranty  deed,  and  at  the  same  time  gave  Parker  a  writing 
that  he  would  pay  off  the  mortgage  and  note.  Afterwards 
Bradford  was  put  into  involuntary  bankruptcy  and  got  his 
discharge.  In  Bradford's  schedules  both  the  note  and  mort- 
gage, and  also  the  warranty  deed  and  contract  of  Bradford  to 
Parker,  were  included.  Now  the  only  question  is,  ought 
Parker  to  have  paid  or  proved  up  his  claim,  or  could  he  wait 
until  the  property  should  be  sold,  and  then  come  on  the  bank- 
rupt after  being  discharged?" 

The  court  rendered  judgment  for  plaintiff  for  $1,658.90. 
The  defendant  appeals. 

GHjfUh  (&  Knight^  for  appellant. 

Keeler  <&  KeeleVy  for  appellee. 
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Day,  J. — When  the  bankruptcy  proceedings  were  insti- 
tuted Ida  Bradford  held  against  defendant  a  claim  for  $1,090 
1.  BAif  KRUPT-  and  interest,  secured  by  mortgage  on  the  lands  sold 

cv  *  effect  of  c?   ^ 

discharge;      to  plaintijBf.    The  morteaged  lands  were  of  suffi- 

breachof  o  o 

warranty.  cient  value  to  satisfy  the  demand.  Ida  Bradford 
had  the  right  to  pursue  one  of  two  courses:  She  might  release 
to  the  assignee  her  claim  upon  the  mortgaged  proi)erty  and 
prove  up  her  debt  against  the  estate  of  the  bankrupt,  or  she 
might  retain  her  security  and  look  to  the  land  mortgaged  for 
the  payment  of  her  debt,  and  waive  the  right  to  prove  it  up 
against  the  estate.  Revised  Statutes  of  the  United  States,  sec- 
tion 5075.  In  either  event  it  would  be  almost  certain  that  the 
debt  would  be  paid  out  of  the  mortgaged  proi)erty,  resulting 
in  an  actual  or  constructive  eviction  of  plaintiff,  and  a  conse- 
quent breach  of  the  covenant  of  warranty.  Indeed,  the  only 
thing  which  could  prevent  such  a  result  would  be  the  very 
improbable  contingency  of  the  creditor's  permitting  his  claim 
to  become  barred  by  the  statute  of  limitations.  It  is  certain, 
then,  that  when  bankruptcy  proceedings  were  instituted  the 
plaintiff  held  a  contingent  claim  against  the  bankrupt,  for  he 
had  his  covenant  of  warranty,  which  it  was  not  only  proba- 
ble, but  almost  certain,  would  be  broken.  Section  5068  of 
the  Revised  Statutes  of  the  United  States  provides:  "In  all 
cases  of  contingent  debts  and  contingent  liabilities  contracted 
by  the  bankrupt,  and  not  herein  otherwise  provided  for,  the 
creditor  may  make  claim  therefor  and  have  his  claim  allowed, 
with  the  right  to  share  in  the  dividends,  if  the  contingency 
happens  before  the  order  for  the  final  dividend;  or  he  may, 
at  any  time,  apply  to  the  court  to  have  the  present  value  of 
the  debt  or  liability  ascertained  and  liquidated,  which  shall 
then  be  done  in  such  manner  as  the  court  shall  order,  and  he 
shall  be  allowed  to  prove  for  the  amount  so  ascertained." 

Ida  Bradford  did  not  transfer  her  mortgage  to  the  assignee, 
and  thus  she  waived  her  right  to  prove  up  the  debt  against 
the  estate.  That  she  had  elected  to  look  to  the  mortgaged 
property  for  her  debt  must  have  been  known  before  the  final 
dividend  was  declared.  It  was  then  apparent  that  one  of  tliree 
things  must  happen:  either  the  holder  of  the  claim  would  pcr- 


Digitized  by 


Google 


814  SUPREME  COTTET  OF  IOWA, 

Parker  v.  Bradford. 

mit  it  to  become  barred  by  the  statute  of  limitations,  and  the 
mortgaged  property  thus  to  be  diBchara:ed,  or  she  would  en- 
force the  claim  against  the  property,  the  plaintiff  would  pay 
it  off,  and  thus  have  a  demand  against  the  bankrupt  for  the 
amount  of  the  incumbrance,  or  upon  foreclosure  the  property 
would  be  sold  to  Ida  Bradford  or  a  third  party,  the  plaintiff 
would  be  actually  evicted,  and  thus  have  a  claim  against  the 
bankrupt's  estate  for  the  consideration  money  and  interest,  a 
much  larger  sum  than  the  amount  of  the  incumbrance. 

If  the  plaintiff's  claim  had  been  presented  for  allowance 
the  court  would  have  been  justified  in  leaving  out  of  consid- 
eration the  very  improbable  contingency  that  the  Ida  Brad- 
ford claim  would  be  allowed  to  become  barred  by  the  statute 
of  limitations,  and  the  equally  improbable  contingency  of  the 
plaintiff's  permitting  his  property  to  be  sold  for  much  less 
than  its  value,  and  then  looking  to  the  estate  of  a  bankrupt 
for  the  consideration  money  and  interest.  The  court  would 
have  been  authorized  to  find  that  a  contingency  had  happened 
which  gave  the  plaintiff  a  claim  against  the  bankrupt's  estate 
to  the  extent  of  the  incumbrance  existing  against  the  prop- 
erty conveyed  to  plaintiff.  To  that  extent  the  claim  was  prov- 
able against  the  bankrupt's  estate.  Section  5119  of  the  Ee- 
vised  Statutes  provides:  "A  discharge  in  bankruptcy  duly 
granted  shall,  subject  to  the  limitations  imposed  by  the  two 
preceding  sections,  release  the  bankrupt  from  all  debts,  claims, 
liabilities  and  demands  which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy."  Tlie  claim  in  question  does 
not  fall  within  the  provisions  of  the  preceding  sections  re- 
ferred to. 

The  claim,  as  we  have  seen,  might  have  been  proved  against 
the  bankrupt's  estate,  and  his  discharge  in  bankruptcy  released 
him  from  further  liability  thereon.  The  court  eri'ed  in  hold- 
ing the  defendant  liable. 

Hevsbsed. 
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AdDIOKEN  V.  SCHBUBBE. 

1.  Pleading:  joinder  of  causes  of  action:  parties.  Two  parties 
cannot  be  joined  as  defendants  in  one  action  where  a  recovery  is  sought 
against  one  of  theni  upon  a  written  contract  and  against  both  upon  an 
oral  agreement. 

Appeal  from  Winneshiek  District  Court. 
Saturday,  Decembeb  16. 

The  petition  states  tliat  the  defendants,  in  the  firm  name  of 
Schrnbbe  &  Bro.,  executed  and  delivered  to  plaintiff  a  certain 
agreement  in  writing  which  admitted  the  execution  of  cer- 
tain indebtedness  from  the  firm  to  the  plaintiff.  The  defend- 
ants answered  separately.  One  of  them  denied  the  execution 
of  the  agreement,  and  alleged  the  same  was  executed  by  the 
other  defendant  after  the  dissolution  of  the  partnership.  The 
other  defendant  states,  in  his  answer,  that  at  the  time  the 
agreement  was  executed  there  was  no  such  firm  as  Schrubbe 
&  Bro.  and  that  said  agreement  was  fraudulently  obtained, 
but  admits  that  he  executed  the  same. 

It  appeared  by  plaintiff's  testimony  that,  at  the  time  the 
agreement  was  signed  by  one  of  the  defendants  in  the  firm 
name,  the  partnership  was  not  in  existence;  whereupon  the 
plaintiff  offered  the  contract  in  evidence,  to  which  defendants 
objected  and  were  sustained  therein  by  the  court;  whereupon 
the  plaintiff  asked  and  obtained  leave  to  file  the  following 
amendment  to  his  petition:  "That  defendants,  while  co- 
partners under  the  firm  name  df  Schrubbe  Bros.,  received  of 
plaintiff,  May  1st,  1866,  $140,  and  Sept.  1st,  1866,  $300,  for 
which  money  defendants  agreed  to  pay  for  the  use  of  the  same 
ten  per  cent,  but  said  agreement  was  not  in  writing  *  * 
*  ;  that  the  claim  in  plaintiff's  original  petition  is  for  the 
same  identical  cause  of  action  herein  set  out;  and  plaintiff 
asks  to  recover  in  this  suit  only  upon  one  of  the  counts,  either 
that  in  the  original  petition  or  in  this." 

To  the  amendment  to  the  petition  the  defendants  answered, 
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and  the  trial  proceeded,  and  resulted  in  a  verdict  against  one 
of  the  defendants  for  $363.28,  and  the  other  for  $167.75,  and 
judgment  was  accordingly  rendered.    The  defendants  appeal. 

Cha%,  P.  Browriy  for  appellants. 

No  appearance  for  appellee. 

Seevees,  Ch.  J. — The  original  petition  seeks  to  recover  of 
both  defendants,  under  the  written  contract  signed  in  their 
1,  PLKADiNo;  partnership  name,  and  the  amendment  thereto 
calu^'^o/ao-  ^^^^  ^^  recover  against  the  same  parties  on  an 
tion:  parties.  qj^\  agreement  of  the  partnership  to  repay  cer- 
tain borrowed  money.  These  two  pleadings  should  be  regarded 
as  one  petition  containing  two  counts.  Such  seems  to  have 
been  the  intent  of  the  pleader. 

While  the  first  count  or  petition  stood  alone  the  court  exclu- 
ded the  written  agreement  as  evidence,  but  admitted  it  after  the 
amendment  was  filed.  We  are  at  a  loss  to  conceive  in  what 
way  or  manner  the  legal  right  to  recover  on  the  writing  was 
changed  by  the  amendment.  It,  as  well  as  the  original  peti- 
tion, sought  a  recovery  against  both  defendants  as  a  firm,  and 
neither  sought  to  charge  either  defendant  separately,  by  reason 
of  any  agreement  or  thing  done  by  him  alone.  No  separate 
liability  whatever  is  charged  in  either  count  of  the  petition. 

The  plaintiff  claims  to  recover  only  on  one  of  the  counts, 
that  is,  either  on  the  original  petition  or  the  amendment 
thereto.  The  court,  in  the  instructions  to  the  jury,  recognized 
the  right  of  the  plaintiff  to  recover  of  one  defendant  on  the 
written  agreement  or  first  count,  and  against  the  other 
defendant  on  the  oral  contract  or  second  count  in  the  petition. 
In  this  there  was  error.  Both  defendants  are  clearly  liable  on 
the  second  count,  and  it  is  so  framed  that  such  recovery  can 
be  had,  while  the  first  count  seeks  a  recovery  against  both 
defendants  and  the  facts  proved  only  show  the  liability  of  one. 

If  the  pleadings  had  been  drafted  in  accord  with  the  facts 
proved  the  first  count  would  have  shown  a  separate  cause  of 
action  against  one  defendant,  and  the  second  count  a  cause 
of  action  against  both  defendants.     This  would  have  presented 
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for  trial  a  joinder  of  causes  of  action  not  allowed  even  under 
the  Code.  In  this  action,  at  least,  the  plaintiff  cannot  have  a 
recovery  against  one  defendant  on  the  written  contract  and 
against  the  other  on  the  oral  agreement.  He  must  elect  on 
which;  he  cannot  have  both. 

Reversed. 


Pabmenter  v.  Elliott  et  al. 


1.  Fractioe  in  the  Supreme  Court:  time  for  piling  bill  of 
EXCEPTIONS.  Where  time  is  allowed  beyond  the  term  for  settiing  a 
bill  of  exceptions,  upon  failure  to  file  it  within  the  time  designated  it 
will  be  stricken  from  the  files  upon  motion. 

Appeal  from  Lm/n  District  Cowrt. 

Saturday,  December  16. 

The  plaintiff  sues  the  defendants  as  guarantors  of  a  prom- 
issory note  for  $500,  executed  by  the  Linn  County  Agricultu- 
ral Society,  payable  to  Ledyard  &  Teomans  or  bearer. 

The  answer  admits  the  execution  of  the  note  and  guaranty, 
and  sets  up  several  matters  which,  defendants  claim,  discharge 
them  from  their  undertaking.  There  was  a  jury  trial,  result- 
ing in  a  verdict  and  judgment  for  plaintiff  for  $525  and  costs. 
The  defendants  appeal. 

7.  M.  Preston  <&  Son^  for  appellants. 

Ja/mes  D.  Criffen^  for  appellee. 

Day,  J. — I.  The  abstract  shows  that  on  the  6th  day  of 
April,  1876,  the  motion  for  a  new  trial  was  taken  under 
LPRAOTioRin  advisement  by  the  court  to  be  determined  in 
court"?!ro™  vacation,  judgment  to  be  entered  as  of  the  last 
of  ej^ceptioiis.  day  of  the  term,  and  either  party  having  the  right 
to  except  and  settle  bill  of  exceptions  within  thirty  days 
from  filing  judgment.  On  the  22d  day  of  April,  1876,  the 
court  filed  his  ruling  on  the  motion  for'  new  trial.     On  the 
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24th  day  of  May  the  bill  of  excepitons  was  allowed  by  the 
judge.  On  this  record  the  appellee  moves  that  the  bill  of 
exceptions  be  stricken  from  the  files  because  not  signed  by 
the  judge  within  the  thirty  days  allowed  for  settling  the 
same.  Tlie  motion  must  be  sustained.  Where  time  is  given 
beyond  the  term  for  the  settling  of  a  bill  of  exceptions,  it 
must  be  done  within  the  time  specified,  lynch  v,  Kennedy j 
42  Iowa,  220. 

II.  Appellants  complain  of  the  giving  of  several  instruc- 
tions, and  the  refusing  to  give  others.  The  bill  of  exceptions 
being  stricken  out  we  have  no  evidence  in  the  record,  nor  any 
statement  of  any  fact  which  the  evidence  tends  to  prove.  The 
instructions  given  and  those  refused  become  mere  abstrac- 
tions. The  abstract  submitted  furnishes  us  no  means  of  deter- 
mining that  the  court  committed  any  error  to  the  prejudice  of 
the  appellants. 

Affirmed. 


45    8181 

■^    ^1  Bbigos  v.  Briggs  bt  al. 


1.  Homestead :  bstatb  of  decedent  :  lien  of  jxmoHBNT.  A  judspment 
recovered  against  the  wife,  after  her  homestead  rights  have  accmed,  is 
not  a  lien  upon  the  distributive  share  in  the  estate  of  her  husband  which 
she  elects  to  have  set  apart  to  her,  in  lieu  of  the  homestead,  after  the 
death  of  her  husband. 

Appeal  from  Johnson  Circuit  Court. 

Saturday,  Dboembbr  16. 

On  the  29th  day  of  October,  1875,  the  plaintiff  filed  her 
petition,  alleging,  in  substance,  that  in  1854  she  became  the 
wife  of  Henry  C.  Douglass,  who,  in  the  year  1858,  became  the 
owner  of  a  certain  eighty  acres  of  real  estate,  which  he  and 
his  family,  until  his  death,  in  1863,  occupied  as  a  homestead, 
but  such  homestead  was  never  platted  and  recorded;  that  the 
defendants,  Anna  L.  and  Joseph  W.  Douglass,  are  children  of 
plaintiff  and  Henry  C.  Douglass;  that  since  the  death  of  her 
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husband,  plaintiff,  except  for  one  year  of  temporary  absence, 
has  resided  on  and  occupied  said  property  as  a  home;  that,  in 
February,  1871,  plaintiff  became  the  wife  of  Albert  C.  Briggs, 
and  with  him  and  the  children  of  her  former  marriage  has 
occupied  said  land  as  her  homestead,  subject  to  the  rights  of 
said  children ;  that  her  second  husband  has  made  improvements 
on  the  dwelling  house  of  the  value  of  two  hundred  dollars; 
that  about  the  11th  of  December,  1874,  the  Singer  Manufac- 
turing Company  recovered  a  judgment  against  plaintiff  for 
the  sum  of  $91.38  and  costs;  that  execution  issued  and  a  levy 
was  made  on  the  interest  of  plaintiff  in  said  lands,  and  the 
sheriff  is  about  to  sell  said  interest;  that  the  indebtedness  on 
which  said  judgment  was  rendered  was  contracted  since  her 
homestead  rights  in  said  property  accrued. 

Plaintiff  asks  tliat  the  one-third  part  in  value  of  said  prem- 
ises and  the  improvement  of  $200  thereon,  made  by  her  second 
husband,  be  set  apart  to  her  in  fee  simple;  that  one-third  part 
in  value  be  set  apart  to  each  of  the  children  of  Henry  O. 
Douglass;  that  the  part  set  apart  to  her  be  decreed  to  be 
exempt  from  the  lien  of  the  judgment  aforesaid,  and  that  the 
Singer  Manufacturing  Company  be  enjoined  from  selling  the 
property  set  apart  to  her,  or  her  interest  in  any  of  the  prem- 
ises described. 

The  demurrer  of  the  Singei*  Manufacturing  Company  to 
this  petition  was  sustained. 

The  children  of  Henry  C.  Douglass,  who  are  minors, 
answered  by  their  guardian  ad  litem. 

Snch  further  proceedings  were  had  that  the  court  set  off  to 
plaintiff  the  south  2&|  acres  of  the  80  acres  described  in  the 
petition,  with  the  dwelling  house  thereon;  to  Anna  L.  Doug- 
lass, 27|  acres;  and  to  J.  W.  Douglass,  25|  acres.  The  court 
further  decreed  that  the  lien  of  the  Singer  Manufacturing 
Company  be  a  lien  on  the  share  of  plaintiff.  Plaintiff 
appeals. 

Fairall  dk  Bonordeuj  for  appellant. 

Ira  J.  Alder  and  Edmonds  ds  Younkin^  for  appellees. 
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*Day,  J. — ^The  only  qnestion  involved  in  the  record  is 
whether  the  interest  set  apart  in  fee,  to  the  plaintiff,  is  liable 
1.  HOMs-  to  the  judgment  which  the  Singer  Manufacturing 
of  decedent:  Company  recovered  against  her.  The  plaintiff's 
ment  husband  died  seized  of  eighty  acres  of  land.     It 

does  not  appear  that  the  value  of  the  property  was  such  that 
more  than  forty  acres  of  it  could  be  held  as  a  homestead. 
Upon  the  death  of  her  husband,  the  plaintiff  acquired  the 
right  to  possess  and  occupy  the  whole  homestead.  Code,  § 
2007.  She  also  had  the  right,  at  her  option,  to  have  the  one- 
third  part  in  value  of  all  the  eighty  set  apart  to  her  as  her 
property  in  fee  simple.  Code,  §  2440.  Such  share  must  be 
so  set  off  as  to  include  the  ordinary  dwelling  house  given  by 
law  to  the  homestead,  or  so  much  thereof  as  will  be  equal  to 
the  share  allotted  to  her.  Code,  §  2441.  But  it  was  incum- 
bent upon  the  plaintiff'  to  make  election  between  possessing 
and  occupying  the  whole  forty  acres  as  a  homestead,  and  own- 
ing the  one-third  part  in  value  of  the  eighty  acres  in  fee.  She 
could  not,  at  the  same  time,  have  the  forty  as  a  homestead  and 
her  distributive  share  in  the  eighty,  including  the  homestead. 
Meyer  v.  Meyer^  23  Iowa,  359;  Buttei'field  v.  Wicks^  44  Id., 
310. 

She  elected  to  have  her  distributive  share  set  apart  in  fee, 
including  the  dwelling  house  before  used  as  a  homestead. 
The  distributive  share  was  less  in  extent  and  less  in  value 
than  the  original  homestead.  The  question  is,  does  this 
distributive  share,  carved  out  of  the  original  homestead, 
become  liable  for  a  debt  for  which  the  homestead  was 
not  liable?  In  order  to  determine  this  question  we  must 
consider  what  changes  as  to  the  property  were  effected  by 
the  election  of  the  wife  to  have  her  interest  set  apart  in 
fee.  Before  that,  she  had  the  right  to  possess  and  occupy, 
and  enjoy  the  rents  and  profits  of,  forty  acres.  After  that, 
her  estate  was  extended  as  to  duration,  but  was  circum- 
scribed as  to  territorial  extent.  She  acquired  a  right  in  fee, 
but  it  was  limited  in  extent  to  26|  acres.  The  26-|  acres, 
however,  continued  to  be  her  homestead,  and  will  so  continue 
as  long  as  she  occupies  it  as  such  with  her  family.    She  has 
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simply  enlarged  her  tenure  as  to  the  homestead,  and  dimin- 
ished its  territorial  extent  The  Singer  Manufacturing  Com- 
pany have  in  no  way  been  prejudiced  by  this  act.  She  had  a 
right  to  possess  th6  entire  forty  acres,  during  her  life,  as  a 
homestead.  If  she  had  done  so,  she  could  not  have  had  any 
portion  of  the  eighty  acres  set  off  to  her  in  fee,  because  she 
would  have  been  in  possession  of  more  than  one-third  of  its 
value.  If,  then,  she  had  continued  to  occupy  the  forty  as  a 
homestead,  she  would  have  had  no  interest  in  the  eighty  which 
could  have  beeu  subjected  to  the  judgment  of  the  Manufactur- 
ing Company.  They  are  placed  in  no  worse  condition  than 
they  were  in  before,  if  their  right  to  this  lien  is  denied.  And 
we  are  of  opinion  that,  as  the  dwelling  house  and  the  26f 
acres,  set  apart  to  plaintiff,  have  never  been  divested  of  their 
homestead  character,  no  good  reason  can  be  given  for  permit- 
ting the  judgment  in  question  to  become  a  lien  upon  them. 

It  is  claimed,  however,  that  the  record  does  not  show  but 
that  this  debt  was  contracted  before  the  homestead  was 
acquired;  and  that,  if  so  contracted,,  the  judgment  would  be  a 
lien  upon  the  homestead,  though  rendered  after  the  acquisi- 
tion thereof.  But  it  is  apparent  that  the  decision  of  the  court 
below  was  not  based  upon  this  ground.  The  petition  alleges 
that  the  indebtedness,  on  which  the  judgment  was  rendered, 
was- contracted  since  the  plaintiff's  homestead  rights  in  the 
property  accrued.  The  Singer  Manufacturing  Company 
demurred  to  the  petition,  and  the  demurrer  was  sustained. 
The  plaintiff  refused  to  amend,  and  stood  upon  her  petition, 
and  judgment  was  thereupon  rendered  against  plaintiff,  in 
favor  of  the  party  demurring. 

The  plaintiff's  petition  being  thus  held  insuflBcient,  as  to  the 
Manufacturing  Company,  plaintiff  had  no  opportunity  to 
introduce  proof  as  to  the  time  of  contracting  the  indebtedness. 

The  cause  will  be  remanded,  with  leave  to  the  Manufactur- 
ing Company  to  put  in  issue  this  allegation  of  the  petition, 
if  so  advised. 

Revebsed. 
Vol.  xlv— 21 
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Gerald  v.  Ellet. 

l6~'aS8  1.  Conveyance:  covenants.    The  grantor  cannot  escape  liability  upon 

j^-j^  the  covenants  in  a  deed  on  the  groand  of  mistake  therein  when  the 

llS  ^  ^^^  expressed  what  both  parties  intended,  and  he  was  simply  mistaken 

as  to  the  legal  effect  of  the  instrument. 

2.  :  :  RIGHT  OF  WAT.    The  fact  that  the  grantee  knew  of  the 

existence  of  a  railroad  over  land  conveyed  to  him  with  the  usual  cove- 
nants of  warranty,  will  not  entitle  the  grantor  to  a  reformation  of  the 
deed  excepting  such  incumbrance  irom  its  covenants. 

Appeal  from  Mitchell  District  CovH. 
Saturday,  December  16. 

The  defendant  conveyed  to  the  plaintiff  certain  real  estate, 
with  the  usual  and  ordinary  covenants,  and  this  action  is 
brought  thereon,  the  breach  alleged  being  that  the  land  was 
incumbered  with  the  right  of  way  to  a  certain  railroad  com- 
pany. 

The  defendant  filed  an  equitable  answer,  the  material  por- 
tions of  which  are:  "That  the  said  plaintiff,  then  knowing  of 
the  said  right  of  way  of  said  railroad  company,  and  also  know- 
ing that  a  certain  public  road  was  also  laid  out  and  established, 
worked  and  traveled,  across  and  over  said  premises,  proposed 
to  this  defendant  to  exchange  and  give  this  defendant  the  said 
farm  which  said  plaintiff  then  owned  in  said  Floyd  county 
for  this  said  farm  and  land  described  in  said  plaintiff's  peti- 
tion; that  he  would  exchange  farms  as  they  were  with  the 
said  incumbrances  thereon  and  subject  thereto,  and  each  party 
should  leave  the  loose  lumber,  rails  and  fuel  on  the  said 
farms  as  they  were,  and  also  a  certain  quantity  of  grain  then 
being  on  each,  and  that  this  defendant  then  agreed  to  said 
offer,  and  said  exchange  was  so  made  upon  this  agreement; 
that  when  the  said  deed  was  made  and  executed,  by  mistake 
and  oversight  it  was  omitted  to  be  stated  in  said  deed  that  the 
said  premises  were  incumbered  by  said  right  of  way  of  said 
railroad  company  and  by  said  highway,  and  by  mistake  and 
oversight  he  omitted  to  state  or  cause  to  be  stated  in  said  deed 
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that  the  general  coveDaiits  therein  that  said  premises  were  free 
from  incumbrances  should  not  operate  as  against  said  incum- 
brances of  said  highway  and  said  right  of  way  of  said  railroad 
company,  as  it  should  have  done  to  express  the  real  terms  of 
said  agreement  and  the  understanding  of  the  said  parties 
thereto ;  that  at  the  time  the  said  deed  to  said  plaintiff  was 
executed,  the  plaintiff  was  not  present,  and  had  no  knowledge 
of  any  instructions  or  orders  given  to  the  conveyancer  who 
drew  up  and  wrote  out  said  deed,  and  knew  nothing  of  its 
contents  until  some  days  afterward,  when  the  same  was  deliv- 
ered to  him  by  said  defendant;  that  said  plaintiff,  then  well 
knowing  that  said  deed  did  not  express  the  true  contract 
between  the  said  parties,  and  that  said  deed  was  a  deed  of  full 
covenants  against  all  such  incumbrances,  and  that  said  deed 
should  have  specified  that  the  covenants  therein  did  not  oper- 
ate to  cover  the  incumbrances  of  said  highway  and  said  rail- 
road company,  and  that  he  fraudulently  concealed  said  knowl- 
edge from  the  defendant,  and  fraudulently  accepted  the  same, 
and  now  fraudulently  seeks  to  enforce  the  covenants  therein." 

Defendant  asked  that  the  deed  be  reformed,  and  for  general 
relief. 

The  reply  denied  the  allegations  in  the  answer,  and  there 
was  a  trial  of  the  equitable  issue  to  the  court.  There  was  a 
finding  for  the  defendant  and  a  decree  granting  the  relief  asked 
in  the  answer,  and  plaintiff  appeals. 

Z.  M,  Ryce^  for  appellant. 

D.  W,  Pomdexter^  for  appellee. 

Seevebs,  Ch.  J.  —  The  answer  does  not  state  that  these  par- 
ties agreed  or  contracted  that  the  incumbrances  should  be 
1.  CONVEY-  exempted  from  the  operation  of  the  covenants, 
nanis.*  '  In  fact,  nothing  was  said  by  either  party  in  refer- 
ence to  this  matter.  The  legal  effect  of  a  deed  of  the  charac- 
ter of  the  one  in  question  was  not  considered  or  thought  of, 
by  the  defendant  at  least,  lie  was  asked  this  question  during 
his  examination  as  a  witness:  "You  knew  the  railroad  was 
there,  but  did  you  know  it  was  an  incumbrance  such  as  you 
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would  have  to  defend  against  or  make  good?"  To  this  he 
replied:  "No,  sir;  I  did  not.  I  did  not  understand  your 
former  question  in  regard  to  it.  I  did  not  understand  that  it 
was,  or  I  certainly  should  have  done  it."  From  this  it  is 
apparent  the  deed  contains  just  what  the  defendant  intended. 

There  was  no  mistake  made  by  the  draftsman.  It  is  clear 
the  defendant  was  mistaken  in  the  legal  eflfect  of  the  covenants 
in  the  deed,  but  we  are  unable  to  see  there  was  any  mistake 
of  fact,  or  that  the  deed  was  not  drawn  in  accord  with  what 
both  parties  intended. 

Conceding  that  the  plaintiff  knew  of  the  incumbrance,  and 
that  he  traded  his  farm  for  that  of  the  defendant,  this  would 
not  make  the  legal  effect  of  such  a  contract  in  anywise  differ- 
ent from  what  it  would  be  if  the  plaintiff  had  paid  five 
thousand  dollars  in  cash.  The  question  is,  did  these  parties 
contemplate  the  incumbrance,  and  contract  or  agree  that  it 
should  be  excepted  from  the  operation  of  the  covenants?  We 
feel  constrained  to  say  that  under  the  allegations  in  the  answer, 
and  the  evidence,  we  are  compelled  to  answer  this  question  in 
the  negative. 

There  is  nothing  different  shown  in  the  testimony  from  the 
very  common  case  where  a  party  sells  and  conveys  land  on 

J . .  which  there  is  located  a  railway,  the  existence  of 

right  of  way.  -v^hich  was  known  to  the  other  party,  and  the 
premises  are  conveyed  with  the  usual  covenants  without  ex- 
cepting such  incumbrance  therefrom.  In  such  case  there  can 
be  no  relief  because  of  the  grantor's  negligence,  or  his  want 
of  legal  knowledge.     There  is  no  mistake  of  fact  in  such  case. 

The  judgment  of  the  District  Court  must  be  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  the  equitable 
answer,  and  to  proceed  with  the  trial  of  the  action  at  law. 

Hevebsed. 
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The  State  v.  White. 

1.  Cnmlnal  Law:  assault  with  intent  to  commit  manslaughter. 
An  assault  with  intent  to  commit  manslaughter  is  included  in  an  assault 
with  intent  to  commit  murder*  and  an  indictment  for  the  latter  offense 
will  sustain  a  conviction  for  the  former. 

Appeal  from  Dubuque  District  Court. 

Saturday,  Deoembeb  16. 

The  defendant  was  indicted  for  the  crime  of  an  "assault 
with  an  intent  to  commit  murder,"  and  was  convicted  of  an 
"  assault  with  intent  to  commit  the  crime  of  raanslatighter," 
and  thereon  was  sentenced  to  a  term  of  imprisonment  in  the 
penitentiary.     He  appealed  to  this  court. 

Pollock  (b  Shields^  for  appellant. 

M.  E,  CtUts,  Attorney  General,  for  the  State. 

Beck,  J. — An  opinion  was  filed,  at  the  Davenport  October 
term,  1875,  in  this  case,  reversing  the  judgment  of  the  Dis- 
trict Court.  Thereupon  the  Attorney  General,  within  the 
time  prescribed  by  the  rules  of  this  court,  filed  a  petition  for 
rehearing,  which  was  allowed,  and  the  cause  was  again  sub- 
mitted upon  the  re-argument.  At  the  following  December 
term,  the  cause  was  again  before  the  court  for  decision,  and  a 
couclusiou  was  reached,  concurred  in  by  all  the  Justices  then 
occupying  the  bench,  contrary  to  the  opinion  before  filed,  and 
it  was  then  decided  that  the  judgment  of  the  District  Court 
be  affirmed.  The  cause  was  assigned  to  one  of  the  Justices, 
who,  soon  thereafter,  ceased  to  occupy  a  seat  on  this  bench, 
for  the  preparation  of  an  opinion  in  accord  with  our  decision. 
This,  however,  he  was  unable  to  do  before  the  expiration  of 
his  term  of  office,  and  with  others  this  case  stood  for  re-assign- 
ment at  the  first  meeting  of  the  court  as  it  is  now  organized. 
Tlirough  some  oversight  the  cause  was  not  re-assigned,  and, 
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for  that  reason,  escaped  our  attention  until  our  last  term. 
Upon  another  consideration  by  this  court,  as  now  constituted, 
we  have  unanimously  reached  the  conclusion,  agreeing  with 
the  decision  upon  the  re-argument,  that  the  judgment  of  the 
District  Court  ought  to  be  affirmed. 

Under  the  rules  of  this  court,  opinions,  in  causes  wherein 
petitions  for  rehearing  are  filed,  are  not  to  be  published  in  the 
Reports  until  the  final  disposition  of  the  petition  for  rehear- 
ing, or  the  decision  of  tlie  cases  upon  re-argument.  Through 
another  oversight  this  rule  was  not  observed  in  this  case,  and 
the  opinion  found  its  way  into  the  Reports.     See  41  Iowa,  316. 

We  will  briefly  consider  the  only  question  involved  in  the 

case.     Counsel  for  defendant  insist  that  the  conviction  for  an 

1.  CRIMINAL     assault  with  intent  to  commit  manslaughter,  upon 

with  intent  to  an  indictment  for  an  assault  with  intent  to  commit 
commit  man-  ,        .  mi.  ...  .     ^i 

slaughter.        murder,  18  erroneous.     Inis  position  presents  the 

point  we  are  called  upon  to  decide. 

Code,  §  3872,  prescribes  the  punishment  for  the  crime  of  an 
assault  with  intent  to  commit  murder.  Sections  3874  and 
3875  provide  for  the  punishment  of  an  assault  with  intent  to 
maim,  rob,  steal,  to  commit  arson  and  burglary,  and  to  inflict 
a  great  bodily  injury.  Ko  other  provisions  are  found  for  the 
punishment  of  assaults  with  intent  to  commit  crimes,  specify- 
ing such  oflTenses  by  name.  But  §  3876  is  in  these  words: 
"If  any  person  assault  another  with  intent  to  commit  any 
felony  or  crime  punishable  by  imprisonment  in  the  peniten- 
tiary, where  punishment  is  not  otherwise  prescribed,  he  shall  b^ 
punished  by  imprisonment  in  the  penitentiary  not  exceeding 
five  years,  or  by  fine  not  exceeding  five  hundred  dollars  and 
imprisonment  in  the  county  jail  not  more  than  one  year." 

The  following  sections  of  the  Code  must  be  considered  in 
determining  the  question  before  us: 

"Sec.  4465.  Upon  an  indictment  for  an  oftense  consisting 
of  diflTerent  degrees,  the  jury  may  find  the  defendant  not  guilty 
of  the  offense  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  oflfense, 
if  punishable  by  indictment. 

"  Sec.  4466.     In  all  other  cases  the  defendant  may  be  found 
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gnilty  of  any  offense,  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  indictment.'* 

Under  section  3876,  an  assault  with  intent  to  commit  man- 
slaughter may  be  indicted  and  punished. 

Murder  is  the  felonious  killing  with  malice.  Manslaughter 
is  the  felonious  killing  without  malice.  The  crime  of  man- 
slaughter is  not  a  degree  of  the  crime  of  murder,  but  is  a  dis- 
tinct offense,  included  in  the  crime  of  murder.  Under  section 
4466,  one  indicted  for  murder  may  be  convicted  of  manslaugh- 
ter. These  positions  are  too  apparent  to  demand  arguments 
in  their  support.  The  same  conclusions  must  follow  in  regard 
to  the  offenses  of  assaults  to  commit  these  crimes.  An  assault 
with  intent  to  commit  murder  covers  the  intent  to  unlawfully 
kill  with  malice.  An  assault  with  intent  to  commit  man- 
slaughter includes  only  the  intent  to  kill  unlawfully  without 
malice.  The  intent  to  kill  unlawfully  without  malice  is 
necessarily  included  in  the  intent  to  kill  unlawfully  with 
malice.  Remove  the  ingredient  of  malice  in  the  last  case  and 
you  have  the  first.  It  follows  that,  as  an  assault  with  intent 
to  commit  manslaughter  is  necessarily  included  in  an  assault 
with  intent  to  commit  murder,  one  indicted  for  the  last  crime 
may,  under  section  4466,  be  convicted  of  the  first. 

These  views  are  supported  by  the  following  cases,  which  are 
directly  in  point  upon  this  question.  State  v.  Butman^  42 
N.  H.,  490;  State  v.  Waters,  39  Me.,  54;  State  v.  Phinney,  42 
Id.,  384;  State  v.  HichoU,  8  Conn.,  496;  Bechwith  v.  The 
People,  26  III,  500;  People  v.  Kennedy,  5  Cal.,  133;  People 
V,  English,  30  Id.,  214;  People  v.  Congleton,  44  Id.,  92; 
State  V.  Peid,  40  Vt,  603;  Wall  v.  Th^  State,  23  Ind.,  150. 

In  The  State  v,  Jarvis,  21  Iowa,  45,  this  court  held  that  an 
assault  with  the  intent  to  commit  murder  necessarily  included 
a  simple  assault,  and,  under  section  4466,  which  is  section  4836 
of  the  Revision  of  1860  and  section  3039  of  the  Code  of  1851, 
a  prisoner  indicted  for  the  first  named  crime  could  be  con- 
victed of  the  offense  last  mentioned.  If,  upon  an  indictment  for 
an  assault  with  intent  to  commit  mnrder,  a  prisoner  may  be 
convicted  of  an  assault  simple,  on  the  ground  it  is  included 
in  the  crime  alleged  in  the  indictment,  it  follows  that  assaults 
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of  a  higher  degree  of  crirainalitj  are  also  included  in  the 
oliense  charged,  for  which  there  may  be  convictions. 
The  judgment  of  the  District  Court  is 

Ajtibmed. 


Mahaska  County  v.  Ruan  et  al. 

1.  County  Auditor :  liability  of  bubeties:  compensation  of.    The 

sureties  upon  the  bond  of  a  county  auditor  are  liable  for  any  overdrafts 
he  may  have  made  by  issuing  warrants  payable  to  himself  and  receiving 
from  the  treasurer  the  amount  thereof,  in  excess  of  the  compensation 
allowed  him  by  the  board  of  supervisors. 

2.  : :  SCHOOL  fund  judgment.  The  auditor  is  not  author- 
ized to  receive  money  collected  upon  judgments  in  favor  of  the  school 
fund,  and  his  sureties  are  not  liable  for  an  amount  thus  collected  and 
paid  by  the  dei^  to  the  auditor. 

3.  Fraotice  in  the  Supreme  Court :  interlineation  in  abstract. 

Where  there  is  a  written  interiineation  in  the  petition  set  out  in  the 
printed  abstract,  without  which  the  finding  of  the  court  below  could  not 
be  sustained,  it  will  be  presumed,  in  the  absence  of  any  showing  to  the 
contrary,  that  the  abstract  as  amended  is  correct. 

Ajppeal  from  Mahccaka  District  Court, 

Saturday,  Deokmbeb  16. 

This  action  was  brought  to  recover  of  the  defendant,  Bnan, 
as  county  auditor,  and  of  his  sureties,  for  rents  collected  and 
belonging  to  the  county,  for  costs  paid  him  in  road  cases,  for 
overdrawing  liis  salary,  for  money  received  by  him  of  the 
clerk  of  the  District  Court  as  the  amount  of  a  school  fund 
judgment,  and  for  copies  of  the  Code  received  by  him  and  not 
accounted  for. 

The  District  Court  found  that  the  defendants  were  liable 
for  the  sum  of  $302.92  for  rents  collected;  $100  for  costs  in 
road  cases;  $150  for  overdrawing  salary;  $655.05  for  money 
received  on  school  fund  judgment,  and  $168  for  copies  of  the 
Code.  Judgment  for  plain tiflf.  M.  Crookham  and  other 
sureties  appeal. 
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CrooJcham  c&  Gleason^  for  appellants. 

M.  E.  CutU^  for  appellee. 

Adams,  J. — I.  Euan's  salary  was  fixed  by  the  board  of 
supervisors  at  eighteen  hundred  dollars  per  year.  For  1872  he 
J.  COUNTY  au-  drew  thirteen  orders  on  the  county  treasurer  for 

Bensation  of:  $150  each,  which  orders  were  paid,  anaountinff  to 
ability  of  .      ^  r        J     J        J  n  A      J   n  ^    .  , 

sureties.  nineteen  hundred  and  fifty  dollars,  being  one  hun- 
dred and  fifty  dollars  in  excess  of  his  salary.  It  is  contended 
by  the  appellants  that  they  are  not  liable  as  sureties  for  such 
overdraft,  and  they  place  their  exemption  upon  the  ground 
that  the  money  was  not  received  by  Ruan  by  virtue  of  his 
office.  But  we  think  that  this  position  cannot  be  maintained. 
Ruan  was  authorized  by  law  to  sign  orders;  the  record  shows 
that  he  drew  the  money  upon  such  orders.  The  treasurer  was 
not  in  fault  in  paying  them. 

II.  Were  Euan's  sureties  liable  for  the  money  received  by 
him  from  the  clerk  of  the  District  Court  on  the  school  fund 

2.  — : :  judgment?    We  think  not.     Section  1867  of  the 

judgment.  Code  provides  that,  "  when  any  person  desires  to 
pay  either  principal  or  interest  due  on  the  school  fund  he 
shall  obtain  a  certificate  from  the  county  auditor  specifying 
the  amount  due  from  such  person  to  the  school  fund,  stating 
whether  it  is  principal  or  interest,  or  both  *  *  *  * 
upon  the  presentation  of  which  certificate  to  the  county  treas- 
urer the  treasurer  shall  receive  the  amount  so  specified." 

From  the  foregoing  section  it  appears  that,  although  the 
auditor  may  have  charge  of  the  school  fund  notes,  it  is  not  his 
duty  to  receive  money  thereon,  but  it  is  made  expressly  the 
duty  of  the  county  treasurer.  If  he  may  not  receive  money 
upon  school  fund  notes  we  see  no  reason  why  he  should  upon 
a  school  fund  judgment. 

Some  stress  seems  to  have  been  laid  by  the  plaintiff  upon  a 

resolution  passed  by  the  board  of  supervisors,  and  which  is  in 

these  words:    "Eesolved,  that  the  auditor  is  directed  to  fur- 

•  nish  the  county  attorney  with  a  list  of  persons  indebted  to  the 

school  fund  of  this  county  and  whose  notes  are  past  due,  and 
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that  said  county  attorney  is  hereby  directed  to  bring  suit 
against  all  delinquents." 

We  are  unable  to  see  how  authority  to  furnish  the  county 
attorney  a  list  of  the  persons  indebted  to  the  school  fund  gave 
authority  to  receive  money  on  the  judgments  which  might  be 
obtained  against  such  persons.  The  authority  to  furnish  a 
list  of  the  delinquents  would  hardly  furnish  as  strong  an  im- 
plication of  authority  to  receive  the  money  which  might  be 
collected  as  the  custody  of  the  notes;  but  that  Kuan  already 
had,  and  it  is  not  claimed  that  any  authority  was  derived 
therefrom.  In  our  opinion,  the  money  was  received  without 
authority  and  no  recovery  can  be  had  against  Ruan's  sureties 
therefor. 

III.  It  is  claimed  by  appellants  that  the  court  erred  in 
charging  Kuan  with  so  many  copies  of  the  Code.  It  is  said 
8.  PRACTICE  Id  that  he  was  held  liable  for  more  than  the  petition 
court:  Inter-  shows  that  he  received.     On  this  point  we  have 

llneatioii  in      ^  .^     ^  .t  ....  ,        .  .       t        i 

abstract.         to  Say  that  the  petition,  as  set  out  in  the  abstract, 

appears  to  be  amended  by  an  interlineation  with  a  pen.     As 

the  finding  of  the  court  would  not  have  been  justified  unless 

the  allegation  in  the  petition  was  such  as  is  shown  in  the 

abstract  as  amended  by  the  interlineation,  we  will,  in  the 

absence  of  any  showing  to  the  contrary,  presume  that  the 

abstract  as  thus  amended  is  correct. 

Some  other  errors  were  assigned  by  appellants,  but  no  others 
being  discussed  in  their  brief  we  regard  them  as  waived. 

The  sum  of  $655.05,  allowed  for  money  received  on  the 
school  fund  judgment,  should  be  deducted  from  the  judgment 
rendered  against  the  appellants,  and  the  plaintiff  should  have 
judgment  only  for  the  balance. 

Modified  and  affirmed. 

Sbbvebs,  Ch.  J.,  having  been  of  counsel  in  this  case,  took 
no  part  in  its  determination. 
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COLLAB   V.    FOBD. 

Vendor  and  Vendee :  fraud:  consideration.  Inadequacy  of  con- 
sideration will  not  of  itself  establi^  fraud  in  procuring  a  conveyance  of 
land,  but  may  be  considered  with  other  circumstances. 

PRINCIPAL  AND  AGENT.    The  fact  that  one  was  request- 


ed to  ascertain  and  report  to  the  owner,  who  lived  in  another  State,  the 
amount  of  taxes  due  on  a  piece  of  land,  which  he  did,  did  ndt  constitute 
him  an  agent  with  respect  to  the  land  so  as  to  charge  him  with  fraud  in 
buying  the  same  himself  for  less  than  its  actual  value. 

3. :  :  .    An  agent  for  the  sale  of  land  will  not  be 

charged  with  the  duty  of  informing  his  principal  of  the  value  of  the 
laud  in  direct  negotiations  for  its  purchase  by  himself.  When  he 
becomes  the  buyer  and  the  principal  the  seller,  his  agency  with  respect 
to  the  property  ceases. 

Appeal  from  Chichasaw  District  Covnii. 

Saturday,  Decembeb  16. 

Action  to  cancel  a  deed  on  the  ground  that  the  same  was 
obtained  by  fraud.  The  facts  are  stated  in  the  opinion.  Decree 
for  plaintiff.    Defendant  appeals. 

Ayers  dk  Shavery  for  appellant. 

Potter  <&  JSCanan^  for  appellee. 

Adams,  J. — ^To  establish  fraud  the  plaintiff  relies  to  some 
extent  upon  the  difference  between  the  value  of  the  land  and 
1.  VKNDOR  *^^  price  which  the  defendant  paid  for  it.  The 
fraSd-oonsfd-  quantity  of  land  is  eighty  acres.  The  amount 
eraUon.  p^j^  ^j  defendant  was  $58.94,  including  the  taxes 

which  were  due  on  it.  As  to  the  value,  the  witnesses  differ 
greatly;  they  estimate  it  from  $240  to  $600.  Great  as  was 
the  difference  between  the  value  and  the  price  paid,  this  fact 
alone  would  not  show  fraud.  It  is  a  circumstance  which  may 
be  considered  with  other  circumstances. 

The  trade  in  this  case  was  made  by  letters,  and  the  letters 
with  one  exception  are  before  us.     One  letter  it  is  alleged  is 
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lost,  but  its  contents  are  testified  to  by  plaintiff,  and  we  will 
take  his  statement  as  true. 

The  land  in  question  is  in  Chickasaw  county.  The  defend- 
ant at  the  time  of  his  purchase  resided  in  that  county;  the 
plaintiff  resided  in  Michigan.  One  N.  H.  Collar,  uncle  of  the 
plaintiff,  was  residing  in  Clayton  county.  Just  prior  to  the 
transactions  which  resulted  in  a  sale  to  the  defendant,  to-wit: 
in  1868,  said  N.  H.  Collar  was  written  to  by  the  plaintiff  to 
go  to  Chickasaw  county  and  redeem  the  plaintiff's  land  from 
a  tax  sale.  Said  N.  H.  Collar  was  then  out  of  health,  and 
meeting  the  defendant.  Ford,  an  old  acquaintance  of  his,  and 
resident  of  Chickasaw  county,  he  engaged  him  to  visit  Hamp- 
ton, the  county  seat  of  Chickasaw  county,  and  ascertain  the 
amount  necessary  to  redeem  the  land  from  tax  sale,  and  inform 
him  by  letter.  Nothing  at  that  time  was  said  about  Ford's 
acting  as  agent,  farther  than  above  set  forth.  Ford  went  to 
BEampton  and  ascertained  that  the  land  was  sold  for  taxes  two 
years  before.  This  he  reported  in  a  letter  to  N.  H.  Collar, 
imder  date  of  Nov.  27,  1867,  and  among  other  things  he  said: 
"As  your  brother  (meaning  plaintiff,  who  was  nephew  instead 
of  brother  to  N.  H.  CoUar)  lives  at  a  distance,  if  he  wishes  me 
to  see  to  it  (the  land  in  question),  I  will  do  as  he  may  direct 
if  I  can.  If  he  wants  the  taxes  settled  up  and  kept  paid  I 
will  do  it;  or  if  he  wants  to  sell  it,  let  him  set  his  price,  and  I 
will  help  him  sell  it  if  he  should  wish  me  to  do  so.  The  land 
don't  lay  where  I  understood  you  to  say;  it  is  further  north, 
and  on  the  same  side  of  the  road  that  Schoonover's  is."  This 
letter  N.  H.  Collar  forwarded  to  the  plaintiff,  having  written 
on  it  as  follows:  "He  (Ford)  says  that  the  land  is  on  the  same 
side  of  the  road  that  Schoonover's  is  on.  I  thought  it  was  on 
the  north  side  and  Schoonover's  on  the  south.  What  say  you? 
If  it  is  on  the  south  it  is  on  the  flat  wet  land."  The  letter 
written  by  Ford  to  N.  H.  Collar,  and  forwarded  by  him  to 
plaintiff,  was  answered  by  plaintiff  Feb.  2,  1868.  In  it  plain- 
tiff says:  "My  uncle,  Newton  H.  Collar,  sent  me  the  letter 
you  wrote  him  concerning  my  land.  It  seems  that  it  lays  on 
the  south  side  of  the  road;  the  land  that  we  looked  at  was  on 
the  north  side.    If  you  think  that  you  can  take  the  matter  la 
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hand  and  make  anything  more  than  expenses,  you  may;  if 
not,  let  it  go.  The  land  is  so  far  oflf  that  I  do  not  wish  to  be 
at  any  more  expense  about  it.  The  land  cost  me  $230;  now, 
if  you  could  get  $25,  $50  or  $100  out  of  it,  it  would  come 
very  acceptable.  Tour  letter  was  dated  Nov.  27, 1867,  but  it 
did  not  reach  me  until  about  the  middle  of  last  month." 
Ford  wrote  immediately  to  the  plaintiff,  offering  $25,  and  the 
plaintiff  answered  accepting  his  offer.  Prior  to  the  time  that 
the  plaintiff  wrote  Ford  offering  to  sell  for  $25,  $50  or  $100, 

2.  — : :  Ford  had  received  no  authority  to  act  as  agent  in 

agent.  selling  the  land;  he  had  been  simply  employed  by 

N.  H.  Collar  to  ascertain  and  report  the  amount  necessary  to 
redeem  from  tax  sale.  Whatever  representation  he  made 
about  the  location  of  the  land  was  volunteered.  As  to  the 
quality  he  said  nothing.  The  statement  about  its  being  wet 
land  was  made  by  N.  H.  Collar,  and  without  Ford's  knowl- 
edge. All  that  Ford  said  was  that  the  land  was  farther  north 
and  on  the  same  side  of  the  road  that  Schoonover's  was.  By 
its  being  farther  north  it  appears  that  he  meant  that  it  was 
farther  north  than  Schoonover's.  The  representation  by  which 
plaintiff  says  that  he  was  misled  is  that  the  land  was  on  the 
same  side  of  the  road  that  Schoonover's  was;  in  this,  if  any- 
thing, consists  the  fraud.  Schoonover's  was  on  the  south  side,  • 
and  N.  H.  Collar  wrote  plaintiff  that  the  land  on  the  south 
side  was  wet. 

Ford's  statement  in  regard  to  the  location  of  the  land  was 
not  in  our  opinion  fraudulent;  he  had  not  at  that  time  been 
upon  the  land;  he  had  been  upon  a  farm  which  cornered  on  it; 
he  might  have  been  simply  mistaken  as  to  how  the  road  ran. 
As  to  its  being  farther  north  than  Schoonover's,  what  he  said 
about  it  was  true.  It  is  in  section  18,  and  Schoonover's  is  in 
section  20  in  the  same  township,  and  it  will  bo  observed  that 
sections  18  and  20  comer,  the  south  line  of  18  being  an  exten- 
sion of  the  north  line  of  20.  As  to  its  being  on  the  south  side 
of  the  road,  his  statement  was  partially  true;  about  half  of  it 
was  on  the  south  side.  The  road  running  from  Schoonover's 
towards  the  land  bore  north  of  west,  but  when  it  struck  the 
plaintiff's  land  it  turned  and  ran  south  of  west;  had  it  contin- 
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ued  in  a  straight  line  it  would,  we  may  presume,  have  brought 
nearly  all  the  land  south  of  the  road.  Notwithstanding  the 
road  turned  and  ran  south  of  west  across  the  plaintiff's  land, 
it  brought  about  half  of  it  south  of  the  road.  There  is  no  evi- 
dence that  defendant  knew  that  it  was  not  all  south  until  after 
he  bought;  nor  is  there  any  evidence  that  he  knew  that  the 
land  ^  was  wetter  on  the  south  than  north  side.  On  the  other 
hand,  the  evidence  tends  to  show  that  the  land  on  the  south 
of  plaintiff's  was  not  in  fact  wetter,  but  dryer.  One  of  the 
witnesses  testified  that  the  land  in  question  was  wetter  than 
the  land  east  or  south  of  it.  According  to  this  testimony  the 
true  location  was  less  favorable  than  that  given  it  by  Ford. 
Had  the  land  been  altogether  south  of  the  road  it  would, 
according  to  this  testimony,  have  been  dryer  than  it  was;  this 
shows  that  Ford's  representation  in  regard  to  location  was  not 
fraudulent.  It  is  true  that  if  by  his  wrong  representation,  and 
N.  H.  Collar's  error,  combined,  the  plaintiff  had  been  led  into 
a  mistake,  and  if  the  mistake  was  material,  a  court  of  equity 
might  grant  him  relief  upon  that  ground.  But  we  think  that 
the  evidence  shows  that  the  mistake,  if  any,  was  not  material; 
at  least  we  are  not  satisfied  that  it  was,  and  the  burden  is 
upon  the  plaintiff. 

The  plaintiff  read  in  evidence  the  deposition  of  one  Dun- 
lap.  He  testifies  that  Ford  told  him,  after  boasting  that  he 
had  made  several  hundred  dollars  in  the  trade,  that  the  plain- 
tiff wrote  to  him  to  go  and  see  the  land,  and  see  what  it  was 
worth  and  write  him,  and  that  he  reported  to  the  plaintiff  that 
the  land  was  wortliless.  If  Dunlap  was  not  mistaken,  we 
should  have  no  doubt  that  the  plaintiff  was  defrauded.  Bat 
it  appears  that  he  was  mistaken.  If  Ford  made  such  a  report 
to  the  plaintiff,  the  plaintiff  knew  it.  Now,  the  plaintiff  was 
himself  a  witness,  and  was  examined  closely  as  to  what  com- 
munications he  received  from  Ford,  and  what  induced  him  to 
sell  the  land  so  cheap.  He  undertakes  to  show  what  commu- 
nications he  received  from  Ford,  but  he  testifies  to  no  such 
communication  as  Dunlap  says  that  Ford  admitted  that  he 
made.     If,  then,  the  plaintiff,  who  was  in  a  position  to  know 
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all  about  it,  did*  not  believe  that  he  received  any  such  com- 
munication, he  cannot  ask  us  to  believe  it. 

We  come  now  to  consider  the  contents  of  the  letter  which 
the  plaintiff  says  that  he  received  from  Ford,  but  which  is 
now  lost.  The  plaintiff,  testifying  in  regard  to  the  letter,  says: 
'*  It  stated  that  it  lay  south  of  the  land  I  supposed  I  had  bought, 
as  was  stated  in  the  letter  to  N.  H.  Collar;  that  it  was  low, 
wet,  what  they  call  a  slough,  if  where  he  described  it;  and 
said  not  more  than  half  of  it  could  be  plowed."  It  will  be 
seen  that  what  is  said  about  its  being  a  slough  is  not  Ford's 
language,  but  rather  the  witness'  argument.  Aside  from 
location,  what  Ford  appears  to  have  said  about  it  was  that  it 
was  low  and  wet,  and  that  not  more  than  half  of  it  could  be 
plowed.  Was  this  statement  fraudulent?  It  was  not  if  it  was 
true.  As  to  the  character  of  the  land  we  have  the  testimony 
of  six  witnesses.  One  says  that  it  was  wet,  and  he  does  not 
think  that  more  than  half  of  it  could  be  broken  that  spring. 
Another  says  that  it  was  mostly  flat;  probably  two-thirds  of  it. 
Another  says  full  one-half  of  it  is  rather  wet  for  cultivation; 
wetter  than  the  lands  around  it;  rather  wetter  than  the  land 
east  or  south  of  it.  Another  says  that  part  of  it  is  as  lands 
will  average  there,  and  part  is  slough.  Another  says  it  is 
rather  a  low,  wet,  flat  piece  of  land.  Another  says  that  it  is 
a  pretty  wet  piece  of  land;  he  should  judge  about  half  of  it 
very  wet. 

If  these  statements  are  compared  with  the  statement  which 
the  plaintiff  says  that  Ford  made  in  regard  to  the  character 
of  the  land  in  the  letter  that  is  lost,  it  will  appear  that  Ford's 
statement  was  subsUmtially  true;  at  any  rate,  that  the  land  was 
not  any  better  than  he  represented  it. 

But  it  is  said  that  Ford  was  the  plaintiff's  agent,  and  was 
under  obligation  to  disclose  to  him  the  true  value  of  the  land. 

3^ . .  To  this  it  may  be  said,  that  it  does  not  appear  that 

•  the  plaintiff  sought  from  him  any  such  informa- 

tion. In  the  first  letter  which  he  ever  wrote  Ford  he  fixes  a 
price  at  which  he  is  willing  to  sell,  and  in  the  same  letter  he 
shows  that  he  had  himself  been  in  the  same  neighborhood, 
and  had  at  least  a  general  knowledge  in  fegard  to  the  lands. 
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As  to  his  land,  he  may  have  be^n  misled  slightly  in  regard  to 
its  location.  He  may  have  been  led  to  think  that  it  was  all 
south  of  the  road,  when  only  about  half  of  it  was.  But  we 
are  now  satisfied  that  he  was  not  misled  to  his  injury,  because 
if  it  had  been  farther  south  it  would,  according  to  the  testi- 
mony of  one  witness,  have  been  dryer  land.  Besides,  he  had 
substantially  accurate  information  in  regard  to  its  character. 
He  had  learned  from  Ford  that  about  one-half  was  wet  and 
one-half  arable.  With  this  knowledge,  he  fixed  his  own  price 
without  any  further  inquiry.  It  is  true  he  fixed  it  indefinitely. 
He  said  in  his  letter  to  Ford:  " If  you  could  get  $25,  $50  or 
$100  out  of  it,  it  would  come  very  acc^ptable.'^  Ford,  with- 
out any  further  representations  or  communication  in  regard 
to  the  character  or  value  of  the  land,  ofifered  to  give  the  plain- 
tiff $25,  and  the  plaintiff  immediately  accepted  the  offer. 
Ford  was  to  take  the  land  subject  to  the  taxes.  ^Was  Ford 
under  obligation  to  tell  the  plaintiff  that  the  land  was  worth 
more?  We  can  conceive  of  a  code  of  morals  so  sublimated  as 
to  require  that  every  purchaser  should  disclose  to  the  seller 
the  value  of  the  property,  if  he  knows  its  value  and  the  seller 
is  ignorant  of  it;  but  that  is  not  the  law.^  "The  seller  of  an 
estate  must  be  presumed  to  be  desirous  of  obtaining  as  high 
a  price  as  can  be  fairly  obtained,  and  the  purchaser  must 
equally  be  presumed  to  desire  to  buy  at  as  low  a  pric^  as  he 
may."    Story  on  Agency,  section  210. 

In  the  terse  language  of  the  civil  law,  it  is  said :  "  The 
buyer  buys  for  the  least  possible;  the  seller  sells  for  the  most 
possible." 

While  an  agent  employed  to  sell  the  property  of  his  princi- 
pal is  charged  with  the  duty  of  obtaining  the  highest  price  he 
can  fairly  get;  yet  if  he  himself  becomes  the  purchaser,  and 
the  principal  the  seller,  he  is  under  no  obligation  to  assist  the 
principal  to  obtain  the  highest  price  he  can.  The  moment  he 
becomes  the  buyer  and  the  principal  the  seller,  the  agency  in 
relation  to  that  property  ceases.  The  parties  deal  with  each 
other,  as  it  were,  at  arms  length.  This  is  necessarily  so.  It 
being  the  buyer's  right  to  buy  the  property  for  the  least  he 
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can,  he  cannot  be  charged  with  the  duty  of  aiding  the  seller 
to  obtain  the  most  he  can. 

If  a  person  purchases  property  for  less  than  its  value  by 
reason  of  a  false  representation  made  by  him,  upon  which  the 
seller  rightfully  relied,  that  would  be  ground  for  avoiding  the 
sale.  If,  at  the  time  of  the  representation,  he  was  employed 
to  sell  the  property,  the  case  would  be  different.  In  such  case 
the  agency  might  constitute  the  ground  of  rightful  reliance 
upon  the  representation.  But  we  have  seen  no  case,  and  we 
venture  to  say  that  none  can  be  found,  in  which  it  has  been 
held  that  a  person  who  has  been  charged  with  the  duty  of  sell- 
ing property  as  an  agent,  and  has  made  no  false  representa- 
tion, in  regard  to  the  property,  if  he  lays  aside  the  character 
of  agent  and  negotiates  directly  for  the  purchase  of  the  prop- 
erty himself,  is  bound  to  disclose  to  the  owner  the  value  of  the 
property  and  see  to  it  that  he  obtains  a  full  price. 

The  plaintiff's  trouble  arises  from  the. fact  that  he  had 
become  unnecessarily  discouraged  about  his  property.  In  his 
first  letter  to  Ford,  he  said:  "  If  you  think  you  can  take  ^\e 
matter  in  hand  and  make  anything  more  than  expenses,  you 
may;  if  not,  let  it  go.  The  land  is  so  far  off  I  do  not  wish  to 
be  at  any  more  expense  about  it." 

After  he  sold  the  land  to  Ford  he  discovered  that  he  sold 
it  for  a  very  inadequate  price,  and  now  he  comes  into  a  court 
of  equity  and  asks  to  be  relieved  from  his  foolish  trade. 

We  are  unable  to  discover  under  what  rules  of  law  the 
relief  which  he  asks  can  be  given. 

Kbvessed. 

Vol.  xlv— 22 
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I     The  Citt  of  Coitncil  Blitffs  v.  The  Kansas  City,  St.  Joseph 
I  m  SQ  &  Council  Bluffs  Eailboad  Company. 

1.  Bailroads:  what  constitutes  a  transfer.    The  term  *' transfer/^ 

as  employed  in  section  1310  of  the  Code,  refers  to  the  act  of  removing 
freight,  passenga:8  and  express  matter,  and  is  intended  to  cover  the 
removal  of  cars,  with  their  burdens,  from  one  road  to  another,  as  well 
as  the  change  of  their  burdens  from  the  cars  of  one  company  to  those 
of  another. 

2.  :  constitutional  law:  regulation  of  commerce.  Any  regu- 
lation of  the  transportation  of  goods  from  one  State  to  another,  upon 
railroads,  operates  as  a  regulation  of  commerce,  and  a  statute  prescribing 
such  a  regulation  is  unconstitutional  and  void. 

3.  :   :   .    Sections  1310-1316,  inclusi^^e,  of  the   Code, 

requiring  railway  companies  connecting  with  the  Union  Pacific  Railway 
to  transfer  their  freight,  passengers  and  express  matter  at  Council 
Bluffs,  is  in  conflict  with  the  Acts  of  Congress,  approved,  respectively, 
July  1,  1862,  and  June  15,  1866,  and  cannot,  therefore,  be  enforced. 
Beck,  J.,  dissenting, 

4.  — : :  AUTHORiTT  of  state.    While  the  State  may  regulate 

the  time  or  manner  of  making  transfers  of  the  subjects  of  commerce 
transported  by  railway  carriage,  between  points  within  its  own  limits,  it 
cannot  impose  any  burden  upon  transportation  between  points  lying  in 
different  States.    Beck,  J.,  dissenting. 

5. :  OCCUPATION  OF  street:  contract.    Since  a  railway  company 

has  the  right  to  occupy  the  streets  of  a  city  with  its  track,  without  the 
consent  of  the  municipal  authorities,  the  ciiy  cannot  impose  conditions 
upon  the  railway  company  by  an  ordinance  granting  the  right  of  way, 
which  shall  be  binding  upon  the  company  upon  its  use  of  the  street  and 
create  an  obligation  for  the  performance  of  the  conditions. 

Appeal  from  Pottawattamie  Circuit  Court. 

Thubsday,  October  20. 

On  the  4th  day  of  August,  1874,  the  plaintiff  filed  its  peti- 
tion in  the  Circuit  Court  of  Pottawattamie  county,  praying 
that  the  defendant  be  restrained  and  enjoined  from  transport- 
ing, delivering  and  receiving,  to  and  from  the  Union  Pacific 
Railroad  Company,  any  passengers,  freight  or  express  matter 
at  any  other  point  than  at  the  terminus  of  the  defendant's 
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railroad  within  the  city  of  Council  Bluffs,  and  also,  "  from 
making  any  transfer  of  freight,  passengers  and  express  matter 
to  or  with  any  other  railroad  company,  either  by  delivering  or 
receiving  the  same  at  any  other  place  than  in  this  State,  at  or 
near  the  terminus  of  its  railroad  in  the  city  of  Council  Bluffs," 
and  "  from  operating  its  railroad  to  or  from  any  point,  other 
than  its  terminus  within  the  limits  of  Council  Bluffs,"  and, 
likewise,  from  in  any  manner  violating  its  alleged  contract 
with  the  plaintiff  "  in  relation  to  defendant  operating  its  road 
within  the  corporate  limits  of  the  city  of  Council  Bluffs,  by 
running  its  passenger  and  freight  cars  beyond  its  terminus 
within  the  corporate  limits  of  the  city  of  Council  Bluffs,  near 
the  city  of  Omaha,  without  the  boundaries  of  the  State  of 
Iowa,  at  a  point  near  the  city  of  Omaha,  within  the  State  of 
Nebraska." 

The  petition  also  prays  that  by  proper  decree  the  defendant 
be  required  specifically  to  perform  the  terms,  conditions  and 
provisions  of  said  contract,  as  set  out  in  an  ordinance  of  the 
city  of  Council  Bluffs,  which  is  as  follows: 

"  Section  1.  Be  it  ordained  hy  the  Common  Council  of  the 
<^y  of  Council  Bluffs^  That  it  shall  be  lawful,  on  or  before 
the  first  day  of  June,  1872,  for  the  Kansas  City,  St.  Joseph  & 
Council  Bluffs  Railroad  Company  to  lay  a  single  track  road- 
way along  the  north  side  of  Commercial  street,  from  the  east 
side  of  Baldwin  street  west  to  the  intersection  of  Commercial 
street  with  the  plat  of  ground  known  as  the  Union  Pacific 
Transfer  Grounds. 

"  Sec.  2.  In  the  construction  of  said  railway  track,  the  cen- 
ter  of  it  shall  not  be  more  than  ten  feet  from  the  center  of 
said  Commercial  street,  and  shall  conform,  as  near  as  possible, 
to  the  grade  established,  or  which  may  be  hereafter  established, 
as  the  grade  of  Commercial  street. 

^^  Sec.  3.  Said  railroad  company  shall  make,  and  keep  in 
repair,  safe  and  convenient  crossings  at  the  intersection  of 
Commercial  street  with  other  streets,  along  said  right  of  way, 
and  not  obstruct  natural  or  artificial  waterways. 

"  Sec.  4.  Said  railroad  right  of  way  is  hereby  granted  to 
enable  said  company  to  pass  their  trains  from  their  present 
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depot,  on  Bancroft  street,  to  the  Union  Transfer  &  Depot 
Buildings  within  the  corporate  limits  of  the  City  of  Council 
Bluffs;  and,  should  said  Council  Bluffs,  Kansas  City  &  St. 
Joseph  Railroad  Company,  their  successors  or  assignees,  seek, 
at  any  time  hereafter,  to  transfer  their  freight  or  passengers 
on  their  east  and  west  bound  trains,  beyond  the  corporate  lim- 
its of  the  city  of  Council  Bluffs,  then  all  rights  and  privileges 
hereby  granted  shall  be  forfeited  by  said  railroad  company, 
and  revert  to  the  city;  provided,  further,  this  grant  shall  not 
be  deemed  exclusive,  but  the  city  shall,  at  all  times,  have  the 
right  to  use  the  said  Commercial  street  as  may  be  deemed 
requisite  in  laying  down  gas  pipes,  sewerage  pipes,  or  con- 
structing ditches  for  the  drainage  of  the  city. 

"  Sec.  5.  This  ordinance  to  take  effect  and  be  in  force  from 
and  after  publication,  according  to  law,  at  the  expense  of  said 
Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad  Company. 

"Approved  March  2, 1872." 

The  petition  alleges  that  defendant  accepted  the  conditions 
and  terms  of  this  ordinance  and  constructed  its  road  upon  the 
streets  named  therein ;  that  the  ordinance  was  passed  in  order 
to  grant  to  defendant  the  right  of  way  to  enable  it  to  extend 
its  road  to  the  transfer  grounds  of  the  Union  Pacific  Railroad 
Company  within  the  city,  which  was  necessary  for  the  more 
convenient  transfer  of  freight  and  passengers  from  one  road 
to  the  other.  Prior  to  the  passage  of  the  ordinance,  defend- 
ant's railroad  had  been  completed  and  was  in  operation  to  a 
point  within  the  corporate  limits  of  the  city  of  Council 
Bluffs. 

It  is  alleged  that,  in  violation  of  this  ordinance  and  the 
alleged  contract  existing  between  the  parties  by  virtue 
thereof,  and  of  the  laws  of  the  State  of  Iowa,  the  defend- 
ant does  transfer  and  deliver  passengers  and  express  mat- 
ter at  a  point  beyond  the  corporate  limits  of  the  city  of 
Council  Bluffs,  and  beyond  the  limits  of  the  State,  and  within 
the  limits  of  the  city  of  Omaha,  in  the  State  of  Nebraska,  and 
that  passengers  and  express  matter  are  transferred  to  defend- 
ant's road  at  the  same  point,  and,  likewise,  that  the  defendant 
is  running  and  operating  its  freight  and  passenger  trains 
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to  the  city  of  Omaha,  and  there  transfers  passengers,  freight, 
and  express  matter  to  the  Union  Pacific  Railroad  Company, 
and  also  receives  passengers,  freight  and  express  matter  from 
said  railroad,  and  other  railroads. 

The  following  act  of  the  General  Assembly  of  Iowa  was 
passed  and  duly  published  February  29,  1872  (see  Chap.  6, 
Laws  of  1872;  Code,  Sees.  1310, 1311,  1312,  1313, 1314,  1315 
and  1316): 

"AN  ACT  Requiring  specified  Acts  and  Duties  of  Railroad 
Companies,  and  providing  certain  Remedies  for  tlie 
Enforcement  of  the  same. 

"  Section  1.  Be  it  enacted  hy  the  General  Aasemily  of  the 
State  of  lowa^  That  all  railroad  companies,  their  successors, 
assigns,  or  lessees,  that  have  been,  or  may  hereafter  be,  incor- 
porated under  the  laws  of  the  State  of  Iowa,  that  operate,  or 
may  hereafter  operate  a  line  of  railroad  in  this  State,  termin- 
ating at  or  near  the  city  of  Council  Bluffs,  in  the  State  of 
Iowa,  and  making  a  connection  with  any  railroad,  which, 
either  by  its  charter  or  otherwise,  extends  to  a  point  on  the 
boundary,  or  within  the  limits,  of  the  State  of  Iowa,  be  and 
they  are  hereby  prohibited  from  making  any  transfer  of 
freights,  passengers  or  express  matters,  to  or  with  any  other 
railroad  company,  at  or  near  such  terminus — either  by  deliver- 
ing or  receiving  the  same — at  any  other  place  than  in  the  State 
of  Iowa,  at  or  near  the  said  point  at  which  the  said  railroad, 
extending  to  the  boundary  of  the  State  of  Iowa,  terminates. 

"  Sec.  2.  Every  railroad  company,  its  successors,  assigns, 
or  lessees,  which,  by  its  charter  or  otherwise,  has  its  terminus 
at  any  point  on  the  boundary  or  within  the  limits  of  the  State 
of  Iowa,  or  which  has  authority  to  bridge  or  ferry  the  Mis- 
souri river,  for  the  purpose  of  having  a  continuous  line  of  its 
road,  and  for  connecting  with  other  railroads  in  the  State  of 
Iowa,  is  hereby  prohibited  from  making  any  transfer  of  freights, 
passengers  or  express  matters  to,  or  with,  any  other  railroad 
company,  either  by  delivering  or  receiving  the  same  at  any 
other  place  than  in  this  State,  at  or  near  its  legal  terminus; 
and  every  such  company,  extending  to  the  boundary,  or  within 
the  State  of  Iowa,  or  having  the  authority  to  bridge  or  ferry 
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Baid  Missouri  river,  shall  erect  and  maintain  at  or  near  its 
legal  terminus,  within  the  limits  of  the  State  of  Iowa,  all  its  * 
depots,  stations,  and  other  buildings  necessary  for  such  trans- 
fer. 

"  Sec.  3.  Every  railroad  company,  its  successors,  assigns, 
or  lessees,  which  has  heretofore  made,  or  which  shall  hereafter 
make,  any  contract  with  any  municipal  corporation  in  this 
State,  is  hereby  prohibited  from,  in  any  manner,  violating  any 
of  the  provisions  of  such  contract;  and  every  railroad  com- 
pany, its  successors,  assigns,  or  lessees,  which  has  heretofore 
made,  or  which  shall  hereafter  make,  any  contract  with  any 
municipal  corporation  in  this  State,  is  hereby  required  to  per- 
form each  and  all  of  the  provisions  of  any  and  every  such 
contract,  specifically  as  agreed  therein,  and  it  is  hereby  made 
its  duty  so  to  do.  In  every  case  in  which  any  such  municipal 
corporation  has  complied  with  its  obligation  relating  to  such 
contract  at  any  stage  of  the  progress  of  its  fulfillment,  so  far 
as  it  has  agreed  to  do,  such  municipal  corporation  shall  not  be 
required  to  furnish  any  further  tender  or  guarantee  of  com- 
pliance on  its  part,  in  order  to  secure  its  rights  in  the  courts; 
but  in  case  anything  remains  to  be  done  by  such  municipal 
corporation  under  such  contract,  after  the  completion  of  the 
same  on  the  part  of  the  railroad  company  contracting  there- 
with, then  it  shall,  after  the  enforced  compliance  on  the  part 
of  such  company  as  hereinafter  provided,  be  required  to  fully 
comply  on  its  part. 

"  Sec.  4.  In  case  of  a  refusal  of  any  railroad  company,  its 
successors,  assigns  or  lessees,  to  comply  with  the  provisions 
of  section  one  of  this  act,  or  its  failure  to  perform  the  duties 
required  in  the  last  preceding  section,  or  their  doing,  or  hav- 
ing done,  any  act  at  variance  with  such  performance  or  duties, 
then  the  municipal  corporation  affected  thereby,  or  with  which 
the  contract  in  that  particular  case  was  made,  may,  in  an  action 
by  mandamusy  in  any  court  of  record  in  the  county  in  which 
such  municipal  corporation  is  situated,  proceed  against  such 
company  so  failing  or  refusing,  and  such  company  shall,  on 
proper  proof,  be  required  by  such  court  to  perform  all  the 
duties  required  by  this  act;  and  the  general  law  for  the  action 
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of  mandamus^  in  force  in  this  State,  shall  apply  in  such  a  case 
with  the  same  force  that  it  does  in  all  other  cases  in  which  it 
is  applicable,  except  as  it  is  herein  enlarged. 

''Sec.  5.  In  case  any  municipal  corporation,  affected  as 
before  stated,  or  with  which  any  such  contract  has  been  made, 
should  not  desire  to  seek  the  remedy  given  in  the  last  pre- 
ceding section  of  this  act,  it  may  proceed  in  equity  by  the 
action  of  specific  performance,  in  any  court  in  the  county  in 
which  such  municipal  corporation  is  situated,  having  jurisdic- 
tion in  equity,  and  in  case  such  court  should  find  that  a  con- 
tract had  been  made,  it  shall,  by  decree,  require  such  company 
so  violating,  or  offering  to  violate  its  contract,  or  failing  or 
refusing  to  perform  the  provisions  thereof,  to  specifically  per- 
form the  same. 

"Sec  6.  Any  court  or  judge,  in  this  State,  to  whom  appli- 
cation shall  be  made,  shall,  at  the  suit  of  any  municipal  cor- 
poration, as  aforesaid,  restrain,  by  injunction,  the  violation  of 
any  provisions  of  this  act,  or  the  provisions  of  any  contract  as 
aforesaid;  and  in  such  proceeding,  it  will  not  be  necessary  for 
such  municipal  corporation  to  give  a  bond. 

"  Sec.  7.  The  remedies  provided  for  in  this  act  shall  not  be 
construed  to  be  exclusive. 

"Sec.  8.  Any  order,  decree  or  judgment,  made  by  any 
court,  in  pursuance  of  any  of  the  provisions  of  this  act,  shall 
be  enforced  in  the  usual  manner. 

•  "Sec.  9.  The  words  "railroad  company,  or  companies,"  in 
this  act,  shall  be  construed  to  mean,  also,  the  ofiicers,  agents, 
or  employes  of  such  company  or  companies." 

The  defendant  answered  the  petition  by  setting  up,  among 
other  things,  that  the  terminus  of  its  road  is  within  the  city 
of  Council  Bluffs,  where  it  connects  with  the  Union  Pacific 
Bailroad,  at  a  point  known  as  the  Union  Pacific  Transfer 
Grounds.  It  denies  the  alleged  agreement,  claimed  under  the 
city  ordinance,  that  it  was  to  transfer  its  passengers  and  freight 
as  alleged  in  the  petition,  and  alleges  that  no  contract  on  that 
subject  is  embodied  in  the  ordinance  which  became  binding 
upon  acceptance  by  defendant  of  its  terms  and  conditions;  that 
under  the  laws  of  the  State  it  had  the  right  to  construct  its 
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road  upon  the  streets  occupied  by  it  without  the  consent  or 
action  of  the  city  as  shown  by  the  ordinance. 

The  answer  further  denies  that  the  defendant  transfers 
passengers,  freight,  or  express  matter,  as  alleged,  to  the  Union 
Pacific  Railroad,  or  to  any  other  railroad  at  Oraaha,  and  runs 
its  tmins  to  that  city.  The  other  averments  of  the  answer 
need  not  be  stated. 

On  the  19th  day  of  October,  1874,  plaintiff  nioved  for  a 
temporary  injunction,  as  prayed  for  in  the  petition.  The 
motion  was  supported  by  affidavits,  and  resisted  by  counter- 
affidavits.  On  the  22d  day  of  the  same  month  the  writ  was 
allowed.    From  this  order  defendant  appeals  to  this  court. 

Sapp  (&  Lymany  for  appellant. 

Montgomery  cfe  ScoUy  James^  Aylesworth  dc  Mynstcr  and 
G,  A.  HolmeSj  City  Attorney,  for  appellee. 

Miller,  Ch.  J. — I.  The  evidence  submitted  to  the  Circuit 
Court  establishes  the  fact  that  passenger  and  express  cars  used 
upon  appellant's  road  were,  prior  to  the  allowance  of  the  in- 
junction, in  the  westward  bound  trains  run  across  the  river  to 
Omaha,  without  any  transfer  of  their  burdens  being  made  at 
the  western  terminus  of  appellant's  road  at  Council  Bluffs. 
Its  eastward  bound  trains  of  passenger  and  express  cars  re- 
ceived their  passengers  and  express  matter  at  Omaha,  and 
there  was  no  change  of  cars  at  the  western  terminus  of  appel- 
lant's road  in  Council  Bluffs.  The  cars  of  defendant  were 
drawn  to  and  from  the  terminus  of  its  road  over  the  bridge 
spanning  the  Missouri  river  by  the  engines  of  the  Union  Pa- 
cific Railroad  Company,  or  by  the  engines  of  a  transfer  com- 
pany, whose  business,  it  appears,  is  to  transfer  passengers, 
freight  and  cars  from  the  transfer  grounds  in  Council  Bluffs 
across  the  bridge  to  the  depot  of  the  Union  Pacific  Railroad 
in  Omaha.  Both  the  petition  and  answer  state  the  eastern 
terminus  of  the  Union  Pacific  Railroad  to  be  within  the  cor- 
porate limits  of  Council  Bluffs,  at  a  point  known  as  the 
"  Union  Pacific  Transfer  Grounds,"  which  is  also  the  western 
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terminus  of  appellant's  railroad.  From  this  point  to  the  depot 
of  the  Union  Pacific  Railroad  in  Omaha,  the  cars  of  defend- 
ant with  their  burdens  were  transported  across  the  bridge  as 
above  stated.  It  thus  appears  that  the  passengers  and  express 
matter  transported  by  the  defendant  were  not  transferred 
from  and  to  its  cars  at  Council  Bluffs,  but  were  carried  in  the 
cars  of  defendant  to  and  from  Omaha.  The  plaintiff  insists 
that  the  acts  of  the  defendant  in  permitting  its  cars  to  be  thus 
drawn  to  and  from  Omaha  as  above  stated  are  in  violation  of 
the  provisions  of  chapter  6  of  the  Laws  of  the  Fourteenth 
General  Assembly,  prescribing  "  the  duties  of  railroad  com- 
panies having  terrnini  at  or  near  Council  Bluffs,"  and  also  in 
violation  of  an  alleged  contract  between  the  plaintiff  and  the 
defendant  by  virtue  of  the  ordinance  of  the  city  granting  the 
right  of  way  for  its  road  upon  certain  streets  and  its  occu- 
pancy thereof  under  the  ordinance.  On  the  other  hand,  the 
defendant  maintains  that  the  statute  referred  to  is  in  conflict 
with  the  Constitution  of  the  United  States,  inasmuch  as  the 
State  thereby  attempts  to  regulate,  interfere  with  and  control 
commerce  among  the  States,  and  that  the  city  ordinance  im- 
poses no  obligation  on  defendant,  in  the  nature  of  a  contract, 
to  transfer  passengers  and  freights  within  the  city,  as  it  pos- 
sessed the  right,  under  the  laws  of  the  State,  to  occupy  and 
use  such  streets  with  its  railroad,  without  the  assent  of  the 
city  and  free  from  the  restrictions  and  conditions  imposed  by 
the  ordinance.  The  case  is  thus  made  to  present  questions 
involving  the  validity  of  the  statute  of  the  State  above  men- 
tioned, and  the  effect  of  the  city  ordinance,  which,  it  is 
claimed  by  plaintiff,  is  violated  by  the  acts  complained  of  in 
the  petition.  We  will  proceed  to  the  consideration  of  these 
questions. 

The  first  three  sections  of  the  statute  in  question  pre- 
scribe the  duty  of  the  railroad  corporations  contemplated 
therein.  The  first  section  applies  to  railroad  companies  in- 
corporated u^der  the  laws  of  the  State,  roads  which  operate 
their  lines  in  this  State  terminating  at  or  near  Council  Bluffs 
and  nlaking  connection  there  with  any  railroad  extending  to  a 
point  on  the  boundary  or  within  the  State  of  Iowa;  the  second 
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applies  also  to  railroad  corporations  not  organized  under  the 
laws  of  this  State,  which  have  constructed  railroads  terminat- 
ing within  the  State,  "  or  which  have  authority  to  bridge  or 
ferry  the  Missouri  river,  for  the  purpose  of  having  continuous 
lines  of  their  road,  and  for  connecting  with  other  railroads  of 
the  State  of  Iowa."  Those  corporations  contemplated  in  the 
third  section  are  all  such  as  have  made  or  shall  hereafter 
make  "  any  contract  with  any  municipal  corporation  in  this 
State."  The  corporations  contemplated  in  the  first  section 
are  prohibited  therein  "from  making  any  transfer  of  freight, 
passengers  or  express  matter  to  or  with  any  other  railroad  com- 
pany either  by  delivering  or  receiving  the  same,  at  any  other 
place  than  in  the  State  of  Iowa,"  at  the  point  where  the  connect- 
ing railroads  terminate.  The  second  section  imposes  a  like  pro- 
hibition upon  the  contemplated  railroads  therein,  and  requires 
them  to  erect  and  maintain,  at  the  point  of  termination  of 
their  respective  roads,  within  the  limits  of  this  State,  all 
depots,  stations  and  other  buildings  necessary  for  the  transfer 
required  by  the  statute,  within  the  State.  The  third  section 
prohibits  tie  corporations  referred  to  from  violating  any  con- 
tract made  with  a  municipal  corporation  of  the  State,  and  re- 
quires them  to  perform  specifically  the  dbligations  imposed 
by  such  contract. 

The  statute,  as  plainly  appears  from  its  language  and  as 
disclosed  by  its  history,  as  well  as  the  public  history  of  the 
controversy  concerning  the  true  point  of  the  eastern  terminus 
of  the  Union  Pacific  Railroad,  is  intended  to  compel  the  cor- 
porations whose  railroads  terminate  at  Council  Bluflfs  to  make 
all  transfers  with  connecting  lines  inside  that  city. 

It  may  be  well  first  to  inquire  as  to  what  are  the  acts  pro- 
hibited and  required  by  the  statute — what  is  the  meaning 
1. railroads:  ^^  *^®  language,   "transfer  of   freight,   passen- 
tut^a^toSs-  g®^  ^^  express    matter,"    used   in   the   statute 
^®''  to  express  the  acts  requii'ed  to  be  done  within 

the  city  of  Council  Bluffs?  There  is  little  difficulty  in 
answering  this  question,  for  the  language  to  be  interpreted 
is  of  frequent  use  and  wdl  understood  when  applied  to  the 
carrying  business  of  the  country.     It  expresses  the  act  of 
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rempving  freight,  passengers  and  express  matter,  and,  in 
the  connection  in  which  it  occurs  in  the  statute,  implies 
tlie  removal  of  these  subjects  of  transportation  from  the 
custody  of  one  common  carrier  to  that  of  another — from  one 
railroad  to  another — for  the  purpose  of  completing  their 
transportation  to  the  place  of  destination.  This  may  be,  and 
is  usually,  done  by  railroad  companies  in  the  prosecution  of 
their  business  in  two  diflFerent  ways.  In  the  one  case,  passen- 
gers and  freight  are  removed  from  the  cars  of  one  company  to 
those  of  another  at  the  point  of  connection,  and  in  the  other, 
the  cars  themselves,  with  their  burdens  of  passengers  and 
freight,  are  transferred  to  and  upon  the  connecting  road  and 
the  subjects  of  transportation  are  thus  carried  to  or  toward 
their  places  of  destination.  In  the  case  betbre  us  the  course 
last  indicated  was  pursued  by  the  defendant,  which  constitutes 
the  ground  of  complaint  on  the  part  of  the  plaintiff.  It 
must  be  understood  that  our  conclusions  as  to  the  law  of  the 
case  are  based  upon  the  state  of  facts  as  established  by  the 
pleadings  and  evidence,  namely:  that  the  cars  of  the  defend- 
ant with  their  burdens  have  been  and  are  being  transferred  at 
Council  Bluffs,  the  terminus  of  its  road,  to  another  railroad 
and  upon  it  drawn  to  Omaha,  where  they  are  discharged  of 
their  contents,  and  after  being  loaded  with  eastern-bound  pas- 
sengers and  freight  are  returned  to  the  defendant's  road. 
Transfers  of  passengers  and  freight  from  and  to  the  cars  of 
the  defendant,  from  and  to  other  railroads  in  the  manner  of 
transfer  first  above  indicated  are  made  at  Omaha  instead  of 
at  Council  Bluffs.  We  have  then  the  case  of  two  transfers, 
one  of  cars  and  their  burdens  from  defendant's  railroad  to  the 
Union  Pacific  Railroad  at  Council  Bluffs,  the  other  of  pas- 
sengers and  freight,  by  change  of  cars,  at  Omaha.  The  plaintiff 
insists  that  the  prosecution  of  the  defendant's  business  in  this 
manner  is  in  violation  of  the  statute  of  the  State  above  referred 
to.  That  the  statute  was  intended  to  prohibit  such  transfers 
there  is  no  room  for  doubt 

It  becomes  our  duty  now  to  determine  whether  this  statute 
is  in  conflict  with  the  Constitution  of  the  United  States. 
In  order  to  do  this,  we  must  first  inquire  into  and  deter- 
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mine,  as  a  matter  of  fact,  the  effect  of  the  enforcement  of 

2. :  con-  the  statute  upon  the  business  of  defendant  in 

law:  reg^ia  the  transportation  of  passengers  and  freight.  It 
merce.  '  would  necessitate  the  breaking  of  bulk  of  all 
freights  and  the  change  of  all  cars  for  passengers,  trans- 
ported by  the  defendant,  at  Council  Bluffs,  in  cases  where 
bulk  is  broken  or  change  of  cars  is  made  between  the  place 
of  receipt  by  the  carrier  and  the  place  of  destination,  where 
that  was  beyond  the  western  terminus  of  defendant's  road. 
It  would  prohibit  the  running  of  a  car-load  of  merchandise 
carried  over  defendant's  road  across  to  Omaha,  although  con- 
signed there.  The  car  would  have  to  be  unloaded,  the  goods 
removed  from  the  car  in  Council  Bluffs,  and  there  re-loaded 
on  a  car  upon  the  Union  Pacific  Railroad  in  order  to  be  car- 
ried over  to  Omaha.  So,  also,  freight  transported  from  Omaha 
eastward  over  defendant's  road  could  not  be  there  received 
into  the  cars  of  defendant,  but  would  have  to  be  carried  across 
the  river  to  Council  Bluffs  and  there  transferred  into  defend- 
ant's cars. 

As  we  imderstand  the  record,  the  fact  is  disclosed  that  in 
the  changes  of  cars  made  at  Omaha,  of  which  plaintiff  com- 
plains in  the  petition,  the  destination  of  the  passengers  and 
freight  was  either  west  of  that  city  or  east  of  Council  Bluffs, 
depending  upon  the  direction  in  which  the  train  was  moving. 
If*  the  statute  should  be  enforced  an  additional  change  or 
transfer  of  cars  would  be  required  at  Council  Bluffs.  This 
would  cause  delay  and  impose  expense,  thus  interposing  an 
obstacle  to  the  free  and  speedy  transportation  of  commerce 
among  the  States  seeking  that  channel  of  communication. 

It  follows  from  these  considerations  that  the  statute  in 
question  is  an  attempt  to  impose  regulations  and  restrictions 
wliich  operate  to  embarrass  and  hinder  the  free  and  speedy 
transportation  of  commerce  between  the  States. 

The  Constitution  of  the  United  States,  Art.  I,  Sec.  8,  con- 
fers upon  Congress  the  power  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes."  The  authority  here  granted  extends  to  all 
matters  involving  subjects  which  pertain  to  or  affect  commerce. 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  349 

The  City  of  Council  Bluffs  v.  The  K.  0.,  St  J.  &  C.  B.  R.  Co. 

Commerce  is  the  interchange  or  mutual  change  of  goods, 
productions,  or  property  of  any  kind,  between  nations  or  indi- 
viduals. Transportation  is  the  means  by  which  commerce  is 
carried  on;  without  transportation  there  could  be  no  com- 
merce between  nations  or  among  the  States.  Any  regulation 
of  the  transportation  of  inter-state  commerce,  whether  it  be 
upon  the  high  seas,  the  lakes,  the  rivers,  or  upon  railroads  or 
other  artificial  channels  of  communication,  affecting  commerce, 
operates  as  a  regulation  of  commerce  itself.  It  has  been  so 
held  by  the  Supreme  Court  of  the  United  States.  Readmg 
RaH/road  Co,  v.  Pen/nsyhxmia  (State  Freight  Tax  Cases),  15 
Wallace,  232;  Passenger  Cases,  7  How.,  283;  The  State  of 
Pennsylvama  v.  Wheelvng  c&  Belmont  Bridge  Co,,  18  How., 
421;  Gihhons  v,  Ogden,  9  Wheat,  1;  Brown  v.  The  State  of 
Ma/ryland,  12  Wheat.,  419;  Ahm/  v.  The  State  of  Calif orruia, 
24  How.,  169. 

Taxation  upon  freights  carried  by  railroad  companies,  laws 
requiring  the  payment,  by  the  master  of  vessels,  of  a  fixed 
sum  for  each  passenger  brought  from  a  foreign  port,  those 
granting  the  exclusive  right  to  navigate  rivers  with  boats  pro- 
pelled by  steam,  those  imposing  a  stamp  duty  upon  bills  of 
lading,  and  those  authorizing  the  building  of  bridges  over 
navigable  rivers,  and  the  like,  are  held  to  be  regulations  of 
commerce. 

A  State  statute  imposing  a  tax  upon  all  persons  leaving  the 
State  by  railroads  or  stage  coaches,  and  requiring  the  corpora- 
tions or  individuals  engaged  in  their  transportation  to  make 
report  of  the  number  of  such  persons  carried  by  them,  and  pay 
the  tax  imposed,  was  held  to  be  in  conflict  with  the  Con- 
stitution of  the  United  States,  on  the  ground  that  it  imposed 
an  obstacle  to  the  free  and  unobstructed  communication  and 
travel  of  the  citizens  of  the  United  States  in  the  discharge  of* 
their  duties  as  such,  and  in  the  prosecution  of  their  lawful 
business  in  other  States,  and  in  foreign  countries.  Crandall 
V.  The  State  of  Nefoada,  6  Wallace,  35.  • 

It  will  be  observed  that  the  State  statutes,  which,  in  the 
cases  above  cited,  were  held  to  be  unconstitutional,  imposed 
burdens  upon  the  transportation  of  inter-state  commerce  by 
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the  levying  of  taxes.  The  same  principles  upon  which  these 
statutes  were  held  invalid  apply  to  statutes  creating  burdens 
or  imposing  restrictions  of  a  different  character.  Commerce 
may  suffer  no  more  from  a  law  requiring  a  direct  tax  to  be 
paid  thereon  into  the  State  treasury,  than  from  a  regulation 
under  which  charges  will  be  exacted  by  individuals,  as  would 
be  the  case  of  transferring  freight  from  the  cars  of  one  railroad 
to  those  of  another  at  State  lines  when  the  connecting  roads 
form  continuous  lines  over  which  freight  may  be  carried  with- 
out change  of  cars.  And  a  regulation  of  the  State  whereby 
the  most  speedy  transit  is  prevented  may  be  a  greater  burden 
upon  inter-state  commerce — a  greater  embarrassment  to  it, 
than  taxes  of  the  character  held  invalid  in  the  cases  above 
cited.  Celerity  in  the  transportation  of  passengers  and  freight 
is  now  imperatively  demanded  by  the  business  of  the  country; 
every  impediment  thereto  is  a  burden  upon  commerce.  State 
statutes  producing  such  results  are,  under  the  authorities  cited, 
clearly  in  conflict  with  the  Constitution  of  the  United  States. 
Subjects  of  legislation  of  this  character,  which  are  in  their 
character  national,  affecting  the  whole  country,  or  different 
sections  of  the  country,  and  confided  by  the  Constitution  to 
the  general  government,  are  exclusively  within  the  legislative 
control  of  Congress.  Heading  Railroad  Comjpamf  v.  Peivn- 
8ylvanta,  15  Wallace,  232;  Cooley  v.  Port  Wardens^  12  How., 
299;  Gilma/n  v.  Philadelphia^  8  Wallace,  718;  CrandaU  v. 
The  State  of  Neoada^  6  Wallace,  85. 

The  State  statute  under  consideration  affects  the  commerce 
of  the  whole  country.  The  Union  Pacific  Eailroad,  with 
which  the  defendant's  railroad  and  others  centering  at  Council 
Bluffs  connect,  is  a  great  thoroughfare  over  which  the  com- 
merce and  trade  of  the  Pacific  States,  and  to  some  extent  that 
of  Asia,  is  carried.  The  defendant's  road,  and  other  roads 
referred  to,  bear  to  and  from  the  Union  Pacific  Eailroad  the 
commerce  and  trade  which  are  national  in  their  character,  and 
in  fact,  to  some  extent,  also  pertain  to  foreign  nations.  If  any 
regulations  respecting  the  transfer  of  freight  and  passengers  in 
their  transit  from  one  State  to  another  upon  railroads,  or  in 
respect  to  railroads  engaged  in  the  transportation  of  the  sub- 
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jects  of  inter-state  commerce  be  necessary,  the  power  to  make 
such  regulations  is  by  the  Constitution  conferred  upon  Con- 
gress. It  may  do  so  by  enactments  establishing  a  uniform 
system,  which  will  have  regard  to  the  general  interest  of  the 
commerce  of  the  whole  country.  State  enactments  are  usually 
designed  to  meet  local  wants  and  demands;  Congressional 
enactments  are  such  as  are  required  by  the  whole  country. 
The  people  of  the  several  States,  so  far  at  least  as  the  interests 
of  foreign  and  inter-state  commerce  are  concerned,  must  be 
regarded  as  one  nation,  and  regulations  affecting  these  interests 
should  be  uniform  throughout  all  the  States.  Inter-state  com- 
merce and  the  transportation  necessary  to  its  existence  are  not 
local  in  their  nature,  but  affect  the  people  of  all  the  States. 
The  Constitution  of  the  United  States  has,  therefore,  wisely 
committed  to  the  national  legislature  the  duty  of  establishing 
regulations  of  the  character  of  those  prescribed  by  the  statute 
under  consideration. 

In  our  opinion.  Congress  has  enacted  regulations  upon  this 
very  subject  which  are  in  conflict  with  this  State  statute;  this 
being  so,  the  statute  cannot  be  sustained. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  upon  certain  subjects  pertaining  to  commerce,  the  States, 

^ . .  in  the  absence  of  Congressional  enactments,  may 

•  adopt  regulations ;  but  when  Congress  has  assumed 

to  act  upon  such  subjects,  the  State  enactments  conflicting 
therewith  cannot  be  enforced.  Cramdall  v.  The  State  of 
Nevada^  6  Wall.,  35;  GUman  v.  PhnladelpJda^  3  Wall.,  713; 
Cooley  V.  The  Board  of  Wardens,  12  How.,  299. 

By  an  Act  of  Congress  approved  July  1st,  1862,  12  U.  S. 
Statutes  at  Large,  496,  U.  S.  Revised  Statutes,  p.  1022,  §  6257, 
other  railroad  companies  are  authorized  to  connect  their  roads 
with  the  Union  Pacific  Railroad  or  any  of  its  branches.  The 
Act  of  June  15, 1866, 14  U.  S.  Stat,  at  Large,  66,  U.  S.  Revised 
Stat,  p.  1022,  §  5258,  provides  that  "every  railroad  company  in 
the  United  States  *  *  *  *  ig  hereby  authorized 
to  carry  upon  and  over  its  road,  boats,  bridges  and  ferries,  all 
passengers,  troops,  government  supplies,  mails,  freight  and 
property  on  their  way  from  any  state  to  another  state,  and  to 
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receive  compenBation  therefor,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous  lines  for  the  transporta- 
tion of  the  same  to  the  place  of  destination."  Under  these 
statutes  the  defendant  is  authorized  to  connect  its  railroad 
with  the  Union  Pacific  Railroad  so  as  to  form  a  continuous 
line  for  the  transportation  of  passengers  and  freight  to  the 
places  of  their  destination.  The  corwsction  indicated  by  the 
language  of  these  acts  of  Congress  is  that  whereby  the  cars 
of  one  road  may  be  transported  over  the  other,  so  that  passen- 
gers and  freight  may  be  carried  as  upon  a  continuous  line  of 
railway  without  change  of  cars.  The  provision  last  quoted 
expresses  this  thought  by  direct  and  plain  language,  and  the 
first  implies  the  same,  for  it  is  hardly  probable  that  Congress 
meant  no  more  by  the  word  ^^connect^^  used  in  the  provision 
than  that  freight  and  passengers  may  be  transferred  from  the 
cars  of  one  railroad  to  those  of  anoliier.  On  the  contrary,  it 
was  intended  that  the  cars  themselves,  with  their  burdens, 
should  be  transferred  from  one  road  to  another,  so  that  passen- 
gers and  freights  might  be  transported  from  ocean  to  ocean 
without  change  of  cars  or  breaking  bulk,  as  upon  one  continu- 
ous line  of  road.  The  purpose  of  the  statutes  is  evidently  in 
the  interest  of  commerce,  intended  to  promote  speedy  and 
unobstructed  transportation,  and  to  relieve  the  products  and 
merchandise  of  the  country  of  the  indirect  tax  of  breaking 
bulk  and  re-shipping  at  the  various  railroad  termini  when 
being  transported  by  rail.  Nothing  tends  more  effectually  to 
produce  these  results  than  continuous  lines  for  the  carriage 
of  commerce.  The  delay,  expense  and  loss  attending  the 
breaking  of  bulk  and  reshipment  is  a  serious  embarrassment 
and  impediment  to  commerce.  These  Congressional  enact- 
ments, under  the  interpretation  given  them,  tend  to  remedy 
these  evils;  any  other  interpretation  would  destroy  their  fore© 
and  defeat  their  evident  purpose. 

Under  these  laws  the  defendant  is  authorized  to  make  con- 
nection at  Council  Bluffs,  whereby  its  cars  may  be  transported 
with  their  burdens  upon  the  Union  Pacific  Railroad,  or  any 
other  railroad,  so  as  to  form  a  continuous  line,  and  to  receive 
and  transport  over  defendant's  road  the  cars  of  other  connect- 
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ing  roads.  This  is  just  what  the  plaintiff  complains  of  and 
alleges  to  be  in  conflict  with  the  statute  of  the  State.  But  as 
that  statute  is  in  conflict  with  the  Constitution  and  laws  of 
the  United  States,  it  cannot  be  supported  as  a  valid  law,  and 
confers  no  right  entitling  the  plaintiff  to  the  relief  it  has 
demanded. 

It  is  insisted  by  appellee  that  the  State  statute  simply  pro- 
vides the  place  of  transfer,  when  transfers  are  made  by  the 
defendant;  that,  as  shown  by  the  evidence  in  the  case,  trans- 
fers are  made  upon  the  Union  Paciflc  Railroad  at  Omaha, 
where  freight  and  passengers  are  removed  from  and  to  defend- 
ant's cars,  to  and  from  those  of  other  railroad  companies. 
It  is  insisted  that  this  transfer  should  be  made  at  the  termi- 
nus of  defendant's  road,  and  that  the  State  may  rightfully 
compel  it.  We  have  seen  that  defendant  has  the  right  to 
connect  with  the  Union  Pacific  Railroad,  to  transfer  to  and 
receive  from  it  cars  with  their  burdens.  When  the  cars  of 
the  defendant  are  lawfully  received  by  the  Union  Paciflc  Rail- 
road Company,  there  is  no  authority  possessed  by  the  State  to 
l>re8cribe  that  after  such  cars  have  been  transported  out  of 
the  State  upon  that  road  the  freight  and  passengers  contained 
therein  shall  not  be  transferred  to  other  cars  at  any  point 
before  reaching  their  destination.  Neither  does  the  State  pos- 
sess authority  to  prohibit  the  defendant  from  receiving  cars 
from  the  Union  Paciflc  Railroad,  wherever  their  burdens  may 
have  been  put  into  them. 

If  Iowa  may,  by  law,  require  that  bulk  of  cargoes  trans- 
ported upon  the  railroads  of  the  State  shall  be  broken;  that 
passengers  and  freight  shall  be  transferred  from  and  to  the 
cars  of  such  roads  at  their  termini,  to  and  from  the  cars  of 
other  connecting  roads,  and  that  cars  with  their  contents 
shall  not  be  hauled  or  transported  over  the  said  roads  in  Iowa, 
-which  are  transported  from  the  roads  of  other  States,  laws  of 
the  same  character  may  be  made  by  eacli  of  the  States  of  the 
Union.  If  such  powers  were  possessed  by  the  States,  and 
exercised  by  them,  we  would  in  vain  hope  for  continuous  lines 
of  transportation,  a  thing  of  the  highest  importance  to  all  the 
people  of  the  Union,  and  of  the  utmost  importance  to  the 
Vol.  xlv— 23 
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people  of  Iowa,  whose   agricultural   productions,  the  great 

source  of  our  wealth,  find  a  market  through  channels  of 

transportation  wholly  within  the  borders  of  sister  States.    The 

commodities  of  trade  which  are   brought  here   from  other 

States  are  carried  upon  the  same  railroads  and  rivers  that 

bear  our  productions  to  market.     The  principle  upon  which 

the  statute  in  question  is  attempted  to  be  sustained  would 

aflford  support   for  legislation  by  other  States  which  would 

embarrass  the  commerce  of  this  State  by  imposing  upon  it 

unlimited  burdens.    These  thoughts  commend  the  wisdom 

of  the  constitutional  restriction  upon  the  exercise  of  such 

powers  by  tlie  individual  States  of  the  Union. 

We  fully  recognize  the  well  settled  doctrine  that  the  State, 

by  virtue  of  its  police  power,  may  enact  all  such  laws  as 

4.  — : :  may  be  necessary  or  proper  to  protect  its  citizens 

authority  of     .      *;,     .  i       ii.i  j  i.       ..  j 

state.  in  their  persons,  health  and  property,  to  guard 

them  against  frauds,  impositions  and  oppressions,  even  where 
such  laws  may  in  some  respects  affect  persons  or  corporations 
engaged  in  the  transportation  of  foreign  or  inter-state  com- 
merce, such  as  quarantine  and  health  laws,  all  laws  to  prevent 
the  commission  of  felonies,  misdemeanors,  or  other  breaches 
of  the  peace,  etc.  The  Mayor  etc.  of  New  York  v,  Miln^ 
11  Pet.,  102;  Gibhons  v,  Ogdon^  9  Wheat.,  1;  License  Cases^ 
5  How.,  504;  Brown  v.  Maryland^  12  Wheat.,  419;  Pas- 
senger  Cases,  7  How.,  283;  Fuller  v.  The  C.  <&  iT.  W.  By. 
Co.j  31  Iowa,  187.  The  views  we  have  expressed  in  respect 
to  the  validity  of  the  statute  under  consideration  are  in  no 
respect  inconsistent  with  the  doctrine  above  referred  to.  The 
act  is  not  in  the  nature  of  a  police  regulation,  nor  confined 
within  the  exercise  of  the  police  power  of  the  State. 

We  do  not  hold  that  the  General  Assembly  would  not  have 
the  power  to  pass  laws  regulating  the  time  or  manner  of 
making  transfers  of  the  subjects  of  commerce  transported  by 
railroad  carriage  from  and  to  points  wholly  within  the  State. 
But  this  is  not  the  character  of  the  act  under  consideration. 
As  we  have  already  seen,  it  would,  if  given  effect,  operate 
directly  upon  inter-state  commerce,  creating  burdens  upon  it 
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of  a  cliaracter  which  have  frequently  been  held  to  be  beyond 
the  power  of  the  States  to  impose. 

The  act  also,  by  its  terms,  claims  to  regulate  commerce 
both  within  and  without  the  State  by  requiring  transfers  to 
be  made  in  Iowa  and  prohibiting  the  same  being  done  in 
Nebraska. 

Wliether  or  not  we  would  be  required  to  hold  the  act  to  be 
invalid  also  under  section  30,  article  3  of  the  Constitution  of 
Iowa,  which  prohibits  the  passage  of  special  laws  where  a 
general  law  can  be  made  applicable,  we  do  not  determine, 
since  counsel  have  not  argued  that  question. 

II.  We  will  now  consider  the  effect  of  the  ordinance  of  the 
city  granting  the  right  to  defendant  to  construct  its  road  upon 

^ .  Q^jj^.  the  streets  of  the  city.     It  declares  that  it  shall  be 

5re«:  con-  l^wful  for  defendants  to  occupy  the  streets  named 
tract.  ^j|.j^    jj.g   i-ailroad    upon    the   condition,    among 

othere,  that  defendants  shall  transfer  freight  and  passengers, 
carried  by  it,  within  the  city  limits.  It  is  claimed  that  the 
occupancy  of  the  streets  for  the  purposes  of  the  railroad,  oper- 
ates as  an  acceptance  of  the  conditions,  and  raises  a  contract 
whereby  defendant  is  bound  to  their  performance. 

Without  inquiring  whether  a  contract  may  exist,  under  mu- 
nicipal legislation,  of  this  character,  binding  the  grantee  of  the 
rights  conferred  to  the  performance  of  the  conditions  imposed, 
we  are  of  the  6pinion  that,  in  this  case,  no  such  obligation  is 
created,  for  the  following  reasons:  The  defendants,  under 
the  law  of  the  State  as  it  then  stood,  had  the  right  to  occupy 
the  sti*eet  upon  which  its  railroad  is  constructed,  without  the 
consent  of  the  city.  The  City  of  Clinton  v.  The  C.  R.  cfe  M. 
H.  R.  Co.^  24  Iowa,  455 ;  Chicagd^  Newton  <&  Southwestern 
R.  Co.  V.  The  Mayor  of  Newton,  36  Iowa,  299. 

It  is  very  plain  that  if  the  city,  by  direct  legislation,  could 
not  have  prevented  the  occupancy  of  its  streets  by  defendant's 
railroad,  it  could  not,  by  affixing  a  condition  to  its  assent  to 
such  occupancy,  defeat  defendant's  rights  under  the  laws  of 
the  State.  As  the  ordinance  of  the  city  conferred  no  right 
upon  defendant  that  it  did  not  before  possess  under  the  stat- 
utes of  the  State,  there  is  no  consideration  upon  which  to  base 
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a  contract,  even  if  it  be  admitted  (but  which  we  do  not  decide) 
that  the  ordinance  and  occupancy  of  the  streets  by  defendants 
wouldj  under  other  circumstances,  raise  a  contract  binding 
the  defendant  to  the  performance  of  the  conditions  imposed 
upon  it. 

It  is  urged  by  appellee  that  the  right  of  way  act  (Revision, 
Art.  3  of  Chap.  65,  p.  218),  upon  which  the  decisions  above 
cited  are  based,  will  not  repeal  the  provisions  of  the  charter 
of  the  city  of  Council  BluflFs,  a  prior  enactment,  which  con- 
fers the  control  of  its  streets  and  alleys  upon  the  city  council. 
But  counsel  are  mistaken  in  assuming  that  the  city  charter  took 
effect  prior  to  the  right  of  way  act.  That  act  became  a  law 
February  9,  1853.  The  city  charter  was  approved  January 
24,  1853,  and  the  last  section  provided  that  the  act  should 
take  effect  from  and  after  its  publication  in  certain  newspa- 
pers named  therein.  It  was  never  so  published,  and  it  took 
effect  under  the  general  provisions  of  chapter  3,  Code  of  1851. 
Under  these  provisions  the  city  charter  went  into  operation 
after  the  right  of  way  act  took  effect. 

Finding  the  State  statute,  under  consideration,  to  be  in  plain 
conflict  with  the  Constitution  of  the  United  States  and  with 
acts  of  Congress  passed  in  pursuance  thereof,  it  becomes  our 
duty  to  declare  the  statute  of  the  State  invalid  and  without 
force  as  a  law.  Stewart  v.  The  Board  of  Supervisors  of  Polk 
Co.^  30  Iowa,  9,  and  cases  cited. 

The  order  of  the  Circuit  Court  allowing  the  injunction 
must  be 

Reveesed. 

Beck,  J.,  dissenting, — I  am  unable  to  concur  in  the  con- 
clusions announced  in  the  foregoing  opinion,  and  will  proceed, 
with  brevity,  to  state  the  grounds  of  my  dissent: 

I.  The  defendant  transfers  its  passengers  and  express 
matter  at  Omaha,  to  the  cars  used  upon  the  Union  Pacific 
railroad.  Its  cars  are  hauled  from  its  terminus  at  Council 
Bluffs,  which  is  upon  the  east  side  of  the  Missouri  river,  on 
the  Union  Pacific  railroad,  by  the  engines  of  the  transfer 
company,  or  of  the  Union  Pacific  Railroad  Company,  to  Omaha, 
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on  the  west  bank  of  the  river.  The  east  and  south  trains  are 
made  up  of  cars  to  which  passengers  and  express  matter  have 
been  transferred  at  Omaha,  from  the  cars  of  the  Union  Pacific 
Railroad  Company.  Transfers  are  made  at  that  place  to  and 
from  the  cars  of  defendant,  and  its  officers  have  charge  of  such 
cars  and  control  their  transportation  between  Omaha  and 
Council  BluflFs. 

It  is  not  pretended  that  the  roads  of  defendant  and  the  U. 
P.  R  Co.  are,  by  any  contrfict  or  arrangement,  so  united  as  to 
form  a  continuous  line  of  railroad  for  the  transportation  of 
passengers  and  property  without  change  of  cars.  There  isj  in 
fact,  a  transfer  of  passengers  and  express  matter  from  the 
cars  of  one  road  to  the  cars  of  the  other  as  the  business  of  the 
two  coiporations  is  and  ever  has  been  managed.  This  trans- 
fer is  at  Omaha.  The  western  terminus  of  defendant's  road 
and  the  eastern  terminus  of  the  Union  Pacific  railroad  are  at 
Council  Bluflls,  upon  the  border  of  this  State.  The  transfer 
of  passengers  and  property  transported  by  these  roads,  from 
one  to  the  other,  is  made  just  beyond  and  without  the  juris- 
diction of  Iowa  and  within  the  State  of  Nebraska. 

Tlie  statute  of  this  State,  brought  in  question  in  this  case, 
does  not  require  and  render  obligatory  the  transfer  of  freight 
and  passengers,  or  prohibit  the  operation  of  the  two  roads  as 
a  continuous  line  for  transportation  without  change  of  cars. 
It  simply  prescribes  the  place  of  transfer,  when  transfers  of  the 
subject  of  transportation  are  actually  made  from  the  cars  of  one 
road  to  those  of  the  other.  The  same  is  true  of  the  ordinance 
of  the  city  of  Council  Bluffs  involved  in  this  case.  A  careful 
reading  of  the  statute  and  ordinance  cannot  fail  to  carry  con- 
viction to  the  mind  of  the  correctness  of  this  conclusion. 

II.  Having  reached  the  foregoing  conclusions  as  to  the 
facts  disclosed  by  the  record,  and  the  true  effect  and  object  of 
the  statute  and  ordinance  brought  in  question,  I  proceed  to 
inquire  whether  they  are  in  conflict  with  the  Constitution  of 
the  United  States.  Art.  I,  Sec.  8  of  that  instrument,  confers 
upon  Congress  power  to  regulate  commerce  between  the 
States.  I  do  not  doubt  that  transportation  is  a  constituent 
of  commerce  and,  therefore,  the  regulation  of  transportation 
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is  the  regulation  of  commerce  itself.  The  cases  cited  in  the 
foregoing  opinion,  and  other  decisions  of  the  United  States 
Supreme  Court,  establish  this  doctrine.  But  does  the  statute 
of  the  State  under  consideration  assume  to  so  "  regulate  com- 
merce "  as  to  usurp  authority  exclusively  vested  by  the  con- 
stitution in  Congress? 

It  is,  I  believe,  now  the  settled  doctrine  that  the  States  may 
exercise  legislative  power,  as  conferred  by  their  respective 
constitutions,  in  all  cases  but  those  falling  within  the  follow- 
ing exceptions: 

"1.  When  the  power  is  lodged  exclusively  within  the 
Federal  Constitution. 

"  2.  Where  it  is  given  to  the  United  States  and  prohibited 
to  tlie  States. 

"  3.  Where,  from  the  nature  and  the  subjects  of  the  power, 
it  must  necessarily  be  exercised  by  the  National  Government 
exclusively."      Gilman  v.  Philadelphia^  3  WaL,  713. 

It  clearly  appears  from  the  context  of  this  quotation,  that 
the  court  must  be  understood,  by  the  language  of  the  first  and 
second  paragraphs,  to  declare  that  the  power  must  be  exclu- 
sively conferred  upon  the  tJnited  States,  or  prohibited  to  the 
States  by  express  terms.  Justice  Story,  in  Houston  v.  Moore^ 
5  Wheaton,  1  (49),  announces  the  doctrine  that  powers,  grant- 
ed by  the  Constitution  to  the  Federal  Government,  "  are  never 
exclusive  of  similar  powers  existing  in  the  States,  unless  where 
the  Constitution  has  expressly,  in  terms,  given  an  exclusive 
power  to  Congress,  or  the  exercise  of  a  like  power  is  prohib- 
ited to  the  States,  or  there  is  a  direct  repugnancy  or  incompe- 
tency in  the  exercise  of  it  by  the  States."  It  cannot  be 
claimed  that  the  Constitution,  in  express  terms,  confers  upon 
Congress  the  power  to  legislate  upon  the  subject  of  the  State 
statute  under  consideration. 

In  Gilman  v.  Philadelphia,  supra,  a  case  involving  the 
construction  of  the  section  of  the  constitution  conferring 
power  upon  Congress  to  regulate  commerce,  it  is  declared  that 
"whether  the  power,  in  any  given  case,  is  vested  exclusively 
in  the  general  government,  depends  upon  the  nature  of  the 
subject  to  be  regulated."     In  another  case,    The  Reading 
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Railroad  Co,  v.  Pennsylvania^  15  Wall.,  232,  the  following 
rule  is  laid  down,  which,  applied  to  the  subject  to  be  regu- 
lated, enables  us  to  determine  whether  the  power  to  regulate 
is  exclusively  within  the  United  States.  It  is  this:  "  When- 
ever the  subjects,  over  which  a  power  to  regulate  commerce  is 
asserted,  are  in  their  nature  national,  or  admit  of  one  uniform 
system  or  plan  of  regulation,  they  may  justly  be  said  to  be 
of  such  a  nature  as  to  require  exclusive  legislation  by  Con- 
gress." 

We  must  inquire  what  is  the  subject  of  the  regulation  pre- 
scribed by  the  statute  of  Iowa  which  is  now  before  us?  I 
li&ve  answered  the  question  in  the  foregoing  statement  of  the 
effect  and  object  of  the  law.  It  is  the  place  of  making  trans- 
fers of  property  carried  by  railroads,  from  the  cars  of  one 
road  to  those  of  another.  It  must  be  admitted  that  this  per- 
tains to  and  affects  transportation  which,  as  I  have  said,  is  a 
constituent  of  commerce.  But  it  is  not,  in  fact,  a  regulation 
of  transportation — commerce,  which  is  within  the  class  of 
subjects  that  are  national  in  their  character,  or  admit  of  one 
uniform  system.  It  belongs  to  that  class  of  subjects  which 
pertain  to  the  duty  of  corporations  exercising  the  functions 
of  common  carriers,  and  to  the  authority  of  the  State  to  pre- 
scribe rules  governing  the  manner  of  the  exercise  of  power 
and  rights  conferred  by  the  State  upon  such  corporations.  It 
is  clearly  within  the  police  power  of  the  State.  Of  this  class 
of  subjects  may  be  reckoned  regulations  fixing  the  rate  of  speed 
of  cars,  prescribing  a  tariff  of  charges,  forbidding  the  running 
of  trains  on  Sunday,  and  providing  protection  for  persons 
and  property  transported  upon  railroads. 

Any  city  of  the  State  may  prescribe  by  ordinance  the  place 
at  which  passengers  and  freight  shall  be  received  and  dis- 
charged by  railroads  operating  within  its  limits.  It  may  also 
fix  a  place  for  the  transfer  of  passengers  and  freight  volun- 
tarily made  by  one  railroad  to  another,  each  having  its  terra- 
inuQ  within  the  city.  Surely  the  State  may  do  the  same 
thing;  when  transfers  are  made,  it  may  prescribe  the  place 
thereof.  And  this  alone  is  the  object  and  effect  of  chapter  6, 
Acts,  1872,  the  statute  in  question  in  this  case. 
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Onr  Code  is  not  wanting  in  provisions  affecting  railroads 
similar  in  character  and  founded  upon  the  very  anthority 
under  which  this  statute  is  enacted.  Section  1292  of  the 
Code  is  in  this  language:  "Any  railvvay  corporation  operat- 
ing a  railway  in  this  State,  shall,  on  request,  permit  the  rail- 
way operated  by  any  other  company  to  connect  therewith, 
and  shall  draw  over  its  railway  the  cars  of  such  connecting 
railway,  at  reasonable  terms,  and  for  a  compensation  not  ex- 
ceeding its  ordinary  rates.'*  Here  is  a  statute  regulating 
transportation,  a  constituent  of  commerce,  whereby  a  railroad 
company,  unwilling  to  operate  its  road  in  connection  with 
another  as  a  continuous  line,  may  be  compelled  to  do  so  at 
the  will  of  the  corporation  owning  the  connecting  road.  The 
provision  prescribes  the  duty  of  the  corporation  required  to 
connect  its  road  with  another,  and  the  manner  of  discharging 
its  functions  as  a  common  carrier,  and  directs  the  exercise  of 
its  corporate  powers  conferred  by  the  State.  An  unwilling 
iiiilroad  company  ia  compelled  to  draw  the  cars  of  another 
corporation  for  the  public  good.  The  statute  pronounced  un- 
constitutional by  the  majority  of  this  court,  requires  unwilling 
railroad  companies  to  transfer  the  subjects  of  transportation 
at  such  places  as  the  legislature  has  determined  the  public  good 
requires,  or  is  demanded  by  sound  public  policy.  I  am  unable 
to  dfstiuguish  between  the  principles  of  the  respective  enact- 
ments, or  to  discover  a  source  of  legislative  power  that  is 
not  common  to  both.  Surely  my  brothers  are  not  prepared 
to  hold  the  statute  just  quoted,  and  all  other  enactments  based 
upon  the  same  constitutional  principles,  which  are  numerous, 
void  because  they  are  in  conflict  with  the  Federal  Constitu- 
tion. 

III.  The  objection  urged  against  the  statute  on  the  ground 
that  it  is  intended  to  and  does  operate  without  the  limits  of 
the  State,  and  is,  therefore,  an  attempt  of  the  State  to  exercise 
authority  beyond  its  jurisdiction,  is,  in  my  opinion,  not 
founded  upon  facts.  The  statute  requires  defendant,  a  cor- 
poration created  under  the  laws  of  the  State  and  operating  a 
railroad  within  its  borders,  to  make  its  transfers,  where  trans- 
fers are  made,  in  the  State.     The  corporation  and  road  are 
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subject  to  the  authority  of  the  State,  and  the  act  required  is 
to  be  done  within  the  State.  Surelj,  then,  the  statute  cannot 
be  said  to  operate  out  of  the  State.  Its  consequences,  it  is 
true,  may  extend  beyond  the  State  limits,  and  the  same  thing 
is  true,  in  a  greater  or  less  degree  of  almost  all  statutes.  All 
laws  of  the  State  affecting  railroads  having  connections  or 
parts  of  their  lines  out  of  the  State,  in  their  consequences 
reach  beyond  our  borders  and  affect  the  connections  or  por- 
tions of  the  road  found  there. 

It  is  urged  that,  if  transfers  which  are  now  made  at  Omaha 
must,  under  the  statute,  be  made  at  Council  Bluffs,  this  oper- 
ates to  forbid  transfers  at  the  city  first  named,  and,  therefore, 
has  effect  out  of  the  State.  But,  if  it  prevents  transfers  at 
Omaha,  this  is  accomplished  through  the  consequences  of  the 
enforcement  of  the  statute,  and  not  in  obedience  to  the  laws 
of  the  State.  The  enforcement  of  the  statute  within  the 
jurisdiction  of  the  State  creates  a  necessity  which  operates 
upon  and  controls  subjects  and  persons  without  the  the  bor- 
ders of  the  State.  Our  laws  and  police  regulations  affecting 
trade  thus  extend,  in  their  consequences,  to  every  State  and 
country  with  which  our  people  hold  commercial  relations.  I 
forbear  to  illustrate  the  argument  by  showing  any  of  the 
numerous  instances  where  the  laws  of  the  State,  in  their  con- 
sequences, affect  persons  and  property  in  other  States.  Due 
reflection  will  bring  to  mind  such  instance  anologous  to  the 
case  under  consideration,  and  will  evolve  and  apply  argu- 
ments in  support  of  the  position  I  maintain.    . 

IV.  Upon  the  subject  of  the  statute — the  transfer  of  pas- 
sengers and  freight  by  railroads  to  connecting  lines  of  trans- 
portation, Congress  has  assumed  no  control.  The  act  of  June 
15,  1866,  referred  to  in  the  opinion  of  the  majority,  provides 
for  the  connection  of  railroads,  "so  as  to  form  continuous  lines 
for  the  transportation  (of  freight  and  passengers)  to  the  place 
of  destination."  The  law  is  within  the  scope  of  the  constitu- 
tional power  of  Congress,  being  a  regulation  of  inter-state 
commerce.  But  it  makes  no  provision  as  to  the  place  or  man- 
ner of  the  connection  of  railroads;  neither  does  it  make  such 
connections  obligatory.     It  authorizes  connections,  which  no 
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State  may  forbid,  but  it  extends  do  farther.  The  acts  of  July 
2,  1864,  authorizing  the  construction  of  the  Omaha  bridge, 
and  of  February  24,  1871,  empowering  the  Union  Pacific 
Railroad  Company  to  issue  bonds  for  that  purpose,  with  other 
statutes  pertaining  to  the  subject,  all  of  which  were  cited  by 
counsel  for  defendant,  and  are,  I  believe,  referred  to  in  the 
foregoing  opinion,  contain  nothing  upon  the  subject  under 
consideration  different  in  effect  from  the  act  first  referred  to 
above.  They  do  not  enforce  or  require  the  connection  of  rail- 
roads so  as  to  form  continuous  lines,  nor  forbid  transfers  of 
the  subjects  of  transportation  from  the  cars  of  one  railroad  to 
those  of  another.  No  regulations  are  prescribed  governing 
the  place  and  manner  of  such  transfers.  As  this  is  a  subject 
of  legislation  not  within  the  Federal  jurisdiction  it  was  not 
intended  to  bo  touched  in  any  of  the  various  enactments  just 
enumerated,  each  of  which  presented  the  occasion  for  and  an 
invitation  to  the  exercise  of  the  power  over  it,  were  that 
power  possessed  by  the  General  Government. 

V.  In  my  opinion  the  conclusion  of  fact,  announced  by 
my  brothers  in  the  foregoing  opinion  is  incorrect,  namely, 
that,  if  the  statute  in  question  be  enforced,  two  transfers 
instead  of  one  would,  or  might  be  required,  one  at  Omaha 
and  the  other  at  Council  Bluffs,  resulting  in  delays  and  expen- 
ses to  transportation  beyond  what  is  imposed  by  the  transfer 
at  Council  Bluffs  alone,  which  is  required  by  the  statute  to  be 
made  by  defendant.  It  is  insisted  that  an  obstacle  to  free 
commercial  communication  would  be  thus  created.  I  am  free 
to  declare  that  I  could  look  in  no  friendly  spirit  upon  any 
statute,  either  state  or  national,  the  design  or  effect  of  which 
should  be  to  fetter  commerce  and  impose  unjust  and  unneces- 
sary restrictions  and  prohibitions  upon  the  free,  cheap  and 
expeditious  transportation  of  persons  and  property.  I  would 
eagerly  seek,  and  earnestly  hope  to  find,  some  constitutional 
ground  upon  which  such  legislation  could  be  declared  void. 
But  whether  it  can  be  found,  I  am  not  now  called  upon  to 
determine,  for  I  have  a  clear  and  most  positive  conviction  that 
no  such  objection,  in  fact,  exists  to  the  statute  now  under  con- 
sideration.    A  brief  statement  of  the  facts  of  the  case  dis- 
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closed  by  the  record  will,  in  my  opinion,  render  plain  the 
correctness  of  my  position. 

The  eastern  terminus  of  the  Union  Pacific  Railroad  is  in 
Council  Bluffs,  and  the  cars  of  defendant  are  drawn  over  the 
track  of  that  road,  which  extends  across  the  bridge,  from  the 
depot  of  defendant  in  Council  Bluffs  to  Omaha.  No  other 
i-ailroad  extends  from  Omaha  to  Council  Bluffs.  The  Union 
Pacific  Railroad  Company  has  a  depot,  station  and  grounds 
for  the  transaction'  of  business  at  Council  Bluffs,  which  are 
called  Transfer  Grounds.  The  distance  from  the  ground  to 
the  Union  Pacific  depot  at  Omaha  is  not  shown  by  the  record, 
but  we  are  warranted  in  inferring  therefrom,  that  it  is  not  to 
exceed  two  or  three  miles.  The  subjects  of  transportation 
involved  in  this  action  are  such  as  are  carried  in  defendant's 
cars  to  and  from  Omaha,  and  there  transferred  to  the  cars  of 
the  Union  Pacific  Railroad  Company.  Now,  from  this  state- 
ment of  facts,  it  is  obvious  that  freight  and  passengers  des- 
tined for  Omaha  are  not  within  the  contemplation  of  the 
statute,  for  when  they  reach  that  city  in  defendant's  cars  they 
are  not  transferred.  Arriving  at  the  place  of  destination  they 
require  transportation  no  farther  and  therefore  it  is  impossible 
to  imagine  that  they  are  put  upon  the  cars  of  any  other  rail- 
road. As  to  freight  and  passengers  destined  to  Omaha,  the 
defendant's  road  and  that  of  the  Union  Pacific  Railroad  Com- 
pany form  a  continuous  line.  The  statute,  as  I  have  shown, 
cannot  apply  thereto.  Indeed,  I  understand,  from  the  record, 
that  plaintiff  complains  only  of  the  action  of  defendant  in 
regard  to  the  subjects  of  transportation  carried  beyond  Omaha; 
certain  it  is,  of  nothing  else  can  it  complain.  Passengers  and 
freight,  then,  destined  for  Omaha  are  not  transferred  at  Omaha, 
and  the  statute  does  not  require  that  they  should  be  transferred 
at  Council  Bluffs.  As  to  these  it  is  plain  that  the  statute  is 
not  obnoxious  to  the  objections  under  consideration. 

VI.  In  regard  to  the  passengers  and  freight  which  must 
be  transported  upon  the  Union  Pacific  Railroad  in  order  to  be 
carried  to  their  destination  the  case  is  equally  plain.  If,  as 
required  by  the  statute,  they  be  transferred  to  the  cars  of  that 
road  at  Council  Bluffs,  there  can  be  no  other  transfer.     If  the 
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Union  Pacific  Railroad  Company  cause  them  to  be  taken  out 
of  its  own  cars  and  put  into  others  owned  by  it  or  operated 
upon  its  road,  at  Omaha  or  any  other  point  upon  its  road, 
this  would  not  be  a  transfer  according  to  the  meaning  of  the 
word  as  used  in  the  statute  and  understood  by  all  men  when 
applied  to  the  business  of  railroads.  There  can  exist  no 
necessity  for  such  a  course  of  business,  and  there  can  be  no 
presumption  that  it  ever  was  or  ever  will  be  pursued.  But  if 
pursued,  whether  wantonly  or  for  some  sufficient  reason,  it 
would  not  be  brought  about  because  of  the  transfer  required 
by  the  statute  at  Council  Bluffs. 

It  is  not  claimed  that  the  legislature  of  Nebraska  or  Con- 
gress has  enacted  any  law  requiring  the  Union  Pacific  Rail- 
road Company  to  change  its  cars  at  Omaha.  Such  legislation, 
I  presume,  would  hardly  be  attempted  by  the  State  named,  as 
the  corporation,  which  would  be  affected  thereby,  derives  its 
existence  from  Congressional  legislation,  and  Congress,  it  can- 
not be  supposed,  would  thus  place  restrictions  and  impedi- 
ments upon  inter-state  commerce.  As  such  legislation  can 
only  exist  in  imagination,  it  is  vain  to  inquire  into  its  validity. 
This  subject  is  only  noticed  here  for  the  reason  that  future 
legislation  of  this  character,  whereby  a  transfer  would  be 
required  by  law  to  be  made  in  Omaha,  is  urged  as  the  ground 
for  claiming  that  the  enforcement  of  our  statute  would  occasion 
the  delay  and  expense  incident  to  two  transfers  instead  of  one. 

It  is  an  appropriate  connection  here  in  which  to  remark 
that,  in  my  opinion,  the  State  statute  does  not  forbid  the 
Union  Pacific  Railroad  Company  to  receive  the  cars  of  defend- 
ant at  Council  Bluffs  to  be  drawn  to  the  places  of  destination 
of  the  property  with  which  they  are  ladened.  In  that  case 
there  would  be  no  transfer  of  freights  or  change  of  cars.  The 
transfer  of  cars,  as  explained  in  the  opinion  of  the  Chief 
Justice,  would  occur  at  Council  Bluffs,  and  if  the  law  applies 
to  that  act — if  the  term  transfer  used  therein  relates  to  the 
act  of  changing  cars  from  one  road  to  another,  it  would  be 
done  at  Council  Bluffs;  in  fact,  it  could  not  be  done  at  Omaha 
for  defendant's  road  does  not  extend  to  that  city.  The  law  in 
such  cases,  if  applicable  thereto,  would  not  be  violated. 
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VII.  I  will  next  consider  the  case  of  freight  and  passen- 
gers having  points  of  destination  beyond  Omaha,  or  trans- 
portation from  such  points  upon  railroads,  other  than  the 
Union  Pacific,  to  and  from  Omaha,  which  are  carried  through 
Council  Bluffs.  These  roads,  it  will  be  remembered,  do  not 
reach  Council  Bluffs,  and  therefore  do  not  connect  with  defend- 
ant's road. 

It  will  be  readily  understood  that,  if  the  subjects  of  trans- 
portation are  carried  upon  these  other  roads,  the  Union  Pacific 
and  defendant's  road,  without  change  of  cars,  such  a  course 
of  business  would  not  be  within  the  contemplation  of  the 
statute  in  question,  for  the  roads  would  be  operated  as  continu- 
ous lines,  and  there  would  occur  no  transfers  provided  for  by 
the  statute. 

It  will  be  readily  seen  that  in  cases  where  the  railroads 
referred  to  are  not  operated  as  continuous  lines,  and  there  is 
in  fact  a  transfer  of  freight  and  passengers  from  and  to  the 
cars  of  defendant  before  their  destination  is  reached,  the 
requirement  that  such  transfer  be  made  at  Cou^icil  Bluffs  does 
not  create  a  necessity,  nor  require,  for  convenience  of  busi- 
ness, another  transfer  to  be  made  at  Omaha.  If  freights  and 
passengers  destined  for  points  east  of  Council  Bluffs  are  car- 
ried to  Omaha  by  the  Nebraska  railroads  and  there  transferred 
to  the  Union  Pacific  railroad,  I  discover  no  escape  from  the 
conclusion  that  they  must  be  regarded,  when  they  reach  Coun- 
cil Bluffs,  as  all  other  subjects  of  transportation  carried  by 
that  railroad.  Freight  carried  by  defendant  cannot  be  trans- 
ferred to  the  Nebraska  roads  (other  than  the  Union  Pacific), 
because  there  is  no  connection  between  them.  Freights  and 
passengers  transferred  in  either  direction,  for  this  reason, 
must,  of  necessity,  pass  into  the  hands  of  the  Union  Pacific 
Railroad  Company,  being  transferred  to  and  from  it.  Now 
the  fact  that  the  subjects  of  transportation  are  transferred 
from  or  to  the  cars  of  a  connecting  railroad  by  the  Union 
Pacific,  cannot  be  the  grounds  of  an  objection  to  the  transfer 
at  Council  Bluffs  instead  of  Omaha,  when  such  transfers  are 
actually  made  to  and  from  the  cars  of  roads  terminating  at 
Council  Bluffs.    It  will  cause  no  greater  expense  and  delay 
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for  the  Union  Pacific  company  to  draw  the  cars  of  the  con- 
necting Nebraska  road  to  Council  Bluffs,  its  terminus,  for  the 
purpose  of  making  transfer  there,  than  to  take  defendant's 
cars  to  Omaha  for  that  object.  The  law,  then,  imposes  no 
necessary  expense  or  delay.  It  is  true  that  the  Union  Pacific 
company  may,  if  the  transfer  is  made  at  Council  Blluffs, 
require  another  to  be  made  witli  its  connecting  lines  at 
Omaha.  But  as  neither  the  course  of  business  generally  pur- 
sued by  railroad  corporations  and  other  carriers,  nor  the 
interests  understood  to  prompt  the  action  of  the  Union  Pacific 
Eailroad  Company  in  the  transfer  controversy,  which  will  be 
presently  referred  to,  can  require  transfers,  in  any  case,  to  be 
made  both  at  Council  Bluffs  and  Omaha,  but  on  the  contrary 
forbid  it,  I  cannot  presume  that  it  will  ever  be  done.  As 
before  remarked  in  reference  to  future  legislation,  it  would  be 
vain  to  consider  the  power  and  right  of  the  Union  Pacific  Eail- 
road Company  to  pursue  such  a  course,  or  its  effects  upon  com- 
merce, where  its  future  occurrence  is  so  highly  improbable. 

YIII.  It  is  a  matter  of  notoriety,  the  world  over,  that  this 
transfer  controversy  has  its  origin  in  interests  growing  out 
of  and  connected  with  the  bridge  over  the  Missouri  river, 
upon  the  line  of  the  Union  Pacific  Eailroad.  '  A  great  part 
of  the  commerce  between  the  Pacific  States  and  the  rest  of 
the  Union  must  be  carried  over  this  bridge.  It  is  brought  to 
Council  Bluffs  or  carried  thence  by  several  important  rail- 
roads, among  them  the  line  owned  by  the  defendant.  West- 
ward of  the  Missouri  river  it  is  carried  by  the  Union  Pacific 
Eailroad.  The  bridge  was  built  by  the  Union  Pacific  Eail- 
road Company  under  authority  conferred  by  Acts  of  Con- 
gress of  July  2,  1864,  and  Februry  24,  1871.  13  U.  S.  Stat- 
utes at  Large,  360;  16  Id.,  430.  By  the  last  named  statute 
the  Union  Pacific  Eailroad  Company  was  "  empowered,  gov- 
erned and  limited  by  the  provisions"  of  the  Act  of  July  25, 
1866,  authorizing  the  building  of  a  railroad  bridge  at  Quincy, 
in  the  State  of  Illinois.  14  U.  S.  Statutes  at  Large,  244.  The 
act  last  mentioned  authorizes  all  trains  of  all  railroads  termi- 
nating at  the  place  where  the  bridge  is  erected.  Council 
Bluffs,  to  cross  it  '^for  reasonable  compensation  to  be  made 
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to  the  owners  of  the  bridge."  If  the  trains  upon  the  Iowa 
roads  terminating  at  Council  Bluffs  are  required  to  make 
connections  at  Omaha,  and  transfers  are  made  there,  tolls  are 
levied  thereon  by  the  Union  Pacific  Railroad  Company  on 
account  of  the  use  of  the  bridge.  If  the  point  of  connection 
and  transfer  be  at  Council  Bluffs,  the  Union  Pacific  Railroad 
Company's  trains  cross  its  own  bridge  and  it  thereby  loses 
the  toll  which,  if  other  roads  crossed  the  bridge,  it  would 
levy  upon  its  connecting  roads.  The  reason  why  »the  Union 
Pacific  Railroad  Company  refuses  to  operate  its  road  to  its 
eastern  terminus  at  Council  Bluffs  and  requires  transfers  to  be 
made  at  Omaha  is  thus  made  plain.  But  the  grounds  upon 
which  defendant  submits  to  this  unjust  requirement  do  not 
appear. 

The  question  of  the  place  of  transfer  is  one  of  expense  and 
exaction  upon  the  commerce  of  the  country.  But  this  exac- 
tion occurs  not  through  transfers  made  at  Council  Bluffs;  it  is 
levied  by  means  of  the  transfers  at  Omaha.  And  yet  I  am 
surprised  by  the  argument,  sanctioned  by  the  foregoing  opin- 
ion of  my  brothers,  that  the  transfer  at  Coimcil  Bluffs,  required 
by  the  legislation  of  this  State,  imposes  expense  and  burdens 
upon  commerce. 

The  fact  that  Omaha  is  sought  to  be  made  practically  the 
eastern  terminus  of  the  Union  Pacific  Railroad,  by  the  enforce- 
ment of  transfers  there,  for  the  purpose  of  levying  exactions 
and  tolls  upon  the  commerce  transported  over  the  bridge,  is 
disclosed  in  the  legislative  history  of  this  State  pronounced 
unconstitutional  by  the  majority  of  this  court.  From  that 
source  I  am  authorized  to  derive  judicial  knowledge  of  the 
fact.  The  object  of  the  law,  as  I  understand  it,  is  to  prevent 
the  evil  thus  threatened,  by  the  unjust  and  unwarranted  levy 
of  tolls  upon  inter-state  commerce. 

It  is  my  opinion  that  the  judgment  of  the  Circuit  Court 
ought  to  be  afltened. 

ON  EEHEAKmO. 

Adams,  J. — Upon  a  rehearing  of  this  case  we  have  to  say  that 
we  are  of  the  opinion  that  the  decision  of  this  court  was  correct. 
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The  main  question  discussed  by  counsel  is  as  to  whether 
the  act  of  the  legislature  of  February  29,  1872,  conflicts  with 
Article  I,  Section  8,  of  the  Constitution  of  the  United  States, 
and  with  the  Acts  of  Congress  passed  in  pursuance  of  the 
same.  The  Constitution  confers  upon  Congress  the  power  to 
regulate  commerce  among  the  several  States.  The  Act  of 
Congress  of  June  15,  1866,  provides  that  every  railroad  is 
authorized  to  connect  with  roads  of  other  States  so  as  to  form 
continuous  lines.  The  first  section  of  the  act  of  the  legislature 
in  question  provides  in  substance  that  the  defendant  shall  not 
transfer  freight  or  passengers  to,  or  receive  them  from,  any 
other  railroad  near  its  terminus  at  Council  Blufis  except 
within  the  State  of  Iowa.  The  object  of  this  section  seems 
to  be  to  prevent  transfers  at  Omaha  between  the  defendant  and 
the  Union  Pacific  Railroad  Company. 

The  second  section  goes  somewhat  farther.  It  provides,  in 
substance,  that  the  Union  Pacific  Railroad  Company  shall 
make  no  transfers  of  freight  or  passengers  to,  or  receive  them 
from  the  defendant  at  any  place^  except  near  its  terminus,  in 
Iowa. 

The  city  of  Council  Bluffs  passed  an  ordinance  providing, 
in  substance,  that  no  transfers  should  be  made  between  the 
defendant  and  the  Union  Pacific  Railroad  Company,  except 
within  the  corporate  limits  of  the  city  of  Council  Bluffs.  The 
actt)f  the  legislature  in  question  prohibits  the  defendant  from 
violating  said  ordinance. 

"We  have,  then,  two  questions:  1.  Was  it  competent  for  the 
legislature  to  prohibit  all  transfers  between  the  two  companies 
except  at  Council  Bluffs?  2.  Was  it  competent  for  the  legis- 
lature to  prohibit  all  transfers  between  the  companies  at 
Omaha?  In  answering  these  questions  we  think  that  only  one 
principle  is  involved,  and,  therefore,  we  may  treat  them  as 
substantially  the  same. 

Under  the  said  act  of  Congress  it  was  competent  for  the 
defendant  to  make  whatever  arrangement  it  should  see  fit  with 
the  Union  Pacific  Railroad  Company  for  running  its  cars  over 
the  Union  Pacific  road.  It  was  authorized  to  connect  so  as  to 
form  a  continuous  line.     This  cannot  mean  simply  that  it  was 
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authorized  to  transfer  freight  and  passengers  to  the  Union 
Pacific  road,  for  that  would  not  make  a  continuous  line  in  any 
proper  sense  of  those  words.  It  must  mean  that  the  defend- 
ant was  authorized  to  transfer  its  cars  with  their  freight  and 
passengers  to  the  Union  Pacific  road.  Now  this  is  precisely 
what  the  defendant  has  done;  and  of  this  the  plaintiff  cannot 
complain  for  two  reasons.  It  was  not  only  authorized  by  the 
said  act  of  Congress,  but  such  transfers  have  in  fact  been 
made  at  Council  BIuAb,  the  very  place  where  the  act  of  the 
legislature  provides  that  they  should  be  made. 

But,  it  seems  that  while  the  c^rs  with  their  burdens  have 
been  transferred  to  the  Union  Pacific  road  at  Council  Bluffs, 
a  further  transfer,  to-wit:  a  transfer  of  the  burdens  to  the 
Union  Pacific  cars  has  been  made  at  Omaha.  This  last  trans- 
fer seems  to  be  the  real  ground  of  the  plaintiff's  complaint. 
It  must  be  so,  because. the  first  transfer  was  made  where  the 
plaintiff  claims  that  all  transfers  should  be  made.  Now,  in 
regard  to  the  transfer  at  Omaha,  it  is  evident  that  ther^  is  a 
sense  in  which  it  might  be  said  to  be  no  transfer  at  all.  This 
would  certainly  be  so  if  the  transfer  of  the  defendant's  cars 
with  their  burdens  to  the  Union  Pacific  road  was  a  transfer  of 
them  to  the  Union  Pacific  Company.  There  could  not  be  a 
transfer  to  the  Union  Pacific  Company  of  what  it  already 
had. 

But,  we  will  suppose  that  a  transfer  of  the  defendant's  cars 
with  their  burdens  to  the  Union  Pacific  road  was  not  a  trans- 
fer of  them  to  the  Union  Pacific  Company;  and,  indeed,  we 
can  conceive  of  an  arrangement  whereby  the  defendant  might 
run  its  trains  oyer  the  Union  Pacific  road,  or  a  portion  of  it, 
without  any  transfer  to  that  company. 

The  question,  then,  is  as  to  whether  the  defendant  can  be 
prohibited  from  transferring  to  that  company,  except  at  Coun- 
cil Bluffs.  It  is  evident  that  the  defendant's  cars  may  be  used 
to  carry  freight  or  passengers  to  Omaha,  or  to  any  other  point 
on  the  Union  Pacific  road,  provided  the  freight  or  passengers 
are  destined  to  those  points.  In  such  case  there  would  be  no 
transfer  to  the  Union  Pacific  Company.  Now,  the  plaintiff 
claims  that  if  the  defendant's  cars  can  be  used  to  carry  freight 
Vol.  xlv— 24 
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or  passengers  to  their  destination  on  the  line  of  the  Union 
Pacific  road,  it  is  all  that  defendant  can  properly  ask;  and 
that  if  defendant  desires  to  transfer  to  the  Union  Pacific  Com- 
pany, it  may  properly  be  required  to  do  so  at  Council  Blufl^s, 

The  restriction  imposed  by  the  act  of  the  legislature  would 
not,  we  presume,  ordinarily  operate  as  a  burden  upon  inter- 
state commerce,  but  if  it  may  do  so  it  cannot  be  upheld. 
What,  then,  may  be*  its  practical  operation?  Suppose  that 
defendant's  cars  are  destined  to  Cheyenne,  loaded  partly  with 
freight  destined  to  Cheyenne,  and  partly  with  freight  destined 
to  San  Francisco.  But  for  the  act  in  question,  the  cai'S  could 
go  through  to  Cheyenne  with  all  the  freight,  and  the  San 
Francisco  freight  could  there  be  transferred.  But,  under  the 
act,  all  the  San  Francisco  freight  must  be  culled  out  and  trans- 
ferred at  Council  Bluffs,  and  the  defendant's  cars  be  taken  to 
Cheyenne,  if  at  all,  only  partially  loaded.  The  same  cars  must 
return  empty  or  find  freight  not  in  the  hands  of  the  Union 
Pacific  Company. 

Again,  it  seems  certain  that  the  defendant  must  often  have 
empty  cars  at  Omaha,  which  have  been  used  in  transporting 
freight  to  that  city  from  towns  and  cities  along  the  defendant's 
road.  If  the  defendant's  cars  at  Omaha  can  receive  freight  at 
Omaha  from  the  Union  Pacific  Company  destined  to  towns 
and  cities  along  the  defendant's  road,  it  saves  the  Union 
Pacific  Company  the  expense  of  transporting  it  to  Council 
Bluffs,  in  order  to  transfer  it  to  the  same  cars  there.  Many 
suppositions  can  be  made,  showing  the  tendency  of  the  act  in 
question  to  impair  the  value  of  the  privilege  conferred  by 
Congress  upon  the  defendant  of  so  connecting  with  the  Union 
Pacific  road  as  to  make  a  continuous  line. 

We  will  make  only  one  other  supposition.  The  defendant 
might,  by  some  arrangement,  send  its  cars  with  freight  to 
some  point  on  the  Union  Pacific  road  by  a  route  different  from 
that  by  the  way  of  Council  Bluffs.  The  act  in  question  is 
sweeping  enough  to  prevent  the  Union  Pacific  Company  from 
receiving  the  freight  at  such  point.  It  is  abundantly  mani- 
fest that  such  restriction  cannot  be  upheld. 

Freight  should  be  permitted  to  seek  its  own  place  of  trans- 
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fer.  To  this  it  may  be  said  that  railroad  companies  will  not 
always  allow  it,  but  will  sometimes  sacrifice  the  interests  of 
commerce  to  promote  some  local  interest.  We  think,  how. 
ever,  that  apy  attempt  by  law  to  impose  restrictions  in  behalf 
of  some  other  local  interest  will  not  only  not  remedy  the 
diflScnlty  but  may  increase  it  in  many  ways.  And,  so  far  as 
inter-state  commerce  is  concerned,  as  Congress  has  attempted 
.  to  regulate  and  promote  it  by  providing  for  the  use  of  differ- 
ent railroads  as  continuous  lines,  no  State  legislation  can  be 
permitted  to  interfere  by  any  action  which  may  possibly  dis- 
courage or  impair  such  use. 

It  is  urged  by  the  plaintiff,  however,  that  the  conclusion  at 
which  this  court  has  arrived  is  inconsistent  with  the  act  of 
Congress  which  provides  that  the  Union  Pacific  R.  R.*  Co. 
shall  operate  its  road  to  the  western  boundary  of  Iowa  as  a 
continuous  line.  This  would  be  so  if  the  running  of  trains  by 
the  Union  Pacific  company  to  the  western  boundary  of  Iowa 
would  prevent  transfers  between  it  and  the  defendant  else- 
where; or  if  transfers  between  it  and  the  defendant  elsewhere 
would  prevent  the  running  of  trains  by  the  Union  Pacific 
Company  to  the  western  boundary  of  Iowa.  The  object  of 
the  statute,  doubtless,  was  to  obviate  the  necessity  of  all  trans- 
fers being  made  at  some  point  west  of  the  western  boundary 
of  Iowa.  To  our  mind  it  is  entirely  consistent  to  require  the 
Union  Pacific  Company  to  run  its  trains  to  the  western  boun- 
dary of  Iowa,  and  at  the  same  time  allow  such  transfers 
between  it  and  the  defendant  at  other  points  as  the  interests 
of  commerce  may  require. 

Beck,  J.,  dissenting. — I.  No  fact,  argument  or  authority 
has  been  brought  to  my  attention  upon  the  rehearing  of  this 
case  which  has  diminished  the  confidence  I  possessed  at  the 
time  of  the  announcement  of  the  decision  of  this  court,  in  the 
views  and  conclusions  presented  in  my  dissenting  opinion 
then  filed.  The  reargument  on  the  part  of  defendant,  while 
of  admitted  ability,  has  developed  nothing  new  in  the  case 
which,  in  my  opinion,  supports  the  decision  of  the  majority 
of  the  court.    I  have,  upon  the  rehearing,  reviewed  the  whole 
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ground  of  controversy,  and  though  anxions  to  concur  with 
my  brothers  find  myself  unable  to  do  so.  The  fact  that  three 
of  the  Justices  now  on  the  bench,  who  have  taken  their  seats 
here  since  the  decision  of  the  cause,  concur  with  the  three  who 
announced  that  decision,  has  stimulated  me  to  greater  care  in 
the  re-investigation  of  the  case,  and  begotten,  I  must  confess, 
a  strong  desire  on  my  part  to  unite  with  them  in  their  views 
of  the  law.  But  this  inducement,  strong  though  it  be,  has 
not,  as  it  should  not,  overcome  the  convictions  of  my  mind, 
planted  upon  the  most  thorough  and  careful  consideration  of 
the  questions  of  which  I  am  capable. 

*  The  facts  and  law  of  the  case,  as  I  understand  them,  have 
hedged  in  the  path  1  have  followed;  from  it  I  could  not 
depart. 

II.  I  do  not  think  it  necessary  to  adduce  now  further 
arguments  supporting  the  conclusions  of  my  dissenting  opin- 
ion heretofore  filed.  I  shall  confine  myself  to  pointing  out 
what  I  conceive  to  be  errors  and  misconceptions  of  facts  in  the 
preceding  opinion  of  Mr.  Justice  Adams.  It  is  admitted  in 
his  opinion  that  the  restrictions  imposed  by  the  statute  of 
the  State  in  question  would  not  '^  ordinarily  operate  as  a  bur- 
den upon  inter-state  commerce."  But,  it  is  e»id,  "if  it  may 
do  so  it  cannot  be  upheld."  The  opinion  then  proceeds  to 
present  certain  supposed  cases  wherein  the  restrictions  would 
have  such  effects.  These  cases  I  will  proceed  to  notice,  and  I 
confidently  expect  to  show  that  they  are  purely  imaginary  and 
will  never  occur  in  the  prosecution  of  the  business  of  the  rail- 
roads, if  common  sense  and  the  best  interests  of  the  railroad 
corporations  control  their  affairs. 

The  first  is  the  case  of  defendant's  cars,  destined  for  Chey- 
enne, loaded  with  freight,  partly  consigned  to  that  place  and 
partly  to  San  Francisco.  It  is  not  the  custom  of  the  managers 
of  railroads  to  load  cars  with  freight  destined  to  several  towns, 
but  freight  for  the  several  stations  is  put  in  separate  cars. 
No  exception  to  the  rule  exists,  except  in  case  there  is  not 
enough  freight,  at  the  place  where  the  car  is  loaded,  consigned 
to  a  given  station  to  fill  it.  Now,  my  brother's  supposed  case 
is  unfortunately  chosen,  for  it  is  hardly  probable  that  there 


Digitized  by 


Google 


DECEMBER  TERM,  1876.  378 

The  City  of  Coancll  Blulb  v.  The  K.  C,  St.  J.  &  C.  B.  B.  Oo. 

eTer  will  such  a  thing  occur — that  less  than  a  car  load  of 
freight  in  one  train  will  ever  be  sent  through  to  San  Fran- 
cisco. But  suppose  such  a  thing  should  happen,  would  it  not 
be  more  reasonable  and  less  expensive,  if  it  should  be  put  in 
a  car  with  Cheyenne  freight,  to  carry  it  through  to  San  Fran- 
cisco, discharging  the  Cheyenne  freight,  and  if  it  be  necessary, 
supplying  its  place  with  freight  destined  from  that  place  to 
San  Francisco}    Surely,  it  would. 

In  the  case  supposed  by  my  brother,  there  would  be  more 
transfers  and  handling,  and  consequently  more  expense,  than 
by  sending  the  San  Francisco  freight  in  a  through  car  and 
completing  its  burden  with  way  freight  at  Cheyenne.  In  the 
case  supposed  by  Mr.  Justice  Adams,  the  car  returns  empty 
from  Cheyenne  if  it  cannot  be  loaded  with  freight  not  in  the 
hands  of  the  Union  Pacific  Company.  Surely,  it  cannot  be 
thought  the  cars  could  or  would  be  loaded  with  freight  brought 
by  the  Union  Pacific  Company  from  points  west  of  Cheyenne, 
thus  making  a  transfer  there  from  its  cars  to  those  of  defend- 
ant. The  case  supposed,  it  will  be  readily  seen,  involves  delay 
and  expense  in  transferring  freight,  thus  breaking  a  continu- 
ous line  of  railroad  demanded  by  the  wants  of  commerce  and 
required  by  the  laws  of  Congress  under  which  the  Union 
Pacific  Railroad  Company  was  organized. 

III.  The  case  of  empty  cars  of  defendant  at  Omaha  equally 
fails  to  answer  the  purpose  for  which  it  is  introduced. 

If  these  cars  are  kdened  with  freight,  not  brought  to 
Omaha  by  the  Union  Pacific  Company,  to  be  transported  to 
points  on  defendant's  road,  it  will  not  be  a  violation  of  the 
State  law  in  question.  If  they  are  loaded  with  freight  from 
the  cars  of  the  Union  Pacific  Company,  brought  from  the 
west,  all  there  is  of  it  is,  that  the  last  named  company  per- 
mits its  cars  to  be  idle  while  defendant's  are  used  between 
Omaha  and  Council  Bluffs.  But,  how  this  can  be  regarded  as 
a  burden  on  commerce,  I  fail  to  understand. 

It  affects  the  earnings  of  the  two  companies;  one  or  the 
other  must  carry  the  freight  from  Omaha  to  Council  Bhiffs. 
If  defendant  does  not,  it  suffers  loss.  If  the  Union  Pacific 
Company  does  not,  it  is  the  loser.    But,  how  commerce  is  bur- 
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dened  in  either  case,  or  more  in  one  than  in  the  other,  in  my 
judgment,  cannot  be  made  to  appear. 

IV.  The  last  case  put  by  Mr.  Justice  Adams  is  not  within 
the  contemplation  of  the  statute  in  question.  If  defendant's 
cars  reach  Kearney  Junction  by  the  Burlington  &  Missouri 
River  Railroad,  and  their  freights  are  there  transferred  to  the 
Union  Pacific  Railroad,  which  is  the  case  supposed,  such 
transfer  is  not  forbidden  by  the  statute. 

The  first  section  provides  for  transfer  at  the  terminus  of  the 
roads.  The  second  section  does  not  forbid  the  Union  Pacific 
to  transfer  freight  to  roads  in  Nebraska,  to  the  Burlington  & 
Missouri  Railroad,  for  instance.  Ko  construction  forbidding 
such  transfer  can  be  placed  on  the  act 

The  statute  therefore  does  not  forbid  the  course  of  business 
contemplated  in  the  third  case  supposed  by  Mr.  Justice 
Adams.  The  cases  to  which  the  statute  is  at  all  applicable, 
in  my  judgment,  are  those  in  which  burdens  are  imposed 
upon  commerce  by  the  course  of  business  pursued  by  the  rail- 
road corporations. 

Commerce  requires  unbroken,  continuous  lines  of  trans- 
portation. The  statute  of  the  State  tends  to  secure  such  a 
line  over  the  full  length  of  the  Union  Pacific  Railroad,  and 
forbids  it  to  be  broken  within  two  or  three  miles  of  the  ext- 
ern terminus  of  that  road,  for  the  purpose  of  imposing  a  tax 
upon  commerce  by  the  levy  of  bridge  tolls  upon  the  cars  of 
other  corporations.  The  course  of  business  advocated  by  my 
brother  imposes  burdens  on  commerce;  the  law  of  our  State, 
which  this  court  pronounces  void,  removes  them. 

V.  It  is  a  familiar  doctrine  of  the  courts  that  a  statute 
will  not  be  declared  unconstitutional  except  in  dear  cases. 
Doubts  are  to  be  solved  in  favor  of  the  validity  of  a  statute, 
and  its  incompatibility  with  the  constitution  must  be  obvious 
and  admit  of  no  doubt. 

The  statute  when  capable  of  diflferent  interpretations  must 
receive  such  a  construction  that  it  may  be  upheld.     The  opin- 
ion of  Mr.  Justice  Adams  holds  the  law  of  the  State  uncon- 
stitutional by  applying  it  to  imaginary  cases,  which  we  have* 
no  warrant  in  saying  ever  have  or  ever  will  occur;  by  construing 
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it  to  impose  burdens  on  commerce,  when  it  in  fact  forbids 
them,  and  by  an  interpretation  extending  it  to  acts  not  within 
its  purpose  or  the  purview  of  its  language.  The  opinion,  in 
my  judgment,  disregards  the  doctrine  to  which  I  have  just 
referred. 

VI.  It  is  not  claimed  that  the  statute  of  the  State  en- 
croaches upon  ground  occupied  by  Congressional  enactments. 
Under  the  charter  of  the  Union  Pacific  Railroad  Company, 
and  other  acts  of  Congress,  the  company  is  required  to  oper- 
ate its  road  as  a  continuous  line.  It  has  been  held  by  the 
United  States  Supreme  Court,  in  Uniort  Pacific  H.  H.  Co.  v. 
Hall  et  al,,  91  U.  S.  (1  Otto.),  343,  that  the  eastern  terminus 
of  the  road  is  at  Council  Bluffs,  and  that  it  must  be  operated 
as  a  continuous  line  to  and  from  that  city.  In  that  case  a 
mandamtcs  issued  by  the  Circuit  Court  is  sustained,  which 
requires  the  road  to  be  so  operated,  and  forbids  transfers  to 
be  made  at  Omaha.  Thus,  by  the  mandates  of  the  Federal 
Court,  the  Union  Pacific  Railroad  Company  is  forbidden  to 
do  the  act  which  the  State  statutes  declares  shall  not  be  done 
by  the  defendant.  It  will  be  remarked  that  the  acts  of  Con- 
gress reach  only  the  Union  Pacific  Railroad  Company;  they 
do  not  forbid  other  railroad  companies  to  make  or  receive 
transfers  to  or  from  the  Union  Pacific  Company.  The  law 
of  this  State,  in  imposing  a  duty  or  inhibition  on  defendant, 
does  not  include  a  subject  legislated  upon  by  Congrees.  Its 
validity,  therefore,  is  not  affected  by  a  Congressional  enact- 
ment extending  to  the  same  subject. 

"While  the  decision  in  this  case  involves  important  constitu- 
tional doctrines  and  the  exercise  of  the  highest  judicial  pow- 
ers, it  will,  I  conceive,  be  of  little  practical  importance. 

The  statutes  of  the  United  States,  as  interpreted  and  en- 
forced in  Union  Pacific  P.  P.  Co.  v.  Hall  et  al.^  supra^ 
compel  the  Union  Pacific  Company  to  operate  its  road  to 
Gouncif  Bluffs  as  a  continuous  line  and  forbid  it  to  transfer 
freight  at  Omaha.  If  it  can  make  no  transfer  at  Omaha,  the 
right  of  the  defendant  secured  by  the  decision  of  this  court,  to 
receive  freight  transferred  there,  will  be  a  barren  right  that 
cannot  be  exercised. 
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Principal  and  Agent :  itndisclosed  principal  :  insubancb.  Where      (i«~^ 
a  party  applied  to  the  agent  of  an  insurance  company  for  insurance,  and       r~ 
the  agent  agreed  to  write  a  policy,  but  nothing  was  said  by  either  party       \(m 
xespeotmg  the  company  in  which  the  insurance  should  be  effected,  and 
the  policy  was  afterwards  written  by  the  agent,  held^  that  the  agency 
of  the  latter  was  not  affected  by  the  &ct  that  the  principal  was  undis- 
dosed. 

Insurance:  waiyxr  of  gokditions  of  poligt:  pringifal  aitd 
AGENT.  Where  a  policy  of  insurance  provides  that  the  company  shall 
not  be  liable  until  actual  payment  of  the  premium  is  made,  and  that  no 
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agrent  shall  be  held  to  have  waived  any  condition  of  the  policy  unless  the 
waiver  be  indorsed  thereon  in  writings  it  is,  nevertheless,  competent  fbr 
an  agent  to  bind  the  company  by  a  parol  agreement  extending  the  time 
of  payment  of  the  premium,  and,  under  such  agreement,  the  assured 
may  have  a  right  of  action  against  the  company  for  a  loss  by  fire. 

- :  PBOOF  OF  LOSS.    The  acceptance  of  the  proofs  of  loss  by  the  agent 


of  the  company,  and  the  failure  to  object  to  them  within  a  reasonable 
time,  precludes  it  from  afterward  making  objection,  either  to  their  form 
or  substance.  Any  objections  to  the  proofs  should  be  made  with  reason- 
able promptitude,  so  that  if  they  are  imperfect  they  may  be  corrected. 

TITLE  OF  property:  MISSTATEMENTS  OF  AQENT.     Any  mis- 


statements in  the  policy,  respecting  the  title  of  the  property  insured, 
made  by  the  agent,  will  not  release  the  company  from  liability. 

Appeal  from  Polk  Circuit  Court. 
Tuesday,  Maeoh  20. 

Action  on  a  policy  of  insurance  against  fire.  Performance 
of  all  the  duties  and  conditions  to  be  performed  by  the  assured 
was  averred,  "except  as  to  the  prepayment  of  the  premium, 
and  other  conditions,  the  performance  of  which  was  waived 
by  tLe  defendant.'^ 

The  answer  consisted  of  a  denial,  and  several  aflBrmative 
defenses  were  set  up,  which  presented  for  determination  the 
matters  referred  to  in  the  opinion. 

There  was  a  trial  by  jury.  Verdict  and  judgment  for  the 
plaintiffs,  and  defendant  appeals. 

Wrightj  Oaich  cfe  Wright^  for  appellant. 

Smith  dk  Baylies  and  Connor  cfe  Donovan^  for  appellees. 

Seevees,  J. — I.  It  is  claimed  by  the  plaintiff  that  insur- 
ance was  effected  by  one  Warner  with  Cook  &  Welling,  who 
1.  PRINCIPAL    were  insurance  agents.     Warner  met  Welling  on 

Sndi^osed     the  Street,  and  made  application  for  insurance; 

insurance.  and  what  was  said  at  the  time  by  Warner  and 
Welling  was  admitted  in  evidence,  and  it  tended  to  show  that 
Welling  agreed  to  issue  a  policy  of  insurance  and  to  extend  the 
time  for  the  payment  of  the  premium;  that  is,  he  would  give 
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Warner  credit  until  a  stated  time  for  the  premium.  Nothing 
was  said,  however,  by  either  party  as  to  the  company  with 
which  insurance  should  be  effected.  "Warner  desired  that  it 
should  be  in  a  good  company,  but  he  left  this  entirely  with 
Welling,  and  the  latter  returned  to  his  office  within  a  short 
time  and  wrote  up  the  policy  on  which  this  action  is  brought. 

Under  such  circumstances,  the  counsel  for  the  defendant 
insists  that  Welling,  at  the  time  of  the  conversation  in  the 
street,  was  not  acting  as  the  agent  of  the  defendant,  and  that, 
therefore,  the  latter  is  not  bound  by  what  he  then  agreed  or  by 
what  then  occurred  between  him  and  Warner. 

It  is  clear  and  undisputed  that  Welling  was  not  acting  for 
himself,  but  as  the  agent  for  some  one.  This  both  parties  well 
understood.  By  issuing  the  policy  the  defendant  received  the 
benefits  of  the  negotiations,  and  by  every  principle  of  fairness 
and  common  honesty  is  estopped  from  repudiating  the  bur- 
dens and  obligations  assumed  during  the  negotiations.  If  an 
agent  purchases  goods  for  an  lindisclosed  principal,  the  latter, 
when  discovered,  can  be  made  liable  on  the  contract.  Story 
on  Agency,  Sec.  267. 

The  mere  fact  that  thfe  principal  was  not  disclosed  oy  no 
means  destroys  the  agency,  when  it  was  understood  that  Wel- 
ling was  not  acting  as  a  principal,  and  by  accepting  the  bene- 
fits, or  supposed  advantages,  the  defendant  ratifies  the  agency, 
and  what  was  done  by  the  agent  during  the  negotiations,  and 
is  bound  thereby. 

II.  The  policy  provides  that  defendant "  shall  not  be  liable 
until  actual  payment  of  the  premium,  *  *  *  and  it 
2.1X8URANCE:  is  exprcssW  covenanted  by  the  parties  hereto  that 

waiver  of  con-  «,  .  j.  i.-  x»  i.i_ 

dition  of  poi-  no  officer,  agent  or  representative  ot  the  company 
wid  Sgent.^  shall  be  held  to  have  waived  any  of  the  terms  and 
conditions  of  this  policy,  unless  such  waiver  shall  be  indorsed 
hereon  in  writing."  And  the  court  instructed  the  jury  as 
follows: 

"  3.  Now,  if  the  jury  find  from  the  evidence  that  the  pre- 
mium was  not  paid  at  the  time  or  prior  to  the  issuance  of  the 
policy,  on  the  1st  day  of  April,  yet,  if  you  find  that  the 
defendant's  agent  told  Warner  that  he  could  pay  the  premium 
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at  any  time  within  the  month  of  April,  and  that  the  policy 
would  take  eflfect  from  its  date,  and  that  Warner  relied  upon 
the  same,  and  that  both  parties  treated  the  same  as  a  valid 
insurance,  then  such  acts  and  agreements  on  the  part  of  the 
agent  would  constitute  a  waiver  of  the  prepayment  of  the  pre- 
mium, and  the  fact  that  the  agent  failed  to  indorse  such  waiver 
upon  the  policy  will  not  prevent  a  recovery  in  this  action." 

Cook  &  Welling  were  authorized  to  issue  policies  without 
consultation  with  any  officer  or  agent  of  the  company.  They 
agreed  on  the  risks  and  premiums,  and  were  furnished  with 
blank  policies  properly  signed,  and  when  written  up  and  coun- 
tersigned by  them  such  policies  became  binding  on  the  com- 
pany. If,  therefore,  any  officer  or  agent  could  waive  the 
conditions  in  the  policy  in  question,  there  can  be  no  doubt 
these  agents  were  vested  with  such  powers. 

That  the  prepayment  of  the  premium  may  be  waived  by  a 
general  agent,  even  where  the  policy  recites  it  shall  not  be 
binding  until  the  cash  portion  of  the  premium  is  actually  paid 
in  money,  we  regard  ds  settled  by  the  authorities.  Mississippi 
Valley  Ins.  Co,  v.  Neyland,  9  Bush,  430;  Sheldon  v.  Conn. 
JUtUual  Ins.  Co,,  25  Conn.,  207. 

It  has  been  held  in  this  State,  where  the  policy  provided  it 
should  be  void  in  case  there  was  an  increase  of  the  risk,  unless 
consent  thereto  was  indorsed  in  writing  on  the  policy,  that 
such  writing  was  not  essential,  but  that  an  agent  might,  by 
parol,  waive  the  conditions  of  the  policy.  Viele  v.  Germania 
Ins.  Co,j  26  Iowa,  9. 

The  policy  clearly  implies  there  may  be  a  waiver  of  any  and 
all  conditions  by  an  agent,  but  declares  that  the  only  evidence 
of  such  waiver  shall  be  in  writing,  indorsed  on  the  policy. 

The  condition  in  relation  to  the  payment  of  the  premium 
seems  to  forbid  a  waiver  as  strongly  as  the  condition  that  what- 
ever is  done  in  this  respect  shall  be  expressed  in  writing  on 
the  policy.  Both  are  undoubtedly  inserted  at  the  instance  of 
the  defendant;  and  why  may  not  the  writing  be  waived  just 
as  well  as  the  prepayment  of  the  premium?  The  one  is  uo 
more  sacred  or  obligatory  than  the  other,  and  both,  it  may  be 
said,  are  equally  binding.    The  failure  to  pay  the  premium 
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does  not  render  the  policy  absolutely  void,  bnt  only  so  at  the 
option,  of  the  defendant,  and  if  delivered  to  the  assured  a  pre- 
sumption is  raised  that  a  short  credit  was  intended.  Brohm 
V.  Williamaburgh  Ins.  Co.^  35  N.  T.,  131.  If  the  agent,  by 
his  acts,  leads  the  insured  to  defer  payment  of  the  premium 
until  it  is  called  for,  and  a  loss  occurs  before  such  demand  is 
made,  the  company  is  bound.  Trustees  of  Baptist  Church  v. 
Brooklyn  Ins.  Co.^  19  N.  T.,  305;  Bowman  v.  Agrimdtural 
Ins.  Co.,  59  N.  T.,  521. 

The  policy  does  not  contain  any  limitation  on  the  power  of 
the  agent  to  waive  the  conditions,  but  only  prescribes  the  way 
or  manner  the  waiver  shall  be  evidenced.  It  may  be  said  to 
be  a  notice  to  persons  doing  business  with  the  company,  and 
if  brought  to  the  attention  of  the  assured  before  the  policy  is 
delivered,  it  might  be  regarded  as  obligatory  on  him.  But 
such  a  notice  in  a  delivered  policy  cannot  have  such  an  effect. 
Per  CoMSTOCK,  J.,  in  Trvstees  Baptist  Chwrch  v.  Brooklyn 
Insimmce  Co.,,  svpra. 

In  the  present  case  an  agent  with  large  discretionary  powere 
writes  up  and  delivers  the  policy  which  contains  the  condi- 
tion just  referred  to,  and  at  the  same  time  agrees  to  extend  a 
short  credit  for  the  payment  of  the  premium;  under  such  a 
state  of  facts  the  assured  had  the  right  to  suppose  all  condi- 
tions precedent  to  the  taking  effect  of  the  policy  had  been 
waived.  If  such  a  policy  be  held  void  it  would  be  sanctioning 
something  nearly  akin  to  a  fraud;  especially  is  this  true  in 
this  case,  where  the  assured  had  no  actual  notice  of  the  condi- 
tions in  the  policy.  That  he  was  bound  in  a  legal  sense  to 
know  may  be  conceded. 

When  the  policy  was  delivered  the  contract  was  complete, 
and  if  the  agent  by  his  agreement  or  conduct  misled  the 
assured,  and  thereby  induced  him  to  accept  the  policy  under 
the  belief  there  had  been  a  waiver  of  all  conditions  precedent, 
and  delivered  the  policy,  the  defendant  is  estopped  thereby. 
Westchester  Fi/re  Insurance  Compam/  v.  Ea/rle,  33  Mich., 
143. 

If  it  be  said  the  assured  may  in  all  cases  protect  himself  by 
seeing  that  the  requisite  indorsement  is  made  on  the  policy, 
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it  Diay  be  well  replied  that  the  company  can  protect  itself  by 
declining  to  deliver  the  policy  until  the  conditions  pi-ecedent  to 
its  taking  effect  are  performed.  Or,  if  it  be  said  the  policy  in 
question  was  delivered  by  an  agent  and  not  by  the  company, 
it  may  be  replied  thereto  that  there  was  no  absolute  necessity 
to  vest  the  power  to  deliver  the  policy  in  the  agent,  but  having 
done  so  the  defendant  should  be  bound  to  the  same  extent  as 
if  the  delivery  had  been  made  by  the  president  or  board  of 
directors  of  defendant.  Certainly  this  condition  is  not  unalter- 
able, and  it  must  be  true  that  the  same  power  that  prescribed 
it  may  waive  its  performance. 

The  action  in  Wright  v.  Hartford  Fire  Inmt^ra/nce  Cmn- 
pam/^  36  Wis.,  522,  was  on  a  policy  precisely  like  the  one  in 
the  present  case,  and  it  was  there  held  that  the  condition  we 
have  been  discussing  might  be  waived  by  the  acts,  conduct 
and  knowledge  of  the  agent,  though  no  written  consent  was 
indorsed  on  the  policy.  The  views  herein  expressed  are  fully 
in  accord  with  Viele  v.  Germania  Insurance  Company^ 
supra.  Indeed,  if  that  case  is  followed  to  its  logical  results 
it  is  decisive  of  the  main  question  in  this  case;  for  it  must  be 
obvious  there  can  be  no  distinction,  so  far  as  the  company  is 
concerned,  between  the  waiver  of  conditions  precedent  to  the 
taking  effect  of  the  policy,  and  those  subsequent  thereto, 
except  as  to  the  former  the  company  can  at  all  times  protect 
itself  by  declining  to  deliver  the  policy,  while  in  the  latter 
such  protection  cannot  be  so  readily  obtained,  or  the  power  of 
agents  to  waive  such  conditions  so  effectually  guarded. 

III.  There  was  evidence  tending  to  show  a  delivery  of  the 
policy.  In  fact,  if  the  evidence  of  Warner,  in  connection  with 
that  of  Welling,  as  to  the  entries  in  the  books  of  the  company, 
was  believed  by  the  jury,  there  is  no  question  as  to  there  being 
a  completed  contract  of  insurance,  and  also  a  delivery  of  the 
policy. 

It  is  not  specially  urged  that  the  verdict  in  this  respect  is 
against  the  evidence.  Under  the  well  established  rules  in  this 
respect  such  an  objection  could  not  be  successfully  urged. 

Nor  are  the  instructions  of  the  court  as  to  under  what  cir- 
cumstances the  contract  should  be  deemed  complete,  or  whether 
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it  was  essential  there  should  or  must  be  a  delivery  of  the 
policy  before  there  could  be  a  valid  contract  of  insurance, 
objected  to.  In  fact,  no  such  objection  could  be  successfully 
urged,  for  the  reason  that  the  law  applicable  to  the  claimed 
facts  as  laid  down  by  the  court  is  undoubtedly  correct.  The 
finding  of  the  jury  as  to  the  facts  is  conclusive  and  cannot  be 
reviewed  by  us. 

IV.  Having  determined  it  was  competent  to  show  a  parol 
waiver  of  the  conditions  of  the  policy,  it  necessarily  follows 
that  the  evidence  introduced  against  the  objection  of  the 
defendant  which  tended  to  so  prove  was  properly  admitted, 
and  that  the  objection  urged  in  this  court  in  reference  thereto 
is  not  well  taken. 

V.  By  the  terms  of  the  policy  the  loss,  in  case  one  occurred, 
was  not  payable  "  until  sixty  days  after  due  notice,  and  satis- 
^ :  proof  f^^ry  proofs  of  the  same."    It  is  said  the  proofs 

of  loss.  <^gpQ  fatally  defective.     This  may  be  admitted.. 

The  loss  occurred  in  April,  1874;  immediately  thereafter 
the  defendant  was  enjoined,  and  during  the  continuance  of  the 
injunction  could  not  settle  or  adjust  the  loss.  The  parties  to 
that  controversy  on  the  15th  day  of  May,  1874,  settled  and 
adjusted  the  matters  between  them.  This  adjustment  amoimted 
to  a  dissolution  of  the  injunction,  but  no  formal  entry  was 
made  on  the  records  of  the  court  until  August  afterwards. 
The  agents.  Cook  &  Welling,  were  informed  of  the  settlement 
on  the  16th  day  of  May,  and  on  the  12th  day  of  June  proofs 
of  loss  were  made  out  and  delivered  to  Cook  &  WeUing,  and 
the  evidence  tended  to  show  Buch  proofs  were  deemed  satis- 
factory by  them.  No  objection  was  made  to  the  proofs  so 
ftimished  until  August  21st,  1874,  at  which  time  a  letter  was 
written  the  assured,  making  certain  objections  thereto.  Good 
faith  required  that,  if  the  proofs  were  not  satisfactory,  notice 
should  be  given  the  assured  to  that  effect,  within  at  least  a 
reasonable  time. 

Objections  of  this  kind  are  technical  and  without  substan- 
tial merit,  and  the  insurer  should  make  such  known  with 
reasonable  promptitude  to  the  end  that  they  may  be  perfected 
if  possible. 
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The  fact  there  had  been  no  formal  entry  of  the  dismissal 
of  the  injunction  <iid  not,  in  our  opinion,  form  a  sufficient 
excuse.  To  all  intents  and  purposes  the  injunction  was  dis- 
solved when  the  settlement  was  made.  The  objections  to  the 
proofs  were  made  too  late,  and  cannot  be  urged  to  defeat  this 
action. 

VI.  The  evidence  tended  to  show  that  at  the  time  insurance 
was  applied  for  defendant's  agents  were  fully  informed  of  the 

4. :  title    condition  of  the  title  to  the  real  estate,  and  such 

niiSSSe-  '  agents  wrote  the  policy,  aud  the  assured  had  no 
agent.  actual  knowledge  of  the  statements  made  therein 

as  to  the  title  until  after  the  loss  occurred.  It  is  now  said  the 
policy  did  not  accurately  describe  the  title  of  the  assured.  If 
this  be  conceded  it  would  constitute  no  defense,  as  was  held 
by  this  court  in  Hmgaton  v.  Etna  Ins.  Co.j  42  Iowa,  46.  It 
therefore  follows  there  was  no  "fraud  or  attempt  at  fraud  or 
false  swearing"  on  the  part  of  the  assured.  Affirmed 

Adams,  J.,  having  been  of  counsel  in  the  case,  took  no  part 
in  the  decision. 


4*    3M  Tx  « 

y  44fi;  DuNBAB  v.  Stiokleb  et  al. 

^1^    ^  1.  Conveyanoe :  bpxbbbsed  coin>iTiON.    Where  a  conveyance  is  made 

L^  ^  upon  a  condition,  the  condition  expressed  in  the  deed  must  be  conclu- 

sively presumed,  in  the  absence  of  fraud,  accident  or  mistake,  to  be  the 
only  condition,  and  if  that  is  kept  the  title  cannot  be  assailed. 

2. : :  TIME  OP  PAYMENT.    Where  the  time  of  payment  fixed 

in  a  deed  is  upon  a  day  specified  '*  if  required  or  demand^/'  a  reas- 
onable time  is  allowed  after  demand  in  which  payment  may  be  made^ 

3. : :  CONSTOERATIOH.     A  conveyance  will  not  be  deemed 

voluntajy  and  improvident  when  made  in  consideration  of  an  agreement 
for  the  payment  of  money  which  is  enforceable  in  an  action  at  law. 

Appeal  from  Dubuque  District  Court. 

Tuesday,  Maboh  20. 

Action  in  equity  to  set  aside  a  deed.    The  plaintiff,  George 
Dunbar,  and  his  wife,  Margaret  Dunbar,  executed  the  deed 
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in  question  to  their  son-in-law,  John  Stickler.  The  consider- 
ation expressed  in  the  deed  is  $10,000.  In  the  deed  is  a 
condition  in  the  following  words: 

"  Now,  if  the  said  John  Stickler  shall  pay  or  cause  to  be 
paid  to  the  said  George  Dunbar  or  Margaret  Dunbar,  his  wife, 
interest  on  the  ten  thousand  dollars  herein  expressed  at  the 
rate  of  six  per  cent  per  annum,  interest  payable  annually,  if 
required  or  demanded,  during  the  lifetime  of  said  George  or 
Margaret  Dunbar,  then  this  deed  vests  in  said  Stickler  the  title 
fee  simple  absolutely  upon  the  death  of  said  George  and  Mar- 
garet  Dunbar,  to  all  the  lands  above  described.  But  should 
George  or  Margaret  Dunbar  survive  the  said  Stickler,  then  and 
in  that  event  the  heirs  of  said  John  Stickler  are  to  assume  and 
perform  the  conditions  above  set  forth  as  fully  and  faithfully 
as  if  he,  the  said  John  Stickler,  were  alive  to  perform  the 
same,  and  a  failure  on  their  part  to  do  so  will  vitiate  and 
render  this  conveyance  void. 

"The  intention  of  this  conditional  conveyance  is  to  make 
the  title  to  all  the  lands  set  forth  and  described  in  the  same 
absolutely  perfect  in  John  Stickler  upon  the  decease  of  George 
and  Margaret  Dunbar." 

After  the  execution  of  the  deed  the  said  John  Stickler 
died  intestate,  leaving  as  his  only  heir  the  defendant,  George 
Stickler. 

The  plaintiff  avei*s,  in  substance,  that  it  was  agreed  between 
him  and  the  said  John  Stickler  that  said  John  Stickler  would 
furnish  him  a  home  as  a  part  of  the  consideration  of  said  deed, 
and  that  said  John  Stickler  and  his  heirs  have  failed  to  do  so. 
He  also  avers,  in  substance,  that  on  the  day  the  sum  of  $600 
became  due,  as  provided  in  the  deed,  he  demanded  it  of  the 
defendant,  George  Stickler,  who  refused  to  pay  the  same  or 
any  part  thereof.  The  fact  in  regard  to  such  demand  and 
refusal  is,  that  at  the  end  of  the  year,  from  the  time  of  the 
execution  of  said  deed,  the  said  George  Stickler  had  been 
sick  and  was  then  recovering;  the  plaintiff  demanded  the 
$600  as  he  alleges;  the  defendant  replied  that  he  did  not  have 
the  money  by  him,  but  would  get  it  as  soon  as  he  could;  the 
next  day  the  defendant  procured  the  money  and  offered  it  to 
Vol.  xlv — 25 
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the  plaintiff,  but  the  plaintiff  declined  to  accept  it;  he  claime 
the  right  to  avoid  the  deed  on  the  ground  that  the  money  was 
not  offered  when  due;  and  that  neither  John  Stickler  nor  his 
heirs  have  provided  him  a  home  as  was  verbally  agreed;  he 
also  claims  that  the  conveyance  was  voluntary  and  improvi- 
dent, and  may  for  that  reason  be  set  aside.  Decree  for  de- 
fendant.    Plaintiff  appeals. 

McNulty  cfe  McCeney^  for  appellant. 

Myron  H.  Beach^  for  appellee. 

Adams,  J. — I.  Where  a  conveyance  is  made  upon  a  condi- 
tion, the  condition  expressed  in  the  deed  must  be  conclusively 
1  coNVKY-  presumed  (in  the  absence  of  fraud,  accident  or 
pre^/^n-  naistakc)  to  be  the  only  condition,  and  if  that 
dittoa.  condition  is  kept  the  title  cannot  be  successfully 

assailed.  To  engraft  upon  the  condition  expressed  in  the 
deed  another  by  parol  would  be  to  vary  by  parol  the  legal 
effect  of  the  deed.  That  this  cannot  be  allowed  is  substan- 
tially held  in  Isett  et  al.  v.  LucaSj  17  Iowa,  503.  See,  also, 
Henderson  v.  Henderson^  18  Mo.,  152.  For  some  purposes 
the  consideration  may  be  shown  to  be  different  from  that 
which  is  expressed.  But  the  rule  is  that  this  cannot  be 
allowed  for  the  purpose  of  avoiding  the  deed  or  varying  its 
effect.  If  there  are  exceptions  they  are '  in  cases  involving 
principles  peculiar  to  themselves.  For  instance,  the  consider- 
ation has  been  allowed  to  be  shown  to  be  more  than  that 
expressed  to  avoid  a  deed  upon  the  ground  that  it  was  improp- 
erly stamped. 

The  case  at  bar  is  an  ordinary  case  of  a  conveyance,  where 
the  title  was  not  to  become  absolute  except  upon  the  payment 
of  an  annual  sum  during  the  grantor's  life.  To  allow  the 
condition  to  be  enlarged  by  engrafting  thereon  by  parol  the 
further  condition  that  during  the  same  time  the  grantor  was 
to  be  furnished  with  a  home,  would  be  equally  as  objectiona- 
ble as  to  allow  it  to  be  enlarged  by  evidence  in  parol  that  the 
annual  sum  to  be  paid  was  greater  than  that  expressed. 

The  appellant  cites  P(?r^d7*  v.  Dubuque^  20  Iowa,  440,  as 
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containing  the  doctrine  upon  which  he  relies.  In  that  case 
the  creditor  of  a  municipal  corporation  had  an  interview  with 
a  committee  of  the  common  council,  in  relation  to  the  adjust- 
ment of  his  debt,  and  the  committee  made  a  report  in  writing 
to  the  council  of  the  terms  upon  which  the  debt  could  be 
discharged.  It  was  held,  in  an  action  upon  the  debt,  that  the 
introduction  of  the  report  in  evidence  did  not  preclude  the 
defendant  from  showing  the  conversation  at  the  interview. 
The  report  was  not  a  written  instrument  to  which  the  creditor 
was  a  party. 

II.    The  condition  expressed  in  the  deed  has,  we  think, 
been  substantially  performed.     The  deed  was  executed  upon 

2.  — : :  the  25th  day  of  November,  1873.    The  sum  of 

m?nt.  ^*^'  $600  provided  therein  to  be  paid  did  not  become 
payable  before  November  25,  1874,  nor  did  it  become  payable 
upon  that  day  by  simple  lapse  of  time.  It  was  to  be  payable 
"if  required  or  demanded."  On  that  day  it  was,  to  be  sure, 
demanded,  and  was  not  paid  nor  tendered  until  the  succeed- 
ing day.  But  we  do  not  think  that  the  title  was  forfeited. 
To  hold  that  it  was  would,  in  our  opinion,  be  placing  an  im- 
proper construction  upon  the  deed.  The  money  was  not  pay- 
able nntil  demanded.  We  cannot  think  that  a  forfeiture 
should  take  place  immediately  npon  non-payment  of  money 
not  due  until  demanded,  unless  such  forfeiture  is  expressly 
provided  for.  An  inspection  of  the  deed  in  question  will 
reveal  no  such  intention.  In  Hayden  et  al.v.  Stoughtoriy  6 
Pick.,  534,  PufNA^M,  J.,  speaking  of  forfeiture,  says:  "Where 
no  particular  time  is  mentioned  for  the  performance  of  a  con- 
dition subsequent,  the  law  requires  that  it  should  be  done 
within  a  reasonable  time."  In  the  case  at  bar  the  deed  had 
been  executed  and  delivered.  It  was  not  contemplated  that 
any  other  instrument  should  be  executed  to  pass  the  title.  Jt 
had  already  passed  subject  only  to  be  defeated  by  the  non- 
performance  of  the  condition.  An  application  is  now  made 
to  a  court  of  equity  to  re-vest  it.  If  it  can  be  done  at  all  it 
must  be  done  upon  equitable  grounds.  By  the  condition,  the 
$600  was  to  be  paid  annually  if  demanded.  It  is  clear  that 
if  the  grantee  had  agreed  simply  to  pay  $600  if  demanded, 
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he  would  have  a  reasonable  time  after  demand  in  which  to 
paj  it  before  any  equitable  ground  could  exist  for  declaring 
a  forfeiture  of  the  title  conveyed  by  the  deed.  As  the  obliga- 
tion to  pay  annually  was  made  to  depend  upon  demand,  we 
think  that  the  same  rule  should  apply.  The  construction 
contended  for  by  the  appellant  would  require  the  grantee  to 
hold  himself  in  readiness  by  keeping  a  fund  on  hand  to  pre- 
vent a  forfeiture.  The  plaintiflf  might  demand  the  money,  or 
any  part  thereof,  at  an}'  time  after  the  same  was  demandable. 
That  is  the  meaning  of  the  condition.  The  plain tiif  made 
what  he  deemed  a  provision  for  his  wants,  and  the  deed  must 
be  interpreted  in  the  light  of  such  purpose.  The  lapse  of  a 
single  day  after  demand  was  not,  under  the  circumstances 
shown,  an  unreasonable  delay  of  payment,  and  the  relief  asked 
cannot  be  granted  upon  that  ground. 

III.  The  appellant  contends  that  the  conveyance  is  volun- 
tary and  improvident,  and  that  it  should  be  set  aside  for  that 

3.  — : :  reason.     Upon  this  point  our  attention  is  called 

tion.  to  Oarnsey  v,  Munday^  ^4t  N.  J.,  243.     How  fat 

a  court  should  go  in  setting  aside  a  conveyance,  at  the  instance 
of  the  grantor,  on  the  ground  that  it  is  voluntary  and  improv- 
ident, we  need  not  stop  to  inquire.  The  plaintiff  avers  in  his 
petition  that  in  consideration  of  the  conveyance  the  said 
John  Stickler  agreed  to  pay  him  $600  a  year.  Possession  was 
taken  by  John  Stickler,  as  grantee,  and  upon  his  death  by  the 
defendant,  George  Stickler,  as  his  heir.  Such  an  agreement 
is  enforceable,  although  not  expressed  in  the  deed.  Trayer 
V.  ReedeTy  272,  ante.  The  conveyance,  therefore,  was  not 
without  consideration. 

lY.  As  the  defendant  has  tendered  to  plaintiff  two  sums 
of  $600  each,  we  think  he  should  have  a  judgment  for  $1200 
without,  interest  or  costs.  With  this  modification,  the  decree 
of  the  District  Court  should  be 

Affibmed. 
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The  State  v.  Waltebs. 

Criminal  Law:  assault  -with  intent  to  commit  bape:  evidence. 
Under  an  indictment  for  assault  with  intent  to  commit  rape,  evidence  of 
previous  assaults  upon  the  prosecutrix  is  admissible  to  show  the  intent 
with  which  the  act  charged  was  committed. 

:  evidence:  another  offense.    Evidence  of  another  distinct 

substantive  offense  is  not  admissible  to  establish  defendant's  guilt  of  the 
offense  laid  in  the  indictment. 

practice:  instruction.    It  is  the  duty  of  the  court  to  instruct 


the  jury  that  if  they  have  a  reasonable  doubt  of  the  degree  or  character 
of  the  assault,  they  should  only  convict  of  a  lower  degree  of  crime 
included  within  that  charged  in  the  indictment. 

Appeal  from  Allamakee  District  Court. 

Tuesday,  March  20. 

The  defendant  was  indicted,  tried,  convicted  and  sentenced, 
for  an  assault  with  intent  to  commit  a  rape  upon  the  person 
of  one  Mina  Shepard.     Defendant  appeals. 

Dayton  dk  Dayton^  for  appellant. 

M.  E.  Cutts,  Attorney  General,  for  the  State. 

Eotheook,  J. — I.  The  indictment  charges  that  the  alleged 
crime  was  committed  about  June  1,  1874.  The  complaining 
1.  CRIMINAL  witness  in  her  testimony  detailed  an  assault  which 
with  intent  to  she  alleged  the  defendant  committed  upon  her  in 
evidence.  \  June  or  July,  1874,  while  on  the  way  from  defend- 
ant's, residence  to  the  village  of  Waukon.  She  also  testified 
to  a  number  of  other  assaults  of  the  same  character,  some  of 
which  occurred  sometime  prior  to  finding  of  the  indictment. 
Objection  was  made  to  any  proof  of  assaults  unless  confined 
to  the  time  specified  in  the  indictment,  and  to  a  time  within 
the  statute  of  limitations.  The  objection  was  overruled  and 
exceptions  taken.  To  the  introduction  of  this  evidence  we 
believe  there  can  be  no  valid  objection.  In  an  indictment  for 
an  assault  with  intent  to  commit  a  rape,  evidence  of  previous 
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assaults  on  the  prosecutrix  is  admissible  to  show  the  intent 
with  which  the  act  charged  was  committed.  Wharton's 
American  Criminal  Law,  301. 

II.  The  State  introduced  as  a  witness  one  Dora  Shepard, 
who  testified  that  the  defendant  had  repeatedly  assaulted  her 
2. :  evi-    with  intent  to  commit  rape.     The  assaults  which 

er  offense.  "  she  testified  to  have  no  connection  whatever  with 
the  alleged  assault  committed  upon  the  complaining  witness, 
and  some  of  them  occurred  several  years  before  the  indict- 
ment was  found.  Objection  was  made  to  this  evidence,  which 
was  overruled  and  proper  exceptions  taken. 

This  ruling  of  the  court  was  erroneous.  It  is  a  general 
rule  that  nothing  shall  be  given  in  evidence  which  does  not 
directly  tend  to  the  proof  or  disproof  of  the  matter  in  issue. 
Evidence  of  a  distinct  substantive  offense  cannot  be  admitted 
in  support  of  another  offense.  Proof  of  some  other  felony 
committed  at  a  different  time  and  upon  or  against  another 
person,  and  having  no  connection  with  the  crime  charged,  is 
not  admissible.  Whatever  exceptions  there  may  be  to  this 
rule  in  cases  where  distinct  transactions  are  allowed  to  be 
shown,  to  establish  the  scienter  or  quo  animOj  we  think  this 
evidence  is  not  of  that  character.  Counsel  for  the  State  has 
cited  us  to  no  authority  sustaining  the  ruling  of  the  court 
below  in  admitting  this  evidence,  and  we  have  been  unable  to 
find  any  adjudicated  case  which  supports  such  rule. 

III.  The  court  gave  to  the  jury  the  following  instruction: 
^'The  form  of  your  verdict  will  be,  "we,  the  jury,  find  the 
3. :prac-  defendant  guilty ;  or,  we,  the  lury,  find  the  defend- 

tice:  instruc-        ^        ^        .,.     ,f  ^      '^ 

tion.  ant  not  guilty." 

The  instructions  did  not  Inform  the  jury  that  it  was  com- 
petent for  them,  under  the  indictment,  to  find  the  defendant 
not  guilty  of  the  crime  charged,  but  guilty  of  an  assault,  or  an 
assault  and  battery,  if  they  sliould  believe  from  the  evidence  that 
such  finding  would  be  proper;  nor  were  they  advised  that  if 
they  had  a  reasonable  doubt  of  the  degree  or  character  of  the 
assault,  that  they  should  only  convict  of  the  lower  degree. 
Code,  Sec.  4429.  The  instruction  above  quoted  excluded  from 
the  consideration  of  the  jury  a  material  issue  in  the  case,  and 
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compelled  a  verdict  either  of  guilty  as  charged  in  the  indict- 
ment or  not  guilty.     We  think  this  is  erroneous. 

There  are  other  alleged  errors,  some  of  which  present 
important  questions;  but  as  no  argument  has  been  made  upon 
the  part  of  the  State,  and  as  the  cause  must  be  reversed  for 
the  errors  above  enum'erated,  we  will  not  consider  them. 

Eeyersed. 


The  Ind.  School  Dist.  op  Lowell  v.  The  Ind.  School  Dist. 

OF  DuSEB. 

1.  Sohools:  subdivision  op  district  township:  apportionment  op 
ASSETS.  Upon  the  subdivision  of  a  district  township  into  independent 
districts,  the  directors  of  the  district  township  are  authorized  to  apportion 
the  assets  and  liabilities,  and  it  is  only  upon  their  failure  to  agree  that 
the  matters  in  dispute  are  to  be  referred  to  arbitrators.  The  consent  of 
the  various  independent  districts  is  not  necessary  to  the  jurisdiction  of 
the  district  directors. 


:  jurisdiction:  adjudication.  The  ac^judication  of  the  direc- 
tors of  the  district  township  in  the  apportionment  of  assets  and  liabilities 
is  final  and  conclusive  until  set  aside  by  proper  proceedings,  and  cannot 
be  attacked  collaterally. 

:  APPEAL  to  county  SUPERINTENDENT.    An  appeal  will 


lie  from  their  ac|judication  to  the  county  superintendent,  whose  decision 
is  binding  upon  the  parties  and  may  be  enforced  by  action  at  law. 

Appeal  from  Wapello  DisPrict  Gov/rt. 

Tuesday,  March  20. 

The  district  township  of  Competine  was  reorganized  into 
independent  school  districts,  plaintiflF  and  defendant  being 
among  the  number  of  independent  districts  thus  created. 
Upon  a  division  of  assets  and  liabilities  made  by  the  directors 
of  the  district  township,  as  provided  by  law  (Code,  Sees.  1715, 
1820),  the  defendant  was  required  to  pay  to  plaintift*  the  sum 
of  SlOO,  in  order  to  adjust,  equitably,  the  rights  of  the  respec- 
tive new  organizations.    To  recover  this  sum,  with  interest, 
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the  action  now  before  us  was  brought.  Upon  a  trial  to  the 
court,  without  a  jury,  judgment  was  rendered  for  plaintiff! 
Defendant  appeals. 

William  McNett^  for  appellant. 

TT.  ZT.  G.  Jdques^  for  appellee. 

Beck,  J. — The  proceedings  of  the  directors  of  the  district 
township,  in  making  the  distribution  of  its  liabilities  and  assets 
among  the  newly  created  independent  districts,  were  regular, 
at  least  no  objection  is  made  to  the  form  of  the  proceedings  or 
the  jurisdiction  of  the  tribunal  acting  in  the  matter.  The  only 
questions  made  in  the  case  involve  the  effect  to  be  given  to 
the  action  and  decision  of  that  tribunal,  composed  of  these 
directors. 

I.  The  petition  of  plaintiff  declares  upon  the  award  and 
decision  of  the  directors,  requiring  the  defendant  to  pay  plain- 
tiff the  sum  of  $100.  To  the  petition  defendant  answered, 
setting  up,  among  other  defenses,  that  it  never  assented  to  or 
agreed  to  be  bound  by  the  action  of  the  directors,  but  always 
protested  against  the  same  as  being  illegal  and  inequitable; 
that  plaintiff,  well  knowing  this,  took  no  steps  and  made  no 
proposition  to  arbitrate  the  matters  in  difference  between  the 
parties,  as  provided  by  law,  prior  to  the  commencement  of  this 
action,  and  that  defendant  never  refused  to  submit  the  differ- 
ences to  arbitration  but  proposed  so  to  do  on  its  part  As  a 
further  defense  it  is  alleged  that  the  directors  had  no  authority 
to  determine  that  defendant  slwuld  pay  the  sum  awarded,  or 
any  other  sum,  so  as  to  give  plaintiff  a  right  of  action  there- 
for, "nor  would  plaintiff,  in  any  event,  be  entitled  to  recover 
until  it  had  exhausted  its  remedy  by  arbitration  or  proposal  to 
arbitrate,  and  only  then  by  showing  that  the  amount  Claimed 
was  equitably  due,  upon  an  equitable  distribution  of  assets." 
Another  count  of  tha  answer  sets  up  facts  upon  wliich  it  is 
claimed  that  the  action  of  the  directors  did  not  result  in  a  fair 
and  equitable  division  of  the  assets  and  liabilities  of  the  dis- 
tricts, and  that  defendant,  under  a  just  distribution  of  the 
property  of  the  district,  instead  of  being  required  to  pay  to 
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plaintijff  the  sum  of  $100,  would  receive  from  other  independ- 
ent  districts  $129. 

A  demurrer  to  the  counts  of  the  answer  containing  these 
defenses  was  sustained.  This  ruling  of  the  District  Court 
constitutes  the  main  ground  of  objection  presented  for  our 
consideration  by  defendant's  counsel.  We  are  of  the  opinion 
that  the  demurrer  was  correctly  sustained. 

II.  Upon  the  organization  of  independent  districts  and  the 
abandonment  of  the  district  township,  the  directors  of  the  last 
1.  SCHOOLS :     named  corporation  are,  by  the  statute,  constituted 

of  district  a  tribunal  for  the  distribution  of  its  assets  and 
apportion-  liabilities  among  the  newly  created  districts.  Code, 
sets.  Sees.  1820, 1715.    The  last  section  cited  contains 

this  sentence,  upon  which  a  question  of  construction  is  raised . 
by  defendant:  "The  respective  boards  of  directors  shall,  im- 
mediately after  such  organization  [of  the  independent  district], 
make  an  equitable  division  of  assets  and  liabilities  between  the 
old  and  new  districts;  and,  in  case  of  failure  to  agree,  the 
matter  may  be  decided  by  arbitrators,  chosen  by  the  parties." 
Defendant  insists  that,  under  this  provision,  if  the  independ- 
ent  districts  do  not  agree^  assent  to  the  distribution  made  by 
the  directors,  an  arbitration  must  be  had  in  order  to  settle  their 
diflferences.  But  this,  most  obviously,  is  not  the  meaning  of 
the  language  of  the  latter  part  of  the  quotation.  The  disagree- 
ment  therein  provided  for  is  not  of  the  newly  created  districts, 
but  of  the  directors  of  the  districts  who  make  the  distribution 
— the  disagreement  in  the  tribunal  acting  upon  the  matter 
before  them.  The  conclusion  is  so  apparent  that  further  con- 
sideration of  the  question  is  not  demanded.  The  fact,  then, 
set  up  in  the  answer,  that  no  arbitration  was  had  or  demanded 
by  plaintiff  constitutes  no  defense  to  the  action. 

III.  We  are  next  required  to  determine  the  effect  of  the 
action  of  the  directors  in  making  the  distribution  of  assets  and 
2. :  ju-     liabilities.      The  directors  constituted,  under  the 

adjudication,  law,  a  Special  tribunal  to  determine  questions 
growing  out  of  the  equitable  distribution  of  assets  and  liabili- 
ties of  the  district  township  among  the  independent  districts 
succeding  it.    Their  determination  of  these  questions  and  their 


Digitized  by 


Google 


894  SUPREME  COURT  OF  IOWA, 

The  Ind.  School  DIst.  of  £x)well  y.  The  Ind.  School  Dist.  of  Duser. 

final  action  upon  the  subject  intrusted  to  their  jurisdiction,  as  the 
adjudication  of  all  otlier  tribunals  created  by  law,  were  final 
and  conclusive  until  reversed  by  proper  proceedings,  and  can- 
not be  attacked  in  collateral  actions.  Code,  Sees.  1820,  1715; 
Diet,  Tp,  of  Viola  v,  Dist.  Tp.  of  Audubon^  p.  104,  ante; 
Indu  District  of  Oakville  v.  Ind,  Dist.  of  Asbury^  43  Iowa, 
444;  Ind.  Dist.  of  Georgia  v.  Ind.  Dist.  of  Victory y  41  Iowa, 
821. 

The  facts  set  out  in  defendant's  answer,  if  admitted,  estab- 
lish error  in  the  decision  of  the  directors,  and  nothing  more; 
but  decisions  of  tribunals  of  this  character  cannot  be  ques- 
tioned for  error  in  collateral  proceedings  brought  to  enforce 
them.  The  matters  pleaded  by  defendant  constitute  no  de- 
fense to  this  action;  the  demurrer  was  properly  sustained. 

IV.  It  is  argued  that  the  decision  of  the  directors  cannot 
be  final  and  conclusive,  in  an  action  to  enforce  it,  because  there 

3 .  .  can  be  no  review  of  their  action  on  appeal  to  the 

county  super-  <5ounty  superintendent.  But  the  premises  upon 
lutendent.  which  this  argument  is  based  cannot  be  admitted. 
Appeals,  in  all  cases  of  law  and  fact,  may  be  taken  from  the 
directors  to  the  county  superintendent.  Code,  Sec.  1873; 
Vance  v.  Dist.  Tp.  of  Wilton^  23  Iowa,  408;  Ind.  District' 
of  Granville  v.  Board  of  SiipervisorSj  25  Iowa,  305. 

But  it  is  insisted  that,  as  the  county  superintendent  could 
not  render  a  judgment  upon  an  appeal  in  the  exercise  of  judi- 
cial authority,  the  action  of  that  oflScer  would  conclude  neither 
party.  While  his  final  action  would  not  be  in  the  nature 
of  a  judgment,  upon  which  process  for  the  collection  of  the 
amount  awarded  to  the  party  recovering  could  issue,  it  would 
be  a  decision  binding  upon  the  parties.  In  that  case,  the 
remedy  for  the  collection  of  the  amount  awarded  would  be  by 
action.  No  other  remedy  is  given  upon  the  decision  of  the 
directors. 

The  record  fails  to  show  error  in  the  judgment  of  the  court, 
rendered  upon  the  evidence  submitted  under  the  issues  joined 
upon  the  pleadings.     It  is,  therefore. 

Affirmed. 
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Wadswobth  &  Co.  V.  Wallikeb. 

1.  Execution:  release  of  attached  fropertt:  sheriff.  An  officer 
who  holds  goods  in  his  possession  under  a  writ  of  attachment  may,  at 
his  discretion,  release  the  same  upon  the  claim  of  a  third  party  that  he 
is  their  owner;  but  the  officer  does  so  at  his  peril,  and  he  has  the  bur- 
den of  establishing  that  the  attached  property  did  not  belong  to  the 
execution  defendant. 

2. : :  evidence.  In  an  action  for  damages  against  the  offi- 
cer for  the  release  of  the  property,  the  latter  may  introduce  evidence  to 
show  that  the  execution  defendant  was  not  the  owner  of  the  attached 
property. 

Appeal  from  Clinton  Circuit  Court.  \ 

"Wednesday,  Mabch  21. 

The  plaintiifs  allege  that  in  December,  1874,  they  com- 
menced an  action  in  the  Clinton  Circuit  Court  against  G.  H. 
Parkinson  to  recover  $295.67,  and  caused  a  writ  of  attachment 
to  issue  and  to  be  levied  upon  the  property  of  said  Parkinson; 
that  on  the  18th  day  of  December,  1874,  the  defendant,  J. 
H.  Walliker,  sheriff  of  Clinton  county,  in  virtue  of  said  writ 
of  attachment  levied  upon  twenty-six  boxes  of  goods,  as  the 
property  of  Geo.  H.  Parkinson,  said  boxes  marked  "  Mortimer 
Rice,  Maquoketa;"  that  the  defendant  without  any  order  of 
court  or  direction  of  plaintiff  unlawfully  released  said  goods 
from  the  lien  of  the  attachment,  and  allowed  the  same  to  be 
removed  beyond  his  custody  or  control;  that  plaintiffs  have 
prosecuted  their  claim  against  Parkinson  to  judgment,  and 
that  by  reason  of  the  release  of  said  property  they  have  been 
unable  to  collect  anything  on  their  judgment,  which  is  wholly 
unpaid.  Plaintiffs  ask  judgment  against  defendant  on  bis 
bond  for  the  sum  of  five  hundred  dollars. 

The  defendant,  for  answer,  alleges  that  the  writ  of  attach- 
ment was  in  the  hands  of  his  deputy,  and  that  all  that  was 
done  thereunder  was  done  by  the  deputy;  he  denies  that  the 
twenty-six  boxes  of  goods  levied  on  and  mentioned  in  the 
petition  were  at  the  time  of  the  levy  the  property  of  the  said 
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Parkinson,  and  denies  that  the  release  was  unlawful.  The 
answer  alleges  that  at  the  time  of  said  levj  and  release  the 
title  to  said  property  was  in  fact  in  one  Mortimer  Rice,  who 
was  in  the  |)ossession  thereof,  and  was  the  absolute  owner  of 
the  same. 

The  cause  was  tried  by  the  court  and  judgment  was  ren- 
dered in  favor  of  plaintiff  for  $331.98,  and  costs.  The  defend- 
ant appeals.     The  material  facts  are  stated  in  the  opinion. 

Aylett  R.  Cotton^  for  appellant. 

Martin  cfe  Murphy  and  Oeo.  B.  Young^  for  appellee. 

Dat,  Oh.  J. — ^The  facts  are  as  follows:  On  the  18th  day 
of  December,  1874,  the  twenty-six  boxes  of  goods  levied  upon 
were  at  the  depot  in  De  Witt,  marked  "Mortimer  Rice, 
Maquoketa,  Iowa,"  and  were  awaiting  shipment  to  that  place. 
On  that  day  Wm.  A.  Lynch,  an  attorney  of  Davenport,  came 
to  the  depot  with  a  petition  in  attachment,  an  attachment 
bond,  and  an  indemnity  bond,  with  a  view  of  attaching  prop- 
erty of  Geo.  H.  Parkinson,  on  a  claim  of  $295.67,  in  favor  of 
plaintiffs.  He  found  Dearborn,  the  deputy  sheriff,  just  in  the 
act  of  levying  a  writ  of  attachment  upon  said  property,  to 
satisfy  a  claim  of  Philip  Gohlman  v.  Parkinson,  for  the 
sum  of  $200;  some  boxes  having  been  selected  out  for  the 
purpose  of  levy,  but  no  return  having  been  nnide  upon  the 
writ  of  attachment.  A.  Howat,  of  the  firm  of  Merrill  & 
Howat,  attorneys  for  Gohlman,  was  present,  and  at  the  solici- 
tation of  Lynch  was  induced  to  consent  that  the  attachment 
of  Gohlman  should  be  levied  upon  all  the  twenty-six  boxes  of 
goods,  and  that  they  should  be  held  under  that  levy  until 
Lynch  could  go  to  Clinton  and  procure  a  writ  of  attachment 
under  plaintiffs'  claim.  The  deputy  sheriff  was  induced  to  so 
make  the  levy  at  the  solicitation  of  Lynch  and  Howat,  Lynch 
agreeing  to  indemnify  the  slieriff  for  what  might  be  done. 
Lynch  went  to  Clinton,  procured  a  writ  of  attachment  and 
returned,  and  about  six  o'clock  in  the  evening  of  the  same 
day  the  writ  was  levied  upon  the  tweiity-six  boxes  of  goods. 
Lynch  tendered  Dearborn  for  the  use  of  defendant  an  indem- 
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nifjing  bond  in  the  penal  8um  of  $900,  reciting  that  it  was 
for  the  purpose  of  holding  Walliker  harmless  from  damages 
and  loss  for  levying  upon  property  to  the  extent  in  value  of 
$450.  Dearborn  objected  to  the  bond  and  said  he  wanted  a 
bond  for  $3,000,  which  Lynch  agreed  to  give.  Tliis  occurred 
on  Friday.  On  Saturday  Lynch  returned  to  Davenport  and 
procured  the  assent  of  the  sureties  upon  the  bond  to  fix  the 
penalty  at  $3,000,  but  the  recital  that  the  bond  was  for  the 
purpose  of  holding  Walliker  harmless  for  attaching  property 
to  the  extent  of  $450  was  unchanged.  This  bond  was  returned 
to  Dearborn  by  mail  on  Monday.  Merrill  &  Howat  had  also 
agreed  to  execute  an  indemnifying  bond  in  the  amount  of 
$3,000,  on  account  of  the  Gohlman  attachment  In  the  mean- 
time Mortimer  Eice  served  upon  Dearborn  a  notice  that  he 
claimed  the  property,  and  soon  thereafter  he  commenced  a 
suit  against  the  sheriff  and  his  sureties  for  $4,500,  on  account 
of  levying  the  attachment.  Merrill  &  Howat  neglected  to 
execute  any  indemnifying  bond.  Afterward  defendant  offered 
to  release  to  Rice  ten  boxes  of  goods,  and  to  retain  simply 
enough  to  satisfy  the  attachments.  Rice  refused  to  accept  a 
part  of  the  goods,  and  thereupon  defendant  released  all,  and 
the  action  for  damages  was  withdrawn. 

The  defendant  sought  to  prove  who  was  the  owner  of  the 
attached  property  on  the  18th  day  of  December,  1874.  This 
testimony  was  objected  to  by  the  plaintiffs  for  the  reason  that 
they  seek  to  recover  in  this  case  by  reason  of  having  indem- 
nified the  ofiicer  against  holding  the  goods  levied  on,  and, 
inasmuch  as  the  ofiicer  was  indemnified,  the  defendant  is  con- 
cluded and  estopped  from  showing  as  a  defense  that  the  prop- 
erty belonged  to  any  other  person  than  the  attachment  debtor. 
The  objection  was  sustained,  and  the  action  is  assigned  as 
error. 

In  sections  3055,  3060,  are  found  the  provisions  respecting 
an  indemnifying  bond.  These  sections  relate  exclusively  to 
the  levy  of  an  execution  and  have  no  reference  to  an  attach- 
ment. They  provide  that  an  officer  is  bound  to  levy  an  exe- 
tion  upon  property  in  the  possession  of,  or  that  he  has  reason 
to  believe  belongs  to,  the  defendant^  or  on  which  plaintiff 
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directs  a  levy  unleBS  lie  lias  received  notice  in  writing  from 
some  other  person  that  the  property  belongs  to  him ;  and  that 
if  he  receives  notice  after  levy  he  may  release  the  property 
unless  bond  is  given,  and  that  the  officer  shall  be  protected 
from  all  liability  until  he  receives  such  notice.  When  bond 
is  given  as  required,  to  the  approval  of  the  oflScer,  he  shall 
proceed  to  subject  the  property  to  the  execution,  and  the 
claimant  or  purchaser  of  the  property  shall  be  barred  of  any 
action  against  the  officer,  if  the  surety  on  the  bond  was  good 
when  taken,  but  they  may  maintain  an  action  upon  the  bond. 
Appellee  insists  that  it  is  immaterial  whether  the  above 
sections  apply  to  the  case  of  an  attachment  or  not,  since  the 
bond  was  given,  and  is  good  as  a  common  law  bond.  Citing 
Sheppard  cfe  Morgan  v,  Collins^  12  Iowa,  670;  OarreUon  v. 
Reeder  et  al.^  23  Id.,  21;  Cole  v,  Parker,  7  Id.,  167. 

It  may  be  admitted  that  the  bond  in  question  is  good  as  a 
common  law  bond;  but  if  it  is  a  bond  not  authorized  by  the 
1.  EXEctTTiox:  statute  its  eflfect  can  not  be  determined  by  the 
tach^dproD^  Statute.  There  is  no  statutory  provision  as  to  this 
erty:  sheritf.  \^x^^  that  the  officer  must  hold  the  property  at  all 
events,  and  that  the  claimant  or  purchaser  of  the  property 
shall  be  barred  of  any  action  against  him.  Being  a  common 
law  bond  its  eflfect  must  be  determined,  not  by  statute,  but  by 
common  law  principles.  If  the  officer  had  retained  this  at- 
tached property  he  would  have  been  compelled  to  answer  for 
its  value  to  Kice,  if  he  had  succeeded  in  establishing  his  own- 
ership of  the  property.  Being  thus  made  liable  to  Rice  he 
would  have  had  his  action  over  against  plaintiflTs  for  the 
amount  of  recovery  against  him.  In  other  words,  whatever 
plaintiflTs  made  out  of  the  property  attached,  they  would  be 
obliged  ultimately  to  answer  for  to  the  defendant  as  damages 
on  the  bond.  In  the  absence  of  any  statutory  provision  we 
do  not  see  why  the  officer  may  not,  at  the  peril  of  showing  the 
real  ownership  of  the  property,  discharge  the  attached  prop- 
erty, whilst  the  writ  of  attachment  is  yet  in  his  hands,  and 
thus  prevent  this  circuity  of  action.  Of  course,  under  such 
circumstances,  the  burden  of  proof  would  be  upon  the  officer 
to  show  that  the  attached  property  did  not  belong  to  the 
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attachment  defendant.  This  view,  it  seems  to  us,  is  clearly 
right  in  principle,  and  it  is  not  without  support  in  authority. 
In  Commonwealth  v.  Vandyke^  57  Penn.  St,  34,  which 
was  an  action  against  a  sheriff  and  his  sureties  upon  an  official 
bond,  the  court  say:  "  It  may  certainly  be  considered  as  settled 
by  the  case  of  Commonwealth  v.  Watm/>ugh^  6  Wharton,  117, 
that  in  an  action  against  the  sheriff  for  a  false  return  of  rmilla 
hona^  to  a  writ  ot  fieri  facias^  unless  it  appears  that  the  prop- 
erty pointed  out  by  the  plaintiff  actually  belonged  to  the 
defendant  in  the  execution,  an  offer  to  indemnify  him  will  not 
make  him  liable  in  dan^ges.  This  decision  is  not  in  the 
least  shaken  by  Connecl^  v.  Walker^  9  Wright,  449,  for 
althou2;h  Woodwabd,  Ch.  J.,  in  that  case  animadverted  severe- 
ly and  justly  on  the  conduct  of  the  officer,  in  making  the 
return  to  the  writ  that  the  property  was  claimed  by  certain 
persons  who  had  given  bond,  which  plainly  was  no  legal 
return,  yet  it  was  not  denied  that  the  sheriff  could  show  title 
in  those  persons,  and  the  court  proceeded  to  examine  the 
questions  arising  upon  that  title."  The  case  of  Connelly  v. 
Walker  is  cited  and  relied  upon  by  appellee,  but  as  explained 
by  the  subsequent  case  of  Commonwealth  v.  Vandyke,  it  is 
an  authority  against  the  view  for  which  appellee  contends.  In 
lAiTmnia  v.  Kasson,  43  Barb.,  373  (376)  it  is  said:  "It  was 
held,  however,  by  the  Supreme  Court  of  this  State  in  Bayley 
V.  Bates  (8  John.,  185),  and  Van  Cleef  v.  Fleet  (15  Id.,  147), 
that  if  the  plaintiff  in  the  execution  tenders  a  sufficient  bond 
of  indemnity  to  the  sheriff  an  inquisition  will  not  justify  that 
officer  in  returning  that  the  defendant  has  no  goods,  if  the 
fact  turn  out  to  be  otherwise.  This  is  upon  the  ground  that 
the  inquisition  is  not  conclusive  of  the  right  of  property,  but 
is  merely  designed  to  protect  the  officer,  and  the  indemnity, 
when  tendered,  has  the  same  effect.  But  even  after  a  levy 
and  an  inquisition  finding  the  goods  to  be  the  property  of  the 
defendant,  I  apprehend  the  sheriff  is  at  liberty  to  return-  nulla 
bona,  provided  he  acts  in  good  faith;  but  in  so  doing  he 
assumes  the  responsibility  of  proving  property  out  of  the 
defendant  in  the  execution,. and  thus  supporting  his  return. 
And  I  think  it  reasonable  to  hold  that  he  may  make  the  same 
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return  after  indemnity,  but  in  so  doing  he  assumes  the  like 
responsibility;  and  this  is  what  is  meant  by  the  expression  in 
the  books  that  in  such  cases  he  acts  at  his  peril."  Citing  8 
Cowen  65;  6  Wend.,  309;  7  Id.,  236.  See  also  Fuller  v. 
Holden^  4  Mass.,  498;  Demvy  v,  WUla/rdy  11  Pick.,  519; 
Tyler  V.  Ulmer^  12  Mass.,  164;  Learned  v-  Bryarvt^  13  Mass., 
224;  Pott8  V.  Cowmowwealthj  4  J.  J.  Marsh.,  202.  Without 
an  attempt  at  a  review  of  the  authorities  which  may  seem  to 
indicate  an  opposite  view,  it  is  sufficient  to  say  that  the  doc- 
trine of  these  cases  receives  our  full  approval. 

We  are  clearly  of  opinion  that  tk)  court  erred  in  rejecting 
proof  of  the  ownership  of  the  attached  property,  even  if 
2 . .   defendant  was  indemnified,  of  which  we  entertain 

evidence.  great  doubt  under  the  testimony.  What  we  have 
said  will  not.be  understood  as  having  reference  to  a  statutory 
indemnifying  bond  under  execution.  The  effect  of  accepting 
such  bond  is  prescribed  by  statute. 

Kevebsed. 
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1.  County  Seat:  relocation  of:  power  of  supervisors.    The  board 

of  supervisors  are  not  authorized,  after  a  petition  and  remonstrance  have 
been  presented  to  them  respecting  a  change  in  the  location  of  a  county 
seat,  to  consider  an  application  by  any  number  of  the  signers  that  tJieir 
names  be  stricken  from  the  remonstrance. 

2.  : :  PETITION.    To  entitle  the  applicants  to  a  submission  of 

the  question  to  the  people,  the  number  of  signers  to  the  petition  should 
not  only  be  at  least  one-half  the  legal  voters  of  the  county,  but  should 
also  be  greater  than  the  number  of  remonstrants  thereto. 

Appeal  from  Delaware  Circuit  Court. 

Wednesday,  March  21. 

The  plaintiffs,  voters  of  Delaware  county,  petitioned  the 
board  of  supervisors  to  submit  to  the  electors  of  the  county 
the  question  of  the  relocation  of  the  county  seat,  whether  it 
should  be  removed  from  Delhi  to  Manchester.    Proof  of  the 
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genuineness  of  the  signatures  and  the  qualifications  of  the 
signers  accompanied  the  petition.  A  remonstrance  against 
the  removal  of  the  county  seat  was  presented  to  the  board 
of  supervisors,  which  was  also  acccftnpanied  by  proof  of  the 
qualifications  of  the  signers  and  the  genuineness  of  their 
signatures.  At  the  same  time  another  paper  was  presented 
to  the  supervisors,  called  a  re-petition^  signed  by  418  voters, 
which  states  that  the  names  of  the  signers  thereof  are 
affixed  to  the  remonstrance,  but  their  signatures  were  pro- 
cured through  misapprehension  of  facts.  The  signers  of  this 
paper  asked  that  their  names  be  stricken  off  of  the  remon- 
strance, and  they  expressed  the  desire  that  the  question  of  the 
removal  of  the  county  seat  be  submitted  to  the  electors  of  the 
county.  Upon  the  consideration  of  the  petitions  and  the 
remonstrance,  the  board  of  supervisors  refused  to  submit  to 
the  voters  of  the  county  the  question  of  the  relocation  of  the 
county  seat. 

Thereupon  a  writ  of  certiorari^  upon  petition  of  plaintiffs, 
was  allowed  by  the  judge  of  the  Circuit  Court,  directed  to 
defendants,  the  supervisors  of  Delaware  county,  who  made 
return  thereto,  showing  the  proceedings  had  before  them  and 
their  action  upon  sundry  questions  arising  in  the  case,  as  well 
as  their  final  decision. 

Upon  the  trial  in  the  Circuit  Court,  the  rulings  of  the 
supervisors  upon  certain  questions  were  affirmed,  and  upon 
another  reversed,  and  the  cause  was  certified  back  witli  direc- 
tions that  the  petition  and  remonstrance  be  again  considered 
and  recanvassed,  in  compliance  with  the  law  as  determined  by 
the  court.  From  this  decision  plaintiffs  appeal.  The  further 
facts  of  the  case  involved  in  the  points  ruled  in  the  opinion  of 
this  court  appear  therein. 

A.  S.  Blaivy  Calvin  Toran^  Chas,  F.  Bronaon  and  E.  M. 
Carry  for  appellants. 

J.  M.  Braytoriy  for  appellees. 

Beck,  J. — I.     In  determining  the  number  of  petitioners  for 
the  relocation  of  the  county  seat  and  remonstrants  against  it, 
Vol.  xlv— 26 
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the  supervisors  refused  to  consider  the  paper  presented  to 
them,  and  which  is  designated  by  both  parties  in  their  plead- 
ings and  arguments  as  a  re-petition.  This  was  signed  by  per- 
sons who  had  remonstrated  against  submitting  the  question  to 
the  voters  of  the  county — whose  names  appeared  upon  the 
remonstrance  submitted  to  the  supervisors.  This  action  was 
held  correct  by  the  Circuit  Court,  and  the  ruling  is  made  the 
first  ground  of  objection  to  its  decision. 

The  proceeding  before  the  board  of  supervisors  for  the  relo- 
cation of  the  county  seat  is  special  in  its  character.  The 
1.  rouNTT  tribunal  is  clothed  with  no  other  powers  than 
tjonof:  pow-  those  Conferred  by  the  statute  creating  it.  It  will 
visore.  be  discovered  that  these  powers  are  few  and  easy 

of  comprehension.     They  are  these  and  no  others: 

1.  The  reception  of  petitions  and  remonstrances. 

2.  To  determine  the  genuineness  of  the  signatures,  and 
whether  the  signers  be  legal  voters. 

3.  To  count  those  persons  who  both  petition  and  remon- 
strate, as  remonstrants  onlv. 

4.  To  determine  whether  the  number  necessary  to  authorize 
the  submission  of  the  question  to  the  electors  of  the  county, 
petition  therefor. 

5.  To  order  an  election  if  the  petition  be  signed  by  the 
proper  number  of  voters,  or  to  refuse  so  to  do  if  the  petitioners 
be  not  the  number  required  by  law.     Code,  §  §  282,  283,  285. 

The  supervisors  are  required  by  the  statute  to  act  upon  the 
petition  and  remonstrance,  after  the  qualification  of  the  signers 
as  voters  and  the  genuineness  of  their  signatures  have  been 
determined.  They  have  no  power  to  inquire  into  the  circum 
stances  under  which  signers  thereto  affixed  their  names,  or 
whather,  after  they  had  done  so,  their  views,  wishes  or  wants 
had  changed.  They  were  not,  therefore,  authorized  in  this 
case  to  consider  the  application  of  those  persons  who  signed 
the  paper  called  the  re-petition  to  have  their  names  stricken 
from  the  remonstrance,  and  to  be  regarded  as  petitioners  for 
the  relocation  of  the  county  seat.  The  wisdom  of  so  restricting 
the  power  of  the  supervisors  will  plainly  appear  when  it  is 
considered  to  what  extent  of  investigation,  and  the  uncertainty 
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thereof,  they  might  be  led.  If  remonstrants,  upon  change  of 
their  wishes,  may  require  the  effect  of  papers  upon  which  the 
supervisors  are  to  act  to  be  correspondingly  changed,  so  may 
petitioners.  If  one  change  be  made,  two  may,  and  upon 
another  change  of  mind  the  petitioners  and  remonstrants  may 
require  the  supervisors  to  count  them  on  the  side  they  first 
espoused.  Not  only  would  there  be  almost  interminable 
investigation  and  great  confusion  in  the  business,  but  invita- 
tions would  be  given  to  the  partizans  of  the  different  localities 
to  call  to  their  aid  all  influences  which  might  tend  to  change 
the  mind  of  a  voter.  These  county  seat  contests  are  now 
attended  with  great  bitterness,  and  sometimes  charges  have 
been  made  of  unfair  practices  therein.  The  peace  of  commu- 
nities and  the  good  of  the  people  forbid  that  new  methods  of 
increasing  this  bitterness,  and  other  opportunities  for  unfair- 
ness, be  introduced  into  these  contests. 

II.     The  number  of  signers  to  the  remonstrance  exceeded 
the  number  of  names  upon  the  petition.     But  the  number  of 

^ . signers  to  the  petition  exceeded  a  majority  of  legal 

peution.  voters  of  the  county,  as  shown  by  the  last  preced- 
ing census.  Counsel  for  appellants  insist  that,  upon  finding 
this  fact,  the  supervisors  should  have  ordered  the  election. 
The  Circuit  Court  held  that,  to  authorize  the  supervisors  to 
order  the  election,  the  petitioners  therefor  should  exceed  the 
number  remonstrating  against  it,  and  be  at  least  one-half  of 
all  the  legal  voters  in  the  county  as  shown  by  the  last  census. 
We  think  the  view  entertained  by  the  Circuit  Court  is  clearly 
correct.  The  section  of  the  Code  (285)  upon  which  appellants 
rely,  provides,  that  upon  the  presentation  of  a  petition  "  signed 
by  at  least  one-half  of  all  the  legal  voters  of  the  county,  as 
shown  by  the  last  preceding  census,"  and  other  prerequisites 
having  been  complied  with,  the  supervisors  shall  order  a  vote 
to  be  taken  at  the  next  general  election  upon  the  question. 
This  section  provides  that  the  vote  cannot  be  ordered  upon  a 
petition  having  a  less  number  of  signers  than  is  prescribed 
therein,  and  that  it  may  be  ordered  upon  that  number.  But, 
§  283  provides  that,  "if  a  greater  number  of  legal  voters 
remonstrate  against  the  relocation  than  petition  for  it,  no  elec- 
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tion  shall  be  ordered."  Tlie  two  sections  are  harmonions,  and 
when  considered  together  provide  that  the  election  shall  not 
be  ordered  unless  the  voters  petitioning  for  the  relocation 
of  the  county  seat  exceed  those  who  sign  the  remonstrance 
thereto.  But  in  no  case  shall  the  vote  be  ordered  unless  the 
petitioners  equal  one-half  of  the  legal  voters,  as  shown  by  the 
last  census.  If,  at  the  time  of  the  action  of  the  supervisors, 
the  voters  exceed  the  number  at  the  last  census,  so  that  a 
minority  of  all  the  voters,  signing  both  the  petition  and 
remonstrance,  are  equal  to  one-half  of  the  voters  enumerated 
in  the  census,  and  such  minority  petition  for  the  election,  it 
cannot  be  ordered,  for  the  reason  that  section  283  provides 
that  no  election  shall  be  ordered  "  if  a  greater  number  of  legal 
voters  remonstrate  against  the  election  than  petition  for  it." 

The  foregoing  discussion  disposes  of  all  questions  presented 
in  appellants'  assignilient  of  errors  and  argument.  We  think 
the  decision  of  the  Circuit  Court  is  correct. 

Affirmed. 

Seevers,  J.,  having  been  of  counsel  in  this  case,  took  no 
part  in  its  decision. 


Paesons  v.  Nutting  et  al. 


1.  Judgnoient:  EQUixxBiiE  jurisdiction.  A  court  of  equity  will  not 
interfere  to  restrain  the  collection  of  a  judgment  rendered  upon  a  claim 
admitted  to  be  due,  on  the  ground  that  it  was  rendered  without  juris- 
diction of  the  defendant  and  that  the  costs  incurred  were  oppressive. 

Appeal  from  Decatur  Circuit  Court,  . 

Wednesday,  March  21. 

The  petition  states  that  in  August,  1874,  the  defendant 
recovered  judgment  against  the  plaintiff  for  $166,  and  that  said 
judgment  is  void  for  want  of  jurisdiction;  that  no  notice  of  the 
pendency  of  the  action  was  ever  served  on  plaintiff,  nor  was 
there  an  authorized  appearance  in  said  action  for  him;  that  E. 
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W.  Curry,  the  attorney  who  claims  to  have  appeared  in  said 
action  for  plaintiff,  is  insolvent  and  was  so  at  the  time  of  his 
appearance;  and  that  said  judgment  was  obtained  by  fraud 
and  collusion  of  the  attorney  for  defendant  and  said  E.  W. 
Curry;  that  said  judgment  is  oppressive  for  the  reason  that  the 
amount  of  seventy-five  dollars  of  costs  have  been  made  thereon 
which  were  wholly  unnecessary. 

The  amount  of  the  indebtedness  from  plaintiff  to  defendant 
on  which  said  judgment  was  rendered,  and  that  plaintiff  has  no 
defense  thereto,  was  admitted;  that  execution  has  been  issued 
on  the  judgment  and  levied  on  plaintiff's  real  estate,  and  that 
he  had  no  knowledge  of  any  proceedings  against  him  until  May 
1, 1875. 

The  relief  asked  is  that  defendant  be  enjoined  from  selling 
said  lands  or  collecting  said  judgment,  and  for  all  other  proper 
relief.  To  this  petition  there  was  a  demurrer,  which  being 
sustained  the  plaintiff  appeals. 

W.  H.  Robb^  for  appellant. 

C.  C,  Mclntirey  for  appellees. 

Seevers,  J. — As  the  indebtedness  upon  which  the  judgment 
was  rendered  is  admitted  and  no  tender  or  offer  to  pay  such 
1.  judomknt:  amount  is  averred,  the  question  is  presented 
ffidiction.  "'  whether  the  relief  asked  should,  in  a  court  of 
equity,  be  granted.  It  is  claimed  the  judgment  is  oppressive 
in  so  far  as  the  unnecessary  costs  are  concerned.  The  petition, 
however,  seeks  to  enjoin  the  collection  of  the  whole  judgment, 
and  counsel  for  the  plaintiff,  in  his  argument,  insists  that  he  is 
entitled  to  such  relief,  and  does  not,  even  by  the  way  of  sug- 
gestion, concede  that  he  is  entitled  to  or  will  accept  less. 

It  would  seem  that  the  rule  that  he  who  asks  equity  must 
do  equity  applies  fully  here.  The  judgment,  it  may  be  con- 
ceded, was  improperly  entered,  and  that  plaintiff  was  not  bound 
thereby;  but,  inasmuch  as  he  concedes  that  he  is  indebted  to 
the  defendant  and  asks  a  court  of  equity  to  enjoin  the  collec- 
tion of  the  judgment,  we  think  he  should  at  least  tender  or 
offer  to  pay  what  he  thus  admits  is  justly  due  before  he  can 
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obtain  the  aid  of  a  court  of  equity.  Figgott  v,  Addicks^  8  G. 
Greene,  427;  Crawford  ck  Kimhall  v,  WhitCy  17  Iowa,  660; 
TaggaH  c&  TaggaH  v.  Wood,  20  Iowa,  236. 

According  to  the  plain  tijff's  own  showing,  that  portion  of  the 
judgment  which  he  claims  to  be  oppressive  could  have  been 
readily  separated  and  distinguished  from  that  portion  which 
is  admitted,  and  why  the  plaintiff  did  not  content  himself 
with  seeking  to  enjoin  such  oppressive  part  we  are  at  a  loss 
to  conceive.  Had  he  so  done,  or  expressed  a  willingness  to  be 
content  with  that  measure  of  relief,  we  are  not  prepared  to  say 
that  a  tender  or  offer  to  pay  would  have  been  necessary  before 
such  relief  could  have  been  granted.  In  this  respect  this  case 
is  distinguishable  from  Bryant  v.  WilliamSj  21  Iowa,  329. 

Affibmed. 


FBrrn  v.  The  City  of  Dubuque  and  The  0.,  D.  &  M.  R.  Co. 

1.  Bailroads :  damages:  evidence.  In  an  action  by  an  adjacent  owner 
against  a  railway  company  for  damages  for  the  occupation  of  a  street, 
whereby  access  to  his  property  is  obstructed  and  its  value  depreciated, 
the  deed  of  right  of  way  by  the  owner  is  admissible  in  evidence. 

2. :  :  OCCUPATION  op  stbeet.     The  fact  that  a  city  has 

granted  a  railway  a  right  to  lay  its  track  upon  one  of  its  streets  does  not 
deprive  the  owner  of  acljacent  property  of  the  right  to  maintain  an 
action  therefor,  if  he  has  suffered  special  injury  not  common  to  the  gen- 
eral public. 

8. : :  measure  op.    The  plaintiff  in  such  an  action  is  entitled 

to  recover  such  special  damages  as  he  may  have  suffered  from  the  time 
the  street  was  obstructed  until  the  commencement  of  his  action. 

4. :  OCCUPATION  OP  street:  liability  op  cities.    The  city  which 

has  granted  the  railway  company  the  right  to  use  its  street  does  not 
thereby  become  liable  for  its  obstruction  to  the  adjacent  owner. 

Appeal  from  Dvhuguc  District  Court. 

Wednesday,  March  21. 

The  petition,  in  substance,  sets  forth  that  the  plaintiff  is 
the  owner  of  part  of  a  certain  mineral  lot  in  the  corporate 
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limits  of  the  city  of  Dubuque;  that  a  legally  established  street 
passes  through  said  premises  running  along  the  bank  of  the 
Mississippi  river,  under  the  bluff,  and  said  street  is  th6  only 
way  by  which  plaintiff's  said  premises  can  be  approached; 
that  the  city  of  Dubuque  granted  to  the  defendant,  the  Chicago, 
Dubuque  &  Minnesota  Railroad  Company,  the  right  of  way 
over  said  street  for  the  purpose  of  laying  its  track  along 
and  over  the  same  and  running  its  trains  thereon,  and  that 
under  said  grant  the  said  railroad  company  has  laid  its  track 
along  and  upon  said  street  and  runs  its  trains  thereon,  and 
completely  and  wholly  occupies  said  street  so  as  to  entirely 
prevent  the  plaintiff  from  using  or  traveling  the  same  except- 
ing on  foot,  there  being  on  the  east  side  of  said  street  the 
Mississippi  river,  and  on  the  west  side  thereof  almost  precip- 
itous bluffs,  several  hundred  feet  high. 

It  is  further  alleged  that,  at  the  time  of  the  obstruction  of 
the  street  as  aforesaid,  the  plaintiff  was  engaged  upon  said 
premises  in  the  manufacture  of  glue-stock  and  material,  of 
soap-grease  and  material,  and  in  preparing  bones  and  horn  for 
various  uses  and  manufacturing  purposes,  and  had  long  prior 
thereto  Been  so  engaged;  that  in  the  manufacture  of  said 
various  products  he  used  the  offal  of  the  slaughter-houses  in 
and  about  the  city  of  Dubuque,  and  the  carcasses  of  horses, 
cattle  and  hogs,  and  that  the  occupation  of  said  street  by  said 
raih'oad  has  completely  excluded  and  prevented  him  using 
said  street,  and  from  hauling  loads  to  and  from  said  premises 
since  about  the  first  day  of  August,  1870;  that  his  manufac- 
turing business  has  been  interfered  with  by  defendant  since 
the  spring  of  1870,  and  since  about  August  1,  1870,  almost 
entirely  destroyed,  as  above  shown,  and  the  value  of  plaintiff's 
premises  have  greatly  depreciated  to  his  injury  in  the  sum 
,  often  thousand  dollars,  for  which  he  asks  judgment. 

The  defendants,  for  answer,  admitted  that  plaintiff  was  the 
owner  of  the  premises,  as  alleged  in  the  petition,  and  that  the 
street  upon  which  the  railroad  was  constructed  was  a  reg- 
ular established  street;  that  the  railroad  company  was  running 
its  cars  over  and  along  the  track  and  along  said  street;  that 
the  channel  of  the  Mississippi  river  runs  on  the  easterly  side 
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of  said  street,  and  a  precipitous  bluff  on  the  westerly  side;  that 
previous  to  the  time  the  railroad  was  constructed  plaintiff 
used  said  premises  in  the  manufacture  of  glue-stock,  soap- 
grease  and  Jike  material,  using  therefor  the  carcasses  of  ani- 
mals, and  denying  the  other  averments  of  the  petition. 

The  second  defense  set  up  in  the  answer  was  in  substance 
as  follows:  That  plaintiff,  well  knowing  the  topography  of 
the  ground  and  the  necessary  effect  of  the  construction  and 
operation  of  the  railroad  across  said  premises,  and  the  right 
of  said  company  to  control  the  entire  width  of  its  right  of  way, 
and  that  owing  to  the  narrow  strip  lying  between  the  channel 
of  the  river  and  the  precipitous  bluff,  it  would  be  necessary 
for  the  company  to  occupy  the  entire  width  of  the  street,  did, 
on  the  7th  day  of  December,  1870,  for  a  valuable  considera- 
tion, sell  and  convey  to  the  company  the  right  of  way  over 
said  premises,  with  the  full  privilege  to  said  company  to 
survey,  lay  out,  construct,  and  maintain  said  road  without 
any  further  consideration.  The  deed  referred  to  is  in  these 
words: 

"  Know  all  men  hy  these  presents^  That  in  consideration 
of  one  hundred  dollars  paid  me  by  the  Dubuque  &  Minnesota 
Railroad  Company,  and  the  benefit  I  expect  to  derive  from 
the  construction  of  the  said  road,  I,  Thomas  J.  Frith,  of  Du- 
buque county,  Iowa,  hereby  grant  and  convey  to  said  com- 
pany the  right  of  way  for  their  railroad  over  the  follcJwing 
described  lands:  North  half  of  mineral  lot  310  in  the  city 
of  Dubuque,  with  full  privilege  to  said  company  to  survey, 
lay  out,  construct  and  maintain  said  road  without  further 
consideration.  Thomas  J.  Fkith." 

"  December  7,  1870. 

Said  deed  was  duly  acknowledged. 

It  seems  that  a  demurrer  to  the  second  defense  was  sus- 
tained. Thei^e  was  trial  by  jury,  verdict  and  judgment  for  the 
plaintiff  for  fifteen  hundred  dollars,  and  defendants  appeal. 

S.  P.  Adams  and  ShiraSy  Van  Dmee  cfe  Henderson^  for 
appellants. 

Beach  c6  Hurd^  for  appellee. 
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EoTHKOCK,  J. — I.  The  court  gave  to  the  jury  the  following 
among  other  instructions: 

"  Streets  are  for  public  use,  by  any  and  aU  persons  that  seek 
to  travel  thereon,  and  the  appropriation  of  a  street  by  a  rail- 
road company  exclusively,  and  rendering  travel  thereon  impos- 
sible or  unsafe,  gives  to  any  property  holder  abutting  thereon 
a  right  to  recover  damages  therefor,  unless  such  individual 
does  not  own  the  fee  to  the  middle  of  the  street,  then  such 
person  only  owns  to  the  line  of  the  street,  and  cannot  recover 
for  any  damages  similar  to  the  case  at  bar." 

"The  plaintiff  and  his  grantors  being  the  owners  of  the 
premises  in  question,  they  were  by  virtue  thereof  the  owners 
in  fee  of  the  street^  or  in  other  words,  plaintiff  by  permitting, 
or  the  city  by  establishing  the  street,  gave  to  the  public  the 
easement  or  right  of  way  over  this  ground,  but  the  fee  or  own- 
ership remains  in  the  plaintiff.  Hence,  the  only  privilege  or 
right  taken  from  him  was  the  easement  the  public  had  in  this 
for  the  use  of  an  ordinary  street,  and  that  now  the  use  of  the 
same  for  the  purpose  of  a  steam  railroad  is  an  additional  bur- 
den, which  cannot  be  imposed  thereon  without  compensation 
to  the  proprietor  for  this  new  servitude. 

While  the  city  has  power  to  grant  the  right  of  way  in  a 
street,  the  company  avails  itself  of  this  privilege  at  its  peril, 
that  is  to  say,  if  in  laying  its  track  it  causes  a  private  injury 
to  him  who  owns  the  fee  in  the  adjoining  premises  it  must 
make  good  to  such  owner  the  damages  he  has  sustained." 

The  thought  of  the  foregoing  instructions  is  that  the  plain- 
tiff's right  to  recover  is  based  upon  his  ownership  of  the  fee 
1.  railroads:  in  the  street  in  question,  and  the  juryare  plainly 
idencf.^ '  ^^'  told  that  plaintiff  is  the  owner  of  the  fee,  and  that 
if  the  ownership  were  only  to  the  line  of  the  street  no  recovery 
can  be  had  for  any  damages  similar  to  the  case  at  bar. 

The  defendants  offered  in  evidence  the  deed  of  the  right  of 
way  over  the  premises.  Objection  was  made  to  its  introduc- 
tion, which  was  sustained,  the  court  ruling  that  it  was  not 
admissible  for  any  purpose.     In  this  we  think  there  was  error. 

K,  as  the  court  instructed  the  jury,  the  plaintiff  is  entitled 
to  recover  by  reason  of  his  ownership  of  the  fee  in  the  street, 
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the  deed  of  right  of  way  should  have  been  admitted  in  evi- 
dence, as  it  conveyed  to  the  defendant,  the  railroad  company, 
the  right  to  construct  its  road  upon  any  part  of  the  premises 
in  question.  And  further,  the  exclusion  of  the  deed  neces- 
sarily excluded  all  evidence  as  to  the  condition  of  the  con- 
struction of  the  road  at  the  time  the  deed  was  made.  It  is 
alleged  in  the  petition  that  on  and  afte^r  August  1st,  1870,  the 
street  in  question  was  wholly  obstructed.  The  deed  was 
executed  Dec.  7,  1870.  If  the  road  was  constructed  in  the 
street  when  the  deed  was  made,  or  if  it  was  in  course  of  con- 
struction, so  that  it  was  evident  the  right  of  way  would  be 
taken  in  the  street,  the  conveyance  of  the  right  of  way,  it 
seems  to  us,  would  have  an  important  bearing  upon  the  plain- 
tiff's right  to  recover  based  upon  his  ownership  of  the  fee  in 
the  street. 

Another  important  consideration  is  that  it  is  not  alleged  in 
the  petition  that  the  plaintiff  is  the  owner  of  the  fee  in  the 
fltreet.  The  theory  of  the  instructions  is  that  to  recover  plain- 
tiff must  be  the  owner  of  the  fee,  and  that  the  road  was 
improperly  constructed,  so  as  to  prevent  travel  on  the  street 
to  plaintiff's  damage.  But  as  there  was  no  allegation  of  own- 
ership in  the  street,  it  was  improper  to  submit  the  case  to  the 
jury  upon  that  theory. 

II.  The  petition  does  not  allege  that  the  railroad  company 
improperly  constructed  its  road  so  as  to  prevent  travel  upon 

2.  — : :  the  street;  unless  it  may  be  that  the  allegation 

aSreet*  **°  °  that  the  whole  of  the  street  was  occupied  with  the 
railroad  to  the  exclusion  of  the  public,  may  be  held  to  be 
sufficient  to  present  that  issue.  We  are  inclined  to  think,  in 
the  absence  of  a  motion  for  more  specific  statement,  that  the 
petition  is  sufficient  for  that  purpose. 

It  is  insisted  in  the  argument  for  appellants  that  as  the  rail- 
road company  had  the  right  to  occupy  the  street,  with  the  per- 
mission of  the  city,  iio  action  will  lie  by  private  persons 
for  such  occupation.  We  are  not  prepared  to  assent  to  this 
proposition  to  its  full  extent.  While  it  is  true  we  have 
uniformly  held,  where  the  fee  of  the  streets  is  not  owned  by 
the  adjoining  proprietors,  that  a  railroad  company  has  the 
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right  to  take  and  use  streets  for  the  purpose  of  building  and 
operating  railroads,  yet  it  does  not  follow  that  in  so  doing  the 
road  may  not  be  so  negligently  built,  or  the  street  so  occupied 
as  to  create  a  nuisance.  A^d  in  such  case,  any  one  who 
suflfers  special  damages  not  common  to  the  whole  public  may 
recover.  See  Cadle  v.  Muacatine  Western  H.  Co.y  44  Iowa, 
11,  and  Park  v.  C.  &  S.  W.  E.  Co.,  44  Iowa,  636. 

To  entitle  a  party  to  recover  such  special  damages  we  do 
not  think  it  necessary  that  he  should  own  the  fee  in  the  street, 
but  as  the  case  at  bar  was  not  submitted  to  the  jury  upon  this 
theory,  it  is  unnecessary  to  pursue  the  thought  further. 

III.  The  court  gave  the  jury  the  following  instruction: 
"The  test  or  method  of  arriving  at  such  damages  is  to  deter- 
ge   . .  mine  the  marketable  value  of  such  property  before 

meaaure  of.  plaintiff  was  deprived  of  his  street  or  access  to  his 
property,  and  what  is  now  the  marketable  value  of  such  prop- 
erty deprived  of  such  street  or  access  thereto,  and  the  differ- 
ence between  these  amounts  should  be  your  verdict." 

This  action  is  not  a  proceeding  under  the  right  of  way  act, 
and  the  judgment  upon  these  pleadings  does  not  determine 
the  right  of  the  defendant  to  use  and  occupy  the  street  in 
question,  to  the  exclusion  of  the  plaintiff  and  all  others  for  all 
time  to  come.  K  such  were  the  effect  of  the  judgment  the 
measure  of  damages  provided  in  the  above  instruction  would 
bo  correct.  But  the  railroad  company  to  avoid  the  payment 
of  damages  and  costs  may  cut  into  the  bank,  or  otherwise 
widen  the  street  so  as  to  allow  a  passage  way  for  travel,  and 
thus  avoid  further  liability.  Conceding  plaintiff's  petition  to 
be  true,  plaintiff  is  entitled  to  such  special  damages  as  he  may 
have  sustained  from  the  time  the  street  was  obstructed  by  the 
railroad  company  down  to  the  conmiencement  of  this  suit. 

IV.  The  defendants  both  joined  in  the  same  defense,  and 
no  separate  defense  was  made  for  the  city  of  Dubuque  in  the 
^ :occu-  ^^^r^  below.    It  is  now  insisted  that  whatever 

S^t":  ii^iii-  liability  there  may  be  against  the  railroad  com- 
ty  of  city.       pany  defendant,  there  can  be  no  recovery  against 
the  city. 

As  tiie  cause  must  be  reversed  for  the  errors  above  discussed, 
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it  is  not  necessary  to  determine  the  effect  of  a  failure  of  the 
city  to  make  a  separate  defense  in  the  court  below.  We  do 
not  believe  the  city  is  liable.  It  may  by  ordinance  permit  the 
use  of  a  street  for  a  railway.  The  railway  company  accepts 
the  grant  subject  to  liability  for  any  damages  which  may  be 
sustained  by  individuals,  by  an  improper  construction  of  the 
road,  or  unauthorized  use  of  the  street.  The  use  of  the  street 
under  such  permission  or  grant  cannot  make  the  city  liable  in 
damages. 

Beyebsed. 


45  4121  The  State  v.  James. 

04    7I0| 

,^  ^\l  1.  Criming  Law:  attempt  to  escape:  instruction.     Whether  or 

I  ^^  ^^  not  one  charged  with  an  offense  made  an  attempt  to  escape  after  its 

•ijS  12»  commission  is  a  question  for  the  jury,  and  where  there  is  evidence  tend- 

1*4^72  ^^  ^  ®^^^  ^       ^^®  attempt  was  made  an  instruction  respecting  its 

|l26_5^  legal  effect  is  proper. 

Appeal  from,  Warren  Distf^ict  Cotirt, 

Wednesday,  March  21. 

The  defendant  was  indicted,  tried  and  convicted,  for  an 
assault  with  intent  to  murder,  and  he  appeals. 

McHenry  <&  Bowen  and  W.  H,  Schooley^  for  appellant 

M.  E,  CuttSy  Attorney  General,  for  the  State. 

Kothrock,  J. — I.  The  evidence  tends  to  show  that  a  dis- 
pute arose  between  the  defendant  and  one  Colclazier,  about  the 
1.  CRIMINAL  payment  of  a  small  sum  of  money.  They  were 
to'^sca^eMn-  ^^^^  ^^  ^^  village  of  Summersct.  The  defendant 
struction.  followed  Colclazicr  about  the  village,  and  when  tlie 
latter  started  to  leave  in  his  wagon  the  defendant  threw  his  over- 
coat, valise,  and  a  medcine  box  into  the  wagon,  and  attempted 
to  get  in.  Colclazier  started  his  team,  forbid  the  defendant 
from  getting  into  the  wagon,  and  was  about  to  strike  him  with 
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a  board.  The  defendant  let  go  his  hold  upon  the  wagon  and 
shot  at  Colclazier  with  a  revolver.  A  number  of  persons  wit- 
nessed the  whole  transaction.  After  the  shooting  the  defend- 
ant returned  to  where  some  of  the  witnesses  were  and  asked 
one  of  them  for  the  use  of  his  horse,  but  did  not  say  for  what 
purpose.  Not  getting  the  horse,  the  defendant  immediately 
started  to  leave  the  place,  in  the  same  direction  which  Col- 
clazier went.  There  is  not  entire  harmony  in  the  testimony 
of  the  witnesses  as  to  how  fast  the  defendant  traveled.  One 
witness  states,  "  the  defendant  went  faster  than  a  walk,  but 
did  not  seem  to  he  running  his  best;  he  was  out  of  a  walk; 
you  might  say  a  run."  He  was  followed  by  several  persons, 
and  upon  being  ordered  to  halt  he  surrendered  himself. 

The  court  instructed  the  jury  inter  alia  as  follows:  "  2.  If 
you  find  from  the  evidence  that  the  defendant,  immediately  after 
the  commission  of  the  act  complained  of  (if  he  committed  it), 
fled,  or  attempted  to  escape,  or  avoid  arrest,  or  evade  justice, 
such  fact  is  a  circumstance  which  prima  fade  is  indicative  of 
guilt."  It  is  insisted  that  this  instruction  is  erroneous  because 
there  is  no  evidence  tending  to  show  that  the  defendant  at- 
tempted to  escape.  "We  think  otherwise.  It  is  true,  as  it 
appears  to  us,  the  evidence  of  an  attempt  to  escape  is  slight, 
but  it  was  a  question  for  the  jury  to  determine  from  all  the 
circumstances,  including  the  attempt  to  borrow  a  horse,  and 
the  haste  with  which  defendant  was  leaving  the  place  of  his 
encounter  with  Colclazier. 

II.  The  principal  part  of  the  argument  of  counsel  is  in  sup- 
port of  the  proposition  that  the  verdict  is  contrary  to  the 
evidence,  because  it  is  shown  conclusively  by  the  evidence  that 
the  defendant,  when  he  fired  the  revolver,  was  too  far  distant 
from  Colclazier  to  injure  him.  There  is  a  conflict  in  the  evi- 
dence upon  this  question.  The  witnesses  who  saw  the  transac- 
tion estimated  the  distance  between  the  parties,  when  the  shot 
was  fired,  and  as  is  usually  the  case  there  is  a  difference  between 
them.  Certain  measurements  were  taken,  which  it  is  insisted 
show  conclusively  that  the  distance  was  so  great  that  there 
could  have  been  no  felonious  intent  in  firing  the  revolver. 
But,  after  all,  the  witnesses  might  have  been  mistaken  as  to 
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the  position  of  the  parties  with  reference  to  the  objects  from 
which  the  measurements  were  made. 

The  jury  might  well  have  found,  under  the  evidence,  that  the 
parties  were  not  more  than  twenty-five  or  thirty  yards  from 
each  other  when  the  shot  was  fired;  and  tests  afterward  with 
the  revolver  show  that  it  might  produce  fatal  results  at  a 
distance  even  greater  than  thirty  yards. 

III.  Other  exceptions  were  taken  which  are  presented  for 
consideration.  They  consist  principally  in  the  refusal  of  the 
court  to  give  certain  instructions  asked  by  the  defendant  We 
have  examined  them  in  connection  with  the  instructions  given 
by  the  court  on  its  own  motion,  and  find  no  error  in  the  refii- 
sal  to  give  those  asked.  The  instructions  given  by  the  court 
contain  a  clear  and  concise  statement  of  the  law  as  applicable 
to  the  facts  of  the  case.  Those  asked  by  the  defendant  are 
either  fairly  included  in  those  given,  or  are  inapplicable  to  the 
evidence  in  the  case.  "We  need  not  particularize.  The  judg- 
ment of  the  court  below  will  be 

Affibmed. 


Thb  State  v.  Thompson. 


1.  Practice:  instructions:  applicabilitt  to  evidence.  The  giving 
of  instructions  which  contain  correct  propositions  of  law  but  which  are 
not  applicable  to  the  evidence,  and  the  failure  to  instruct  the  jury  how  to 
apply  the  evidence  given  in  the  case,  constitute  error  justifying  a 
reversal. 

Appeal  from  Hardin  District  Court. 

Thubsday,  March  22. 

Indictment  for  larceny.     Trial  by  jury,  verdict  of  guilty 
and  judgment,  from  which  defendant  appeals. 

Porter  <b  Moiry  for  appellant. 

M.  E.  OuttSy  Attorney  General^  for  the  State, 
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Seevers,  J. — There  was  no  evidence  tending  to  show  that 
the  stolen  property  was  found  in  defendant's  possession  at  any 
1.  practicr:  ^^"^®  ^^^^  ^^^  larceny.  Such  being  true,  the  court 
appficabmty  instructed  the  jury:  "Where  property  recently 
to  evidence,  gtolen  18  found  in  the  possession  of  any  person, 
the  burden  of  proof  is  upon  such  person  to  show  how  be  came 
into  possession  of  said  property,  and  unless  such  person  shows 
that  he  came  honestly  into  possession  thereof  the  law  will 
presume  he  stole  the  same." 

As  an  abstract  proposition  of  law  the  instruction  was  no 
doubt  correct,  but  as  applied  to  the  facts  or  evidence  it  was 
erroneous.  The  State  v.  Arthur^  23  Iowa,  430;  Byington  v. 
McCadden^  34  Iowa,  216. 

In  all  the  cases  to  which  our  attention  has  been  called,  in 
which  it  has  been  held  to  be  prejudicial  error  to  give  an  in- 
struction not  based  on  the  evidence,  the  jury  were  told  if  they 
found  so  and  so,  or  if  the  evidence  proved  a  certain  state  of 
facts,  then  the  law  as  applied  thereto  was  as  stated.  This  is 
not  the  case  with  the  instruction  in  the  case  at  bar,  and  no 
other  rule  or  guide  was  given  the  jury  than  is  contained  in  the 
instruction  itself.  In  one  sense,  it  should  have  had  no  more 
effect  on  the  jury  than  any  other  proposition  of  law  wholly 
inapplicable  to  the  case  before  them.  We  should,  therefore, 
incline  to  hold  that  such  instruction  could  not  constitute 
prejudicial  error,  were  it  not  for  the  fact  that  all  the  instruc- 
tions given  are  of  the  same  character;  that  is  to  say,  they  are 
all  simple,  and,  as  we  think,  correct,  propositions  of  law,  but 
they  fail,  like  the  one  under  consideration,  on  their  face  to 
show  their  applicability  to  the  case,  or  evidence  before  the 
jury.  The  jury,  therefore,  were  left  without  any  other  guide 
than  correct  propositions  of  law,  it  may  be  said,  and  to  such 
they  were  left  to  apply  the  evidence  without  any  intelligent 
aid  from  the  court.  Under  these  circumstances  we  are  un- 
willing to  say  the  giving  of  the  foregoing  instruction  may  not 
have  been  prejudicial  error. 

We  discover  no  other  error  in  the  instructions,  nor  can  we 
say,  in  the  state  of  the  record,  there  was  any  error  in  the 
admission  of  evidence,  or  that  the  failure  of  the  court  to  Bus- 
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tain  defendant's  objection  to  the  course  of  argument  adopted 
by  the  district  attorney  was  prejudicial  error.  We  confess 
our  inability  to  see  any  justification  for  the  line  of  argument 
adopted  by  the  attorney  for  the  State,  and  as  it  appears  from  the 
record  before  us  we  think  the  court  should,  when  requested, 
have  interfered;  but  this  was  a  matter  which,  to  a  large 
extent,  was  within  the  sound  discretion  of  the  trial  court,  and 
unless  error  caused  thereby  could  be  affirmatively  shown  we 
should  not  feel  warranted  in  interfering  with  the  action  of 

such  court. 

Revebssd. 


45    41« 

dd5      ll| 

io6~^  Fby  V.  The  Dubuque  &  Southwestben  Railway  Company. 

45    410) 

[108  884|  1.  Damages :  futube  i»hysical  suffebino.    While  future  physical  suf- 

I  45  416  ferinff  is  a  proper  element  of  damages,  yet  the  damages  should  be  limi- 

'^^  ^^  ted  to  such  as  would  result  with  reasonable  certainty  from  the  injury 

ijj§  ^  complained  of  and  should  not  be  left  to  mere  coiyecture. 

128    «6  Appeal  from  Jones  District  Court 


Wednesday,  Maboh  21. 

It  is  claimed  by  the  plaintiff  that  the  defendant  permitted 
snow  and  ice  to  accumulate  on  the  steps  and  platform  at  its 
station  house  in  Monticello,  whereby  the  same  became  dan- 
gerous, and  that  plaintiff  slipped  and  fell  therefrom,  whereby 
she  was  greatly  injured.  There  was  a  jury  trial.  Verdict 
and  judgment  for  the  plaintiff.    Defendant  appeals. 

Clark  <&  Moulton  and  N.  M.  Huhbard^  for  appellant. 

J.  Q.  Wing  and  E.  Keeler^  for  appellee. 

Seevees,  J. — The  evidence  satisfies   us  that    the  injury 

received  by  the  plaintiff  was  not  of  a  permanent  character, 

1.  damages:     nor  was  it  at  all  times  painful.     At  the  trial  the 

icafsufferfng.  plaintiff  testified:     "I  still  have  to  bathe  my  limb 

in  cold  water  sometimes  and  wrap  it  up  after  walking,  it  gets 
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painful.'*  The  limb  had  been  previonsly  injured,  and  the 
attending  pliysician  testified:  "I  think  her  limb  was  in  a 
fair  way  to  recover  permanently  after  the  first  injury,  and  I 
would  not  say  there  is  no  chance  for  a  permanent  recovery 
now,  and  I  think  the  probabilities  are  in  favor  of  a  recovery 
now."  Such  being  the  evidence  as  to  the  character  of  the 
injury  and  the  probabilities  as  tq  future  suffering,  the  court 
gave  the  jury  the  following  instruction: 

"  9.  If  you  find  from  the  evidence,  as  hereinbefore  stated, 
the  plaintiff  is  entitled  to  recover,  then  you  will  take  into 
consideration  the  nature  and  character  of  the  wound  or  injury, 
the  present  situation  and  condition  of  her  limb,  the  pain  she 
has  suffered,  or  which  from  the  evidence  she  will  suffer,  and 
you  will  give  her  such  damages  as  will  fairly  compensate  her 
for  all  past,  present  or  future  physical  suffering  or  anguish 
which  is,  has  been  or  may  be  caused  by  said  injury." 

If  the  injury  is  of  a  permanent  character,  it  is  conceded 
therjB  may  be  a  recovery  for  future  physical  suffering,  and  such 
was  the  ruling  of  this  court  in  Collins  v.  Council  Bluffs^  32 
Iowa,  324.  But  it  is  claimed  such  is  not  the  rule  if  the  injury 
is  not  of  that  character.  We,  however,  tiiiink  otherwise,  and 
hold  that  if  the  injury  is  not  of  a  permanent  character,  but 
the  reasonable  certainty  is,  as  shown  by  the  evidence,  there 
will  be  future  pain  and  suffering  there  may  be  a  recovery 
therefor.  There  was  evidence  tending  to  show  there  might 
be  such  suffering,  sufficient  to  authorize  the  court  to  submit 
such  question  to  the  jury.  We,  however,  are  of  the  opinion 
the  instruction  is  too  broad,  and  throws  open  the  door  so  wide 
that  the  jury  could  well  enter  the  domain  of  conjecture  and 
indulge  in  speculation  to  a  greater  extent  than  is  allowable. 
The  jury  were  authorized  to  not  only  give  damages  for  future 
pain  and  suffering,  but  also  for  such  as  may  be  caused  by  said 
injury.  They  sliould  have  been  directed  that  they  might  give 
the  plaintiff  damages  for  such  future  pain  as  it  was  reason- 
ably certain  from  the  evidence  she  would  suffer.  They  should 
have  been  clearly  and  positively  instructed  that  they  could 
look  alone  to  the  evidence  and  therefrom  determine  as  to  the 
future  suffering.  They  had  no  right  to  allow  damages  for 
Vol.  xlv — 27 
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mere  possibilities,  and  such  under  the  instruction  they  could 
without  doubt  have  allowed. 

In  view  of  a  re-trial  we  deem  it  proper  to  say  that  we  dis- 
cover no  other  error,  unless  it  be  in  the  admission  of  the  evi- 
dence of  Henry  Austin,  and  whether  such  evidence  was 
admissible  we  are  not  agreed,  and  this  must  be  regarded  as 
an  open  question.  The  doubt  is  whether  it  was  proper  to 
permit  Austin  to  testify  as  to  the  condition  of  the  steps  during 
the  whole  month  of  February,  instead  of  confining  the  evi- 
dence to  about  the  time  the  plaintiff  was  injured. 

Reversed. 


The  State  v.  Bowman. 


1.  Seduction:  previous  chabacter.     In  a  prosecution  for  seduction 

the  previously  chaste  character  of  the  prosecutrix  is  presumed,  hut  such 
presumption  may  he  ifebutted  by  proven  or  admitted  facts,  or  the  cir- 
cumstances of  the  case. 

2.  New  Trial:  conduct  op  jury:  practice.    That  one  of  the  jurors 

left  the  room  where  the  jury  were  considering  the  case  for  a  proper  pur- 
pose, in  the  care  of  the  deputy  sheriff  with  whom  he  had  no  conversa- 
tion about  the  case,  did  not  justify  the  granting  of  a  new  trial. 

3. :  newly  discovered  evidence.    A  new  trial  should  not  he 

granted  on  the  ground  of  newly  discovered  evidence,  unless  the  applica- 
tion he  accompanied  hy  a  showing  of  diligence  to  procure  it  upon  the 
trial  and  unless,  also,  it  appear  to  the  satisfaction  of  the  court  that  a 
different  result  might  probably  be  expected  if  the  application  is  granted 
and  the  case  tried  again. 

4. :  :  criminal  law.    The  statutes  of  this  State  do  not 

authorize  the  granting  of  a  new  trial  in  a  criminal  case  on  the  ground 
of  newly  discovered  evidence. 

Appeal  from  Poweshiek  District  Court. 

Wednesday,  Maboh  21. 

Indiotment  for  seduction.  There  was  trial,  verdict  of  guilty, 
and  a  motion  for  a  new  trial  filed  when  the  verdict  was  ren- 
dered.   The  motion  was  overruled  and  judgment  pronounced 
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sentencing  the  defendant  to  the  penitentiary.   From  the  action 
of  the  court  in  the  premises  the  defendant  appealed. 

At  the  subsequent  term  of  the  District  Court  the  defend- 
ant presented  a  petition  for  a  new  trial,  based  on  newly  dis- 
covered evidence,  which  evidence  had  been  discovered  and 
come  to  the  knowledge  of  defendant  since  the  trial  and  judg- 
ment. The  court  refused  to  entertain  such  petition,  and 
refused  to  grant  a  new  trial  thereon,  and  to  such  ruling  the 
defendant  excepted  and  appealed  to  this  court.  These  two 
cases  are  docketed  separately  but  they  will  be  both  considered 
and  disposed  of  in  one  opinion.  The  bill  of  exceptions  in 
the  second  case  shows  that  at  the  time  it  came  on  for  hearing 
the  appeal  in  the  first  case  had  been  taken  to  this  court. 

Ballard  <&  McCready,  for  appellant. 

JU.  E.  Cutts^  Attorney  General^  for  the  State. 

Seevers,  J. — I.  In  the  third  instruction  the  court  said  to 
the  jury  that  the  previously  chaste  character  of  the  prose- 
1.  sEDuonoy:  cutrix  was  presumed,  but  that  such  presumption 
pre^^ousc  ax^  ^jquIJ  ^^  rebutted  by  proven  or  admitted  facts  or 
the  circumstances  in  the  case. 

This  instruction  is  correct.     State  v.  Higdon^  32  Iowa,  262. 

II.  It  is  assigned  as  error  that  the  jury  disregarded  the 
instructions  and  found  the  defendant  guilty  on  the  unsup- 
ported testimony  of  the  prosecutrix.  A  careful  reading  of 
the  testimony  by  each  member  of  the  court  satisfies  us  all, 
without  doubt  or  hesitation,  that  the  prosecutrix  was  abund- 
antly corroborated.  It  would  serve  no  good  purpose  to  point 
out  or  occupy  time  and  space  in  stating  our  reasons  for  what 
80  clearly  appears  in  the  record. 

III.  Taken  all  together,  the  affidavits  show  that  one  of  the 
jurors  was  permitted  to  leave  the  jury  room  for  a  necessary 
2.NEWTBIAL:  *"^  proper  purpose;  that  he  was  accompanied  by 

fury  leprae-     *''^®  deputy  sheriff,  and    that  such  juror  had  no 
^*^-  conversation  while  absent  with  any  one  except  the 

deputy  sheriff,  and  with  him  only  to  the  extent  of  asking  per- 
mission to  retire.    The  fact  that  the  bailiff  who  had  charge  of 
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the  jury  when  said  juror  asked  leave  to  retire  was  tempor 
arily  absent,  and  he  was  let  oat  of  the  room  and  returned 
thereto  bj  the  deputy  sheriff,  can  make  no  difference.  It 
afl3rmatively  appears  that  no  possible  prejudice  resulted  from 
said  juror's  having  left  the  room  and  returning  thereto,  and 
therefore  a  new  trial  should  not  have  been  granted  for  this 
reason. 

IV.  It  is  not  specially  urged  by  counsel  that  the  verdict  is 
against  the  evidence,  still  we  understand  them  to  so  claim. 
Here,  again,  a  careful  reading  of  the  evidence  satisfies  us  that 
the  verdict  is  sufficiently  sustained  by  the  evidence.  If  the 
evidence  given  by  the  prosecutrix  was  believed  there  cannot 
be  a  particle  of  doubt  on  this  subject.  That  the  jury  and  the 
court  below  so  believed  is  apparent.  Otherwise,  the  veixiict 
should  have  been  for  the  defendant,  or  a  new  trial  granted. 
There  is  nothing  on  the  face  of  the  evidence  of  the  prosecu- 
trix to  warrant  us  in  concluding  otherwise  under  the  settled 
practice  of  this  court. 

V.  A  new  trial  was  urged  below  and  renewed  here  on  the 
ground  of  newly  discovered  evidence.  It  occurs  to  us  that 
8. :newiy  the  evidence  was  cumulative,  but  it  is  not  entirely 

evidence.  clear  that  all  of  it  is  of  that  character.  But  there 
is  another  reason  why  a  new  trial  cannot  be  granted  for  this 
cause,  and  that  is  no  diligence  whatever  is  shown  in  procur- 
ing the  testimony  previous  to  the  trial,  except  that  of  Mrs. 
Vest,  and  it  is  not  shown  that  she  knows  anything  whatever 
in  relation  to  the  guilt  or  innocence  of  the  defendant.  In 
fact,  the  attorney  for  defendant  testifies  that  he  does  not  know 
what  she  will  testify  to,  and  the  aflidavit  of  Mrs.  Vest  was 
not  procured.  It  is  true  it  was  shown  she  was  absent  and  her 
affidavit  could  not  be  procured.  This  certainly  was  unfortu- 
nate, but  a  new  trial  cannot  be  granted  unless  the  court  should 
conclude  if  the  desired  evidence  was  introduced  on  another 
trial  a  different  result  might  probably  be  expected,  and  this 
cannot  be  determined  from  the  showing  made  as  to  Mrs.  Vest. 
As  to  what  is  expected  to  be  proved  by  Kness  and  Bernard, 
no  showing  whatever  as  to  diligence  is  made.  All  that  appears 
is,  that  these  witnesses  did  not  inform  defendant  of  the  mat-- 
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ters  within  their  knowledge  until  the  day  their  affidavits  were 
taken.  But  this  is  not  sufficient;  the  defendant  must  show 
that  he  inquired  and  made  efforts  to  ascertain  what  these  par- 
ties and  others  may  have  known.  He  may  not  have  suspected 
these  persons  kqew  anything,  but  if  he  had  inquired  of  per- 
sons likely  to  know  and  made  reasonable  efforts  this  identical 
testimony  might  have  been  discovered  in  time  for  the  trial. 

This  disposes  of  all  the  errors  assigned  or  discussed  by 
counsel,  and  the  judgment  of  the  District  Court  in  the  first 
case  must  be 

Affibmbd. 

THE  SBCX>in>   CASE. 

We  regret  to  say  that  there  is  no  statute  authorizing  a  new 
trial  in  a  criminal  action  on  the  ground  that  testimony  material 

4 . .  to  the  defense  has  been  discovered  since  the  trial, 

criminal  law.  ^^^  which  could  not  with  reasonable  efforts  be 
discovered  previous  thereto.  Such  is  the  rule  in  civil  actions, 
and  we  are  unable  to  see  why  it  should  not  prevail  in  crimi- 
nal causes.  But  we  cannot  make  law  and  must  determine  this 
cause  as  well  as  all  others  in  accordance  with  the  law  as  we 
find  it  to  exist.  The  action  of  the  court  below  was,  there- 
fore, correct. 

We  cannot  forbear  remarking  that,  if  the  same  diligence 
bad  been  exhibited  before  the  trial  in  procuring  evidence  as 
there  was  afterward,  a  different  result  could  reasonably  have 
been  expected.  The  affidavits  adduced  very  strongly  tend 
to  show  that  the  prosecutrix  was  not  of  previously  chaste 
character,  and  if  we  could,  under  the  settled  principles  of  law, 
consider  the  affidavits  presented,  we  strongly  incline  to  think 
we  should  come  to  a  different  conclusion  from  that  to  which 
we  have  felt  ourselves  bound  to  come.  We  cannot  but  believe 
that,  if  all  the  evidence  contained  in  the  affidavits  had  been 
presented  to  the  jury,  they  would  not  have  found  the  defendant 
guilty.  But,  as  has  been  said,  we  cannot  afford  him  any  relief; 
his  remedy,  if  any  he  has,  is  before  another  department  of  the 
government. 

Affirmed. 
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Shoemaker  bt  al.  v.  Lacy. 

1.  Tax  Sale:  redemption  from:  double  bale.  A  tract  of  land  cannot 
be  twice  sold  for  taxes  at  the  same  sale,  notwithstanding  the  taxes 
thereon  may  be  delinquent  for  two  different  years,  and  the  second  sale 
being  invalid  the  purchaser  is  not  entitled  to  a  deed,  and  redemption 
therefrom  is  unnecessary. 

Appeal  from  Warren,  District  Cowrt. 

"Wednesday,  Mabch  21. 

Action  to  set  aside  a  tax  deed.  This  cause  was  fir^t  tried 
in  the  District  Court  in  1872,  and  the  plaintiff's  petition  was 
dismissed.  On  appeal  to  this  court  the  judgment  of  the  Dis- 
trict Court  was  reversed  and  the  case  remanded.  On  motion 
in  the  District  Court  a  decree  was  rendered  setting  aside  the 
deed  as  prayed  in  the  petition.  From  the  decree  the  defend- 
ant appeals. 

Prior  to  the  rendition  of  the  decree  a  motion  had  been 
made  in  this  court  by  defendant  to  tax  the  costs  of  this  court 
to  plaintiffs.  The  appeal  and  motion  have  been  argued  and 
submitted  together. 

Bryan  ds  Seevers,  for  appellant. 

Williamson  cfe  Parrotty  for  appellees. 

Adams,  J. — I.  The  plaintiffs  are  the  owners  of  certain  land 
in  the  county  of  Warren.  The  defendant  obtained  a  tax  deed 
1.  TAX  sale:  ^^  ^^^  land.  This  action  was  brought  to  set  aside 
fromT^^oubie  ^^^^  ^®®^  ^^  *^®  ground  th^  prior  to  its  execution 
■**®-  the  plaintiffs  redeemed  the  land  from  the  tax  sale. 

The  defendant  denied  that  the  land  had  been  redeemed,  and 
upon  this  issue  the  parties  proceeded  to  trial.  It  appeared  in 
evidence  that  on  the  13th  day  of  Oct,  1864,  the  land  was  sold 
to  defendant  at  tax  sale  for  the  tax  of  1863,  and  a  certificate, 
No.  214,  was  issued  in  pursuance  thereof.  Afterward,  but  on 
the  same  day,  the  land  was  sold  again  at  tax  sale  for  a  different 
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amount,  but  whether  the  sale  was  for  the  tax  of  1863  or  1860 
does  not  distinctly  appear.  A  certificate  was  issued,  numbered 
215.  Before  the  expiration  of  the  three  years  the  plaintiffs 
applied  to  redeem,  and  paid  the  sum  necessary  to  redeem  from 
the  sale,  as  shown  in  certificate  No.  214. 

They  did  not  attempt  to  redeem  from  the  other  sale,  suppos- 
ing that  there  was  no  other  sale,  and  that  they  had  made  a 
complete  redemption.  After  the  expiration  of  three  years  the 
defendant  obtained  a  tax  deed  upon  certificate  No.  215;  that 
is  the  deed  which  this  suit  was  instituted  to  set  aside.  The 
District  Court  held  that  the  land  had  not  been  redeemed,  as 
plaintiffs  averred  in  their  petition,  and  dismissed  their  peti- 
tion.    This  court  reversed  the  judgment. 

MiLLEB,  J.,  said:  "We  are  convinced  from  all  the  evidence 
that  the  effort  to  make  full  redemption  was  made  in  good 
faith,  but  was  defeated  by  the  unauthorized  conduct  of  the 
treasurer.  Equity  and  good  conscience  require  that  the  plain- 
tiffs should  now  be  permitted  to  redeem  by  paying  the  amount 
for  wliich  the  lands  were  sold  on  the  other  sale,  as  shown  in 
tax  sale  certificate  No.  215." 

The  plaintiffs,  without  paying  or  tendering  the  amount 
called  for  by  said  certificate,  moved  for  a  decree  in  accordance 
with  the  prayer  of  their  petition,  and  the  District  Court 
granted  it,  and  the  defendant's  deed  was  declared  null  and 
void.  The  appellant  contends  that  this  court  at  most  granted 
only  the  right  to  redeem,  which  right  the  plaintiffs  never 
exercised;  that  the  land  was  therefore  not  in  fact  redeemed, 
and  that  the  District  Court  erred  in  setting  aside  the  deed. 
From  the  quotation  made  above  from  the  opinion  it  will  be 
seen  that  the  appellant's  position  is  plausible. 

We  are  constrained  to  think,  however,  that  it  cannot  be 
maintained.  What  this  court  did  under  the  issue  ani  undis- 
puted facts  is  the  essential  thing.  It  reversed  the  decision  of 
the  court  below;  this  could  not  have  been  done  on  the  ground 
that  the  plaintiffs  had  attempted  to  redeem  and  failed  through 
a  mistake,  and  without  fault  on  the'"  part,  and  were  therefore 
entitled  to  relief.  No  such  issue  was  tendered.  Tlie  plaintiffs 
averred  that  they  had  redeemed,  and  defendant  denied  it;  this 
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was  the  issue;  no  other  was  presented.  The  District  Court 
found  that  the  plaintiffs  had  not  redeemed.  This  court  re- 
versed the  decision.  Now  the  reverse  of  that  decision  certainly 
is  that  the  plaintiffs  had  redeemed.  And  such  indeed  appears 
to  have  been  the  fact.  They  had  redeemed  from  the  sale  as 
shown  in  certificate  No.  214,  and  that  was  really  the  only  sale; 
the  other  sale  was  made  without  authority  of  law  and  was 
void.  Section  763  of  the  Eevision  provided  that  "  the  sale  shall 
be  made  for  and  in  payment  of  the  total  amount  of  taxes, 
interest  and  costs  due  and  unpaid."  The  sale  then  made  as 
shown  in  certificate  No.  214  must  be  regarded  as  having  been 
made  "for  and  in  payment  of  the  total  amount  of  taxes,"  etc 
There  was  then  no  tax  for  which  the  land  could  be  sold  again 
at  that  time.  This  was  held  substantially  in  Preston  v.  Van 
CrordeTy  31  Iowa,  250,  and  Miller,  J.,  in  his  opinion  in  the  case 
at  bar  cites  approvingly  that  case,  and  holds  that  the  second 
sale  was  unauthorized.  But  it  is  plain  to  see  that  it  was 
unauthorized  because  the  first  sale  was  made  "  in  payment  of 
the  total  amount  of  taxes  "  on  the  property.  It  was  not,  there- 
fore, a  sale  from  which  a  redemption  was  necessary. 

In  Noble  V.  Bullis^  23  Iowa,  559,  there  had  been  two  sales 
as  in  this  case.  Tlie  plaintiff  redeemed  from  the  second  and 
not  the  fii'st.  It  was  held  that  the  redemption  was  not  good, 
but  that  the  plaintiff  might  under  the  circumstances  redeem, 
notwithstanding  the  three  years  had  expired. 

That  case  it  will  be  seen  differs  from  this  in  a  material 
point.  Tlie  redemption  in  that  case  was  made  not  from  the 
valid  but  the  invalid  sale.  It  is  not  applicable,  therefore,  to 
this  case  as  showing  that  the  plaintiffs  have  still  to  redeem. 

We  think,  then,  that  this  court  might  have  gone  farther  than 
it  did  in  the  case  at  bar,  and  dispensed  with  a  redemption 
altogether.  Indeed  the  effect  of  the  decision  was  to  dispense 
with  a  redemption.  Such  being  our  view  it  follows  that  the 
deci*ee  of  the  District  Court  is  cori-ect. 

II.  Wliat  we  have  ah'eady  said  will  indicate  our  vi^w  on 
the  question  of  taxation  of  costs.  The  District  Court,  while 
rendering  a  decree  setting  aside  the  defendant's  deed,  rendered 
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judgment  in  defendant's  favor  for  the  amount  necessary  to 
redeem. 

The  defendant  contends,  therefore,  that  if  this  court  held 
that  he  was  entitled  to  judgment  for  the  amount  necessary  to 
redeem,  or  entitled  to  the  land  unless  redeemed,  in  either  case 
he  should  recover  the  costs  in  this  court.  But,  as  we  have 
seen,  the  reversal  of  the  case  upon  the  issue  made  was  neces- 
sarily a  decision  that  the  land  had  been  redeemed  as  plaintiffs 
averred.  What  was  said  about  plaintifis  being  still  permitted 
to  redeem  was  unnecessary.  Upon  that  point  the  decision  was 
more  favorable  to  the  defendant  than  he  was  entitled  to,  and 
he  should  not  take  advantage  of  the  fact  upon  a  question  of 
costs. 

Afftrmet). 


The  State  v.  Osbobne. 


1.  Criminal  Law:  labcbnt:  identity  of  pbopbrtt.    To  sostam  a 

conviction  for  larceny  based  upon  the  possession  of  the  stolen  property 
by  the  defendant,  the  identity  of  the  property  should  be  satieiactorily 
established. 

2.  Instruotions :  pbrtinenct  to  bvidbnob.    Instructions  should  be 

based  upon  the  evidence,  and  pertinent  thereto. 

Appeal  from  Oreene  District  Cowrt. 
"Wednesday,  Makoh  21. 

At  the  November  Term,  1874,  of  the  Greene  District  Court 
the  defendant  was  indicted  for  the  larceny  of  a  double  set  of 
harness,  the  property  of  Joshua  Payne,  on  the  night  of  the 
27th  day  of  April,  1874,  from  the  stable  of  said  Payne,  in 
Greene  county.  The  defendant  pleaded  not  guilty,  and  upon 
his  motion  the  cause  was  continued.  At  the  April  Term, 
1875,  the  cause  was  tried,  and  the  jury  disagreed.  At  the 
November  Term,  1875,  the  cause  was  again  tried;  a  verdict 
of  guilty  was  returned,  and  the  value  of  the  property  was 
assessed  at  $21.    The  motion  for  new  trial  was  overruled,  and 
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the  defendant  was  sentenced  to  the  penitentiary  for  one  year. 
The  defendant  appeals. 

Jackson  ds  Head^  for  appellant. 

M.  E.  CuttSy  Attorney  Oeneral^  for  the  State. 

Day,  Ch.  J. — ^We  are  satisfied  that  the  evidence  is  utterly 
insuflScient  to  support  the  verdict,  and  that  for  that  reason  a 
new  trial  should  have  been  granted.  Payne's  harness  was 
stolen  on  the  night  of  the  27th  of  April,  1874.  On  the  22d 
day  of  July,  1874,  the  defendant  was  arrested  in  Wilson 
county,  Kansas,  and  had  in  his  possession  a  set  of  harness 
which  Payne  claims  are  the  ones  stolen  from  him. 

1.  The  harness  found  in  defendant's  possession  were  pro- 
duced at  the  trial.  Their  identity  with  those  stolen  from 
1  cKiMijfAi.  Pay^e  is  not  satisfactorily  established.  It  is  true 
IdentitTiS"^'  Payne  testifies  generally  that  the  harness  are  his, 
property.  ^^^  j^^  undertakes  to  point  out  particular  rings 
and  buckles  which  he  swears  are  his.  But  upon  further  exam- 
ination he  states  that  "when  the  harness  were  stolen  there 
were  three  cockeyes  sewed  in,  and  one  riveted  in.  When  I 
next  saw  them  at  preliminary  examination  there  was  a  change; 
they  answered  my  harness  in  every  particular  except  the 
cockeyes  were  all  solid,  none  riveted  in.  These  bits  are  not 
mine;  they  are  not  the  same  bits  that  were  in  them  when 
stolen;  there  are  other  parts  of  the  harness  that  don't  answer 
the  description  of  the  ones  I  had  stolen.  This  pole  strap  is 
not  mine,  and  never  was;  there  are  rivets  in  them,  mine  had 
none;  the  other  I  think  is  mine,  but  the  rivet  has  been  put 
in  since  they  were  stolen.  This  buckle  was  not  broken  when 
they  were  taken  away.  I  judge  these  belly  bands  are  not 
mine;  this  one  looks  more  natural  than  the  other;  they  look 
as  though  made  by  the  same  person;  I  believe  they  have  been 
changed  since  the  last  term  of  court;  they  have  been  changed 
since  I  last  saw  them;  I  don't  believe  I  ever  saw  them  before; 
I  am  positive  they  are  not  mates.  The  belly  bands  on  my 
harness  are  mates.  When  my  harness  was  taken  away  neither 
one  of  the  belly  bands  was  scarred  or  chewed."    The  proof  is 
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positive  that  no  change  had  been  made  in  the  harness  since  the 
last  term  of  court,  and  that  one  of  the  belly  bands  is  badly 
chewed.  It  appears,  then,  by  the  admissions  of  Payne  that  the 
harness  stolen  from  him  differ  in  five  respects  firom  those  found 
in  defendant's  possession;  the  bits  are  not  the  same;  the  pole 
straps  are  not  the  same;  the  belly  bands  are  not  the  same;  one 
of  the  cockeyes  is  not  the  same,  and  there  is  a  broken  buckle 
which  was  sound.  This  certainly  is  not  very  satisfactory 
evidence  of  identity. 

2.  The  defendant's  family  resides  in  Wilson  county,  Kan- 
sas. For  four  months  prior  to  the  date  of  the  alleged  larceny 
deferdant  had  lived  with  his  brother-in-law,  J.  T.  Bentley, 
about  one-half  mile  from  Payne's.  On  the  evening  of  the  27th 
of  April,  the  defendant  was  at  Bentley's  house  about  sun  down. 
After  supper  he  and  Bentley  went  to  Corbin's,  a  distance  of 
one-fourth  of  a  mile.  They  left  there  about  ten  o'clock  and 
returned  to  Bentley's,  where  they  remained  about  two  hours. 
Bentley  helped  defendant  carry  his  trunk  thence  to  the  depot, 
a  distance  of  two  miles,  where  they  arrived  about  one  o'clock 
in  the  morning.  At  3:44  a.  m.  defendant  went  west  to  Coun- 
cil Bluffs,  on  his  way  home  to  Kansas.  The  trunk  was  packed 
at  Bentley's  house,  and  no  harness  were  in  it.  The  night 
operator  saw  defendant  get  on  the  train,  but  saw  no  harness  in 
his  possession.  The  defendant's  wife  testifies  that  he  arrived 
at  home  near  Fredonia,  in  Kansas,  16  or  18  miles  from  the 
railroad,  about  the  last  day  of  April,  afoot,  and  brought  no 
baggage  with  him.  His  trunk  came  in  about  a  week;  there 
were  no  harness  in  it. 

3.  Charles  Sweeney,  an  attorney  at  law  of  Fredonia,  and 
Stewart  Osborne,  a  son  of  defendant,  testify  that  they  saw 
defendant  buy  a  set  of  harness  at  an  auction  sale  at  Chaunte, 
Kansas,  28  miles  from  Fredonia,  in  May,  1874,  and  pay 
$18.35  therefor.  Sweeney,  at  Osborne's  request,  examined  the 
harness,  and  told  him  what  he  thought  of  them,  before  they 
were  bought.  Both  these  witnesses  fully  and  satisfactorily 
identify  the  harness  bought  at  Chaunte  as  the  same  produced 
upon  the  trial,  and  claimed  by  Payne.  In  addition  to  all  this 
it  is  proved  that  the  defendant's  character  is  good,  and  that 
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liis  dealings  have  always  been  honest.  There  is  absolutely  no 
proof  that  defendant  committed  the  offense  charged,  aside 
from  the  supposed  identity  of  the  property  found  in  his  pos- 
session with  that  stolen.  It  seems  marvelous  that  the  jury 
should  have  found  the  defendant  guilty  under  the  proof 
adduced. 

IL     The  court  gave  the  jury  the  following  instruction: 
"6.    But  if  you  should  be  satisfied  by  all  the  circumstances 
3  iNBTRuc-      surrounding  the  case  that  the  sale  of  the  harness 
nenSlto^e'Ji-  **'  auction,  if  such  Sale  actually  took  place,  was  a 
dence.  mere  subterfuge  resorted  to  by  the  defendant  for 

the  purpose  of  giving  an  appearance  of  honesty  to  his  posses- 
sion of  the  harness,  while  in  fact  he  had  placed  them  in  the 
hands  of  the  auctioneer  to  be  sold,  his  purchase  at  such  sale 
would  not  rebut  or  overcome  the  presumption  of  gi^ilt  which 
arises  from  his  possession  of  the  property  after  the  larceny. 
But^you  ought  not  to  conclude  that  his  purchase  at  the 
auction,  if  he  made  such  purchase,  was  not  a  horva  fide  trans- 
action except  upon  satisfactory  proof;  a  mere  suspicion  that 
such  is  the  case  would  not  be  sufficient." 

The  former  part  of  this  instruction  ought  not  to  have  been 
given,  for  there  is  not  a  scintilla  of  evidence  that  the  auction 
sale  was  a  subterfuge  to  keep  up  appearances  of  honesty.  If 
it  should  be  held  that  the  latter  part  of  the  instruction  cures 
the  error  in  the  former  part,  then  the  verdict  should  have  been 
set  aside  as  not  supported  by  the  evidence,  for  there  is  no 
conflict  in  the  evidence  that  the  auction  sale  occurred,  and 
xmder  the  evidence  submitted  there  can  be  nothing  more  than 
a  mere  suspicion  that  it  was  not  honafide. 

Kevebsed. 
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Chamberlain  v.  Collinson  et  al. 

1.  Principal  and  Agent:  lease:  ratificatiok  of.  Where  one  who 
was  in  the  employ  of  a  mining  company  in  a  subordinate  capacity  leased 
the  right  to  mine  in  a  certain  range  to  a  party  who  paid  rent  therefor  to 
the  company,  and  the  company  received  the  same  without  objection,  its 
conduct  wa;B  held  to  amount  to  a  ratification  of  the  unauthorized  act  of 
its  agent. 

2. :  JUDICLA.L  sale:  mines  and  mining.   Where  the  leased  property 

was  sold  on  execution,  pending  the  lease,  the  execution  purchaser  was 
charged  with  constructive  notice  of  the  lessee's  possession  miless  the  lat- 
ter had  ceased  to  work  the  premises  in  a  miner-like  way. 

3.  :  : .    An  application  by  the  lessee  to  the  purchaser, 

after  threats  by  the  latter  that  he  would  be  disturbed  in  his  possession, 
for  permission  to  work  a  part  of  the  range  covered  by  his  lease,  will  not 
deprive  the  lessee  of  the  right  to  work  all  of  the  range  embraced  in  his 
original  contract  with  the  lessor. 

4. : :  measure  of  damages.  The  execution  purchaser  hav- 
ing mined  a  part  of  the  range  embraced  in  the  lease,  the  lessor  is 
entitled  to  recover  from  him  the  value  of  the  mineral  he  has  taken  out, 
with  interest  thereon  from  the  time  when  the  mineral  was  mined  and 
sold,  diminished  by  the  amount  of  the  rent  due  under  the  lease  and  the 
reasonable  cost  of  mining. 

Appeal  from  Dubuque  District  Court, 

Thursday,  March  22. 

The  plaintiff  avers  in  his  petition,  in  substance,  that  he  is 
the  owner  of  the  mining  right  on  what  is  known  as  the  Level 
Range  through  mineral  lot  268,  in  Julien  township,  Dubuque 
county,  Iowa,  and  has  the  exclusiv^e  right  to  work  on  said 
range,  and  dig  and.  take  away  mineral  from  the  same;  that 
the  defendants  never  had  any  right  to  work  on  said  range, 
except  along  and  in  the  cap  rock;  and  the  said  right  to  work 
in  the  cap  rock  they  abandoned,  and  for  more  than  six  months 
ceased  all  work  and  labor  therein,  whereby  their  right  to  take 
mineral  out  of  said  cap  rock  was  forfeited;  that  the  defend- 
ants have  wrongfully  taken  possession  of  the  whole  of  said 
range,  and  are  about  to  proceed  to  work  it  below  the  cap  rock; 
that  said  defendants  are  insolvent,  and  that  the  plaintiff  will 
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suflPer  irreparable  damage*bj  the  acts  of  the  defeodants  unless 
they  are  restrained.     The  petition  prays  for  an  injunction. 

The  defendants  aver  that  they  have  the  exclusive  right  to 
mine  in  said  range;  that  they  have  been  lessees  of  such  right 
for  more  than  four  years  prior  to  the  commencement  of  the 
suit;  that  they  worked  the  same  continuously  until  interrupted 
by  the  plaintiff,  and  expended  in  labor  and  materials  about 
$9,000;  that  after  they  had  discovered  large  quantities  of  min- 
eral the  plaintiff  took  possession  of  the  range  and  took  out 
said  mineral.  The  defendants,  by  way  of  cross-petition,  ask 
judgment  for  the  value  of  the  same.  Decree  for  plaintiff. 
Defendants  appeal. 

Pollock  <&  Shields^  for  appellants. 

H.  B.  Foukcy  for  appellee. 

Adams,  J. — The  defendants  claim  by  lease  from  the  Dubuque 
Level  and  Lead  Mining  Company.  The  plaintiff  claims  by 
purchase  at  an  execution  sale  under  a  judgment  against  said 
company.  The  defendants  claim  the  right  to  mine  from  what 
is  called  the  grave  yard  shaft  to  the  Carter  pond  shaft,  a  dis- 
tance of  about  1400  feet. 

The  plaintiff  denies  such  right,  and  claims  that  at  most 
they  acquired  the  right  to  mine  only  from  the  said  grave  yard 
shaft  to  the  gin  shaft,  a  distance  of  about  500  feet. 

The  first  question  to  be  determined  is:  Did  the  defendants 
acquire  any  right  from  said  company,  and  if  so,  what  was  the 
extent  of  the  same? 

Whatever  rights  were  acquired,  if  any,  were  acquired 
through  one  H.  "W.  Clark,  who,  previous  to  the  time  of  the 
1.  PRINCIPAL  ^I'^g^d  leasing,  if  not  at  the  time,  was  foreman 
S»e¥ratii-  ^^  ^^'^  company  in  running  a  water  level.  He 
dktionof.  j^Jqq^  jjj  iijany  respects,  seeuas  to  have  been  the 
superintending  agent  of  the  company,  but  the  evidence  fails 
to  satisfy  us  that  he  was  authorized  to  grant  the  right  to  mine 
said  range. 

That  he  undertook  to  grant  such  right  is  clearly  proven. 
The  defendant  Collinson  says:    ^<  Charles  Stevenson  and  Clark 
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leased  and  let  me  have  the  Level  range  exclusively  from  the 
Carter  pond  ahaft  to  the  grave  yard  shaft."  In  this  he  is 
substantially  corroborated  by  said  Stevenson,  who  at  the  time 
of  the  transaction  was  in  the  employment  of  the  Level  Com- 
pany with  Clark.  He  says:  "Clark  and  I  went  over  to  the 
grave  yard  shaft  and  found  Collinson  there.  Clark  let  Collin- 
son and  his  associates  the  privilege  of  going  into  the  grave 
yard  shaft  and  working  out  the  mineral  from  there  to  what  is 
known  as  the  Carter  pond  shaft.  *         *         *         'j^^ 

ground  let  was  the  Level  range  from  the  grave  yard  shaft  west 
to  the  Carter  pond  shaft.  Collinson  was  to  work  the  whole 
distance  there,  anywhere  on  that  ground;  no  restriction  as  to 
place.  *  *  *  I  consulted  with  Clark  about  that, 
but  had  nothing  to  say  about  it  at  the  shaft;  I  let  Clark  do 
the  talking." 

It  seems  to  be  equally  well  established  that  undei*  the  said 
leasing  Collinson  and  his  associates  entered  immediately  upon 
and  worked  the  said  range,  and  struck  mineral  and  paid  rent 
to  the  company,  and  no  objection  was  made  by  the  company, 
80  far  as  the  record  shows.  We  must  hold,  therefore,  that 
Clark's  acts,  in  leasing  to  the  defendants  the  right  to  mine  in 
the  range,  were  ratified  by  the  company,  and  that  defendants' 
right  extended  from  the  grave  yard  shaft  to  the  Carter  pond 
shaft,  and  included  the  right  to  mine  in  the  bottom  of  the 
drift  as  well  as  in  the  cap  rock. 

About  two  years  after  the  defendants  commenced  mining 
the  interest  of  the  said  company  in  the  premises  was  sold  on 

^ .  jjj,     execution  sale  to  the  plaintiif,  who  had  no  actual 

nISes  and'  notice  of  defendants'  clai m.  Whether  the  defend- 
n^'i»«-  ants  had  such  possession  of  the  premises  at  that 

time  as  was  sufficient  to  impart  constructive  notice  of  their 
claim  depends  upon  whether  they  had  ceasisd  to  work  the 
premises  in  a  miner-like  way. 

On  this  point  the  evidence  is  somewhat  conflicting.  Col- 
linson says:  "I  worked  that  I'ange  from  the  time  I  got  it  in 
the  spring  of  1868  to  the  spring  of  1873  constantly  and  con- 
tinuously whenever  my  part  of  the  range  could  be  worked, 
first  with  Hurd  and  John  and  William  Luke,  and  after  Hurd 
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quit  myself  and  my  four  boys  kept  on;  when  the  water  got 
up  in  the  crevice  so  we  could  not  work,  we  would  sometimes 
work  elsewhere."  In  this  he  is  corroborated  by  William  Luke, 
who  testified  that  they  always  kept  possession  of  the  diggings, 
and  that  their  picks,  shovels,  bars,  tubs,  ropes  and  windlasses 
were  kept  there.  ^  John  Luke  testified  that  they  worked  on  the 
range  all  the  time  when  not  prevented  by  water  until  the 
spring  of  1873,  and  had  two  windlasses  all  the  time  at  the 
diggings.  This  testimony  is  not  to  our  mind  overcome.  Such 
possession  would  constitute  constructive  notice,  and  the  rights 
of  the  miners  would  be  protected  under  it.  The  same  evi- 
dence shows  that  the  defendants  did  not  abandon  the  premises 
at  any  time. 

It  appears,  however,  that  after  the  sale  to  the  plaintiff"  the 
defendants  obtained  permission  of  the  plaintiff's  agent  to  work 

3 J .  in  the  cap  rock.     It  is  claimed  that  this  fact,  if  not 

•  of  itself  an  abandonment  of  their  right  to  work  in 

the  bottom  of  the  drift,  should  be  regarded  as  an  admission 
that  they  had  no  right  to  work  there.  The  acts  and  words 
of  the  defendants  in  this  respect  must  be  viewed  in  relation  to 
the  circumstances  in  which  they  were  situated.  After  the  plain- 
tiff bought,  one  Baxter  told  the  defendant  Collinson  that  he  had 
orders  to  stop  him,  and  that  he  must  take  his  tools  out,  and 
denied  that  Clark  had  any  authority  in  the  matter.  The  evi- 
dence tends  to  show  that  the  defendants  were  disturbed  by  the 
attempts*  which  were  made  to  stop  their  work,  and  while  so 
disturbed  they  obtained  leave  from  the  plaintiff  to  work  in  the 
cap  rock.  But  if  they  already  had  the  right,  as  we  hold,  to 
work  both  in  the  cap  rock  and  bottom  of  the  drift,  that  right, 
we  think,  was  not  affected  by  obtaining  plaintiff's  consent  to 
work  in  the  cap  rock;  the  occasion  of  their  doing  so  being  that 
he  was  threatening  to  stop  their  whole  work. 

The  evidence  shows  that  the  plaintiff  took  out  77,880  pounds 
of  mineral,  worth  $40  per  thousand,  and  2,220  pounds  worth 

4.  — : :  $42  per  thousand,  amounting  to  $3,248.40.    From 

damages.  this  should  be  deducted  fifty  per  cent  for  rent,  the 
amount  which  defendants  were  paying;  also,  such  other  sum 
as  would  have  been  to  the  defendants  the  reasonable  cost  of 
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raising  the  same.  The  defendants  should  have  judgment  for 
the  balance.  Upon  the  question  of  cost  of  raising  the  min- 
eral there  is  no  satisfactory  evidence,  and  the  case  must  be 
remanded  for  the  purpose  of  taking  testimony  in  relation 
to  it. 

Reversed. 

on  beheabing. 

The  defendants  claim  that  this  court  erred  in  not  allowing 
interest  upon  the  money  due  them  from  the  plaintiff;  and, 
also,  in  not  allowing  them  the  full  value  of  the  mineral  when 
raised,  less  rents. 

As  to  interest,  there  is  nothing  said  in  the  opinion,  nor  was 
our  attention  called  to  it  by  counsel  in  the  first- presentation 
of  the  case;  but  the  defendants  are  entitled  to  recover  as  dam- 
ages the  amount  set  forth  in  the  opinion,  and  in  addition  an 
amouiit  equivalent  to  interest  thereon,  to  be  computed  from 
the  time  the  damages  accrued.  This  was  not,  we  think,  when 
the  plaintiff  took  possession,  but  when  the  mineral,  which  the 
defendants  had  a  right  to  mine,  was  mined  and  sold  by  the 
plaintiff.  If  the  evidence  is  insufficient,  as  it  appears  to  us  to 
be,  to  show  fully  the  different  dates  from  which  computations 
should  be  made,  further  testimony  should  be  taken  in  relation 
thereto. 

Upon  the  question  as  to  whether  there  should  be  deducted 
from  the  value  of  the  mineral,  when  raised,  the  reasonable 
cost  of  raising  it,  we  see  no  reason  to  change  the  views  which 
we  have  already  expressed.  There  are,  to  be  sure,  cases  in 
which  it  has  been  held  that  a  trespasser  cannot  be  allowed 
compensation  for  enhancing  the  value  of  the  property  which 
is  the  subject  of  the  trespass.  In  Stewart  v.  PJielps^  39  Iowa, 
18,  the  defendant  had  wrongfully  levied  upon  a  crop  of  corn, 
and  caused  it  to  be  husked  and  cribbed,  whereby  he  enhanced 
its  value,  and  he  claimed  that  he  should  be  allowed  for  such 
enhanced  value.  Day,  J.,  said,  however,  in  delivering  the 
opinion  of  the  court:  "If  the  levy  was  not  authorized,  and 
amounted  to  a  wrongful  conversion,  the  defendant  became  a 
trespasser,  and  he  is  not  entitled  to  compensation  for  husking 
Vol.  xlv— 28 
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and  cribbing,  notwithstanding  those  acts  may  have  increased 
the  value  of  the  property,"  citing  Bake^*  v.  Wheeler  <&  Mar- 
tin, 8  Wend.,  505,  and  SiUhury  et  al.  v.  McCoon  et  ah,  3 
Com.,  5T9. 

But  in  the  case  at  bar  the  mineral  raised  by  the  plaintiff 
was  taken  from  his  own  ground.  He  is  not  seeking  an  allow- 
ance for  value  added  by  him  to  the  defendants'  property.  The 
defendants  are  seeking  to  recover,  not  the  mineral,  but  dam- 
ages. Now,  the  damages  which  they  have  sustained  arose 
from  the  fact  of  their  being  deprived  of  the  full  benefit  of 
their  lease.  They  have  been  prevented  from  mining  mineral 
which  they  had  a  right  to  mine.  The  question  then  is,  what 
is  the  value  of  the  right  of  which  they  have  been  deprived? 
It  is,  evidently,  the  value  of  the  mineral  unmined,  or  what  is 
the  same  thing,  the  value  of  it  mined  less  the  reasonable  cost 
of  mining  it.  It  was  so  held  in  Stockhridge  Iron  Compa^ny  v. 
Stove  Iron  Works^  102  Mass.,  80,  and  in  Mayo  v.  Tappan^ 
23  Cal.,  306.  In  Forsyth  v.  Wells,  41  Penn.  St.,  291,  it  was 
also  held  that  the  measure  of  damages  was  the  value  of  the 
ore  in  the  ground,  but  the  rule  was  qualified  by  the  condition 
that  the  defendant  is  not  guilty  of  a  willful  wrong  or  gross 
neglect.  In  the  case  at  bar  we  think  that  Chamberlain  was 
not  guilty  of  a  willful  wrong  or  gross  neglect.  Whatever 
rights  the  defendants  acquired  in  the  range,  so  far  as  mining 
in  the  bottom  of  the  range  was  concerned,  were  acquired  from 
the  Dubuque  Level  and  Lead  Mining  Co.,  from  whom  the 
plaintiff  derived  title.  They  had  only  a  verbal  lease  and  the 
evidence  in  regard  to  it  was  conflicting. 

After  the  rehearing  was  granted  upon  the  defendants'  peti- 
tion the  plaintiff  applied  for  a  rehearing.  He  claims  that 
receipt  of  rent  by  the  plaintiff  should  not  be  regarded  as  a 
ratification  of  the  leasing,  because  it  does  not  appear  that  the 
plaintiff  received  the  rent  "  with  full  knowledge  of  the  portion 
of  the  range  from  which  the  mineral  was  raised." 

The  ratification,  as  we  hold,  took  place  by  reason  of  the 
receipt  of  rent  by  the  company  from  whom  the  plaintiff's 
title  was  derived.  As  to  whether  the  company  knew  froxn, 
what  portion  of  the  range  the  mineral  was  raised  does  not 
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appear,  nor  do  we  think  it  material.  The  evidence  shows 
that  the  defendants  expended  a  large  amount  of  money  and 
labor  in  its  mining  in  various  parts  of  the  range,  and  in  reach- 
ing and  uncovering  the  very  mineral  in  controversy.  In 
expending  the  labor  and  ;noney,  we  think  that  they  were  jus- 
tified in  doing  so  upon  the  assumption,  from  the  time  that  the 
company  began  to  receive  rent,  that  Clark  was  authorized  to 
make  the  contract  under  which  the  rent  was  paid. 

The  petition  for  a  rehearing  on  the  part  of  the  plaintiff 
must  be  overruled.  The  opinion  will  be  adhered  to,  with  the 
modification  necessary  to  correct  the  oversight  in  regard  to 
the  allowance  of  interest  as  a  part  of  the  damages. 


The  State  v.  Findley. 


1.  Criminal  Law :  bale  of  intoxicating  liqt^ors.  A  pariy  cannot  be 
convicted  of  the  unlawful  sale  of  intoxicating  liquors  upon  the  sole  testi- 
mony of  one  in  his  employ  that  the  witness  upon  one  occasion  sold  to  a 
purchaser  a  small  quantity  of  liquor,  without  specifying  in  his  testimony 
that  it  was  the  property  of  his  employer  or  that  the  latter  had  any  such 
liquor  in  his  possession. 

Appeal  from  Davis  District  Court, 

Thursdat,  March  22. 

The  indictment  charged  "that  the  defendant,  at  Davis 
county,  Iowa,  on  the  first  day  of  February,  1875,  did  then  and 
there  keep,  use,  and  control  a  certain  house  in  which  he  then 
and  there  unlawfully  kept  for  sale,  and  did  then  and  there 
unlawfully  sell,  intoxicating  liquors."  There  was  a  jury  trial, 
verdict  of  guilty  and  judgment,  from  which  defendant  ap- 
peals. 

M.  H.  JoneSy  for  appellant. 

M.  E.  CuttSy  Attorney  General^  for  the  State, 
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Sebvers,  J. — The  only  evidence  in  relation  to  a  sale  of  in- 
toxicating liquors  by  defendant,  or  of  his  keeping  snch  liquors 
1.  CRIMINAL  *^^  ®^^^>  '^  *^^  testimony  of  one  Mendenhall,  and 
iDtoxf^Sng  '^^  ^®  follows:  **  I  am  selling  drugs  for  defendant 
liquors.  jjj  Bloorafield,  Davis  county,  Iowa,  and  have  been 

since  February  15,  1875,  at  his  store;  I  sold  at  that  store  a 
half-pint  of  whiskey  with  cinchona  in  it  to  T.  O.  Walker;  I 
never  sold  any  other  kind  of  liquor  there  nor  at  any  other 
time  than  that;  it  was  before  February  23,  1875;  nor  I  never 
saw  any  other  liquor,  of  any  kind,  sold  there  by  anybody  else 
at  any  other  time." 

It  will  be  seen  there  was  no  evidence  tending  to  show  that 
defendant  knew  of  this  sale,  or  that  he  kept  intoxicating 
liquors  for  sale,  or  that  there  was  any  such  in  his  possession 
or  kept  by  him  for  any  purpose.  It  is  true  the  witness  sold, 
in  defendant's  store,  a  half-pint  of  whiskey  to  Walker,  but  for 
aught  that  appears  the  witness  may  have  brought  it  there  iif 
his  pocket.  The  evidence  fails  to  show  there  was  ever  any 
other  liquor  in  the  defendant's  store  or  building  than  that 
sold  by  the  witness  to  Walker.  It  is  true  that,  if  intoxicating 
liquor  is  found  in  the  possession  of  the  accused  in  any  place 
except  his  private  dwelling  house,  it  is  presumptive  evidence 
such  liquor  was  kept  or  held  for  sale  contrary  to  law.  Code, 
Sec.  1542;  State  v.  Norton^  41  Iowa,  430.  But  there  was  no 
evidence  tending  to  show  that  there  was  any  such  liquor  in 
the  defendant's  possession,  or  under  his  control. 

Reversed. 
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Hanna  V.  Hawes  et  al. 


Will:  LIMITED  devise:  remainder.  Where  a  will  devised  a  certain 
sum  with  the  condition  that  it  should  be  invested  in  real  estate,  the 
income  of  which  should  be  enjoyed  by  the  devisee  during  life  with , 

•    remainder  to  the  heirs  of  her  body,  and  the  executor  in  accordance  there-  45  437I 

with  conveyed  to  the  devisee  certain  lands  by  a  deed  which  recited  the         .  ' 

provisions  of  the  will  respecting  the  devise,  held,  that  the  devisee  pos-  |ei27  ^ 

sessed  only  a  conditional  estate  in  the  lands  and  could  not  convey  them  ' 

to  a  third  party  to  the  exclusion  of  her  heirs. 

:  CONVEYANCE:  practice.    While  an  action  to  set  aside  a  con- 


veyance by  the  devisee  would  properly  be  brought  in  the  name  of  the 
heirs,  yet  in  an  action  therefor  by  their  guardian,  where  they  are  minors, 
the  court  has  the  power  to  protect  their  interests  and  defeat  the  alien- 
ation of  the  property. 

: : .    But  the  action  cannot  be  maintained  in  behalf 


of  the  '* minor  heirs''  of  the  deceased  devisee,  when  the  will  of  the 
ancestor  provided  that  the  estate  should  vest  in  the  '^ix^ira  of  her  body.'' 

;  PLEADING.    In  an  equitable  action  thus  improperly  com- 


menced, advantage  may  be  taken  of  the  error  by  a  general  demurrer, 
even  though  the  demurrer  be  not  in  the  precise  language  of  the  Code, 
the  intention  of  the  pleader  to  assail  the  defect  being  apparent. 

Appeal /ram  Lov/isa  Circuit  Cov/rt. 
Thtjesday,  Maboh  22. 

This  is  an  equitable  proceeding,  and  the  petition  states 
"that  the  wards  of  the  plaintiff,  viz.,  William,  James,  Millie 
and  Lilly  Little  are  minor  heirs  of  Sarah  and  Sylvester  Little 
deceased."  That  Sarah  was  the  daughter  of  Benj.  Stoddard, 
who,  by  his  will,  which  has  hetn  duly  admitted  to  probate, 
devised  to  her  $2,000  to  be  invested  in  re^^l  estate,  to  hold  said 
real  estate  during  her  natural  life,  and  at  her  death  the  said 
lands  so  purchased  with  said  $2,000  were  to  become  the  prop- 
erty of  the  heirs  of  her  body  if  there  should  be  any.-  A  copy 
of  the  will  was  attached  to  the  petition  and  made  an  exhibit. 

That  in  conformity  with  the  provisions  of  the  will  Thomas 
Stoddard,  the  executor  thereunder,  conveyed  the  real  estate  in 
controversy  to  Sarah  Little.  A  copy  of  said  deed  is  attached 
to  the  petition  and  made  an  exhibit.    That  by  the  terms  of 
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the  deed  Sarah  Little  acquired  only  a  life  estate,  but  that  she 
and  her  husband  conveyed  the  premises  by  warranty  deed  to 
Isaiah  Ogier;  that  the  latter  conveyed  to  Perry,  who  conveyed 
to  defendant  Hawes.  "That  plaintiff  is  the  equitable  and 
legal  owner  of  said  real  estate  in  fee  simple  and  entitled  to  the 
possession  thereof;  that  the  deeds  to  Ogier,  Perry  and  Hawes 
are  clouds  on  his  title,  and  he  asks  a  decree  quieting  and  con- 
firming the  title  in  him,  and  setting  aside  and  canceling  said 
deeds,  and  for  such  other  and  further  relief  as  may  be  just  and 
proper."  To  the  petition  the  following  demurrer  was  filed  by 
defendant  Hawes: 

"  1.  That  by  plaintiff's  own  showing  he  is  not  entitled  to 
the  relief  prayed  for,  and  that  the  facts  stated  by  the  plaintiff 
defeat  the  right  of  recovery  in  this  action,  and  for  special 
causes  of  demurrer  defendant  says: 

"2.  That  by  the  terms  of  the  will  of  said  Benjamin  Stod- 
dard, deceased,*  the  $2,000  legacy  bequeathed  to  Mrs.  Sarah 
Little  vested  in  her.  an  absolute  estate  upon  the  death  of  the 
testator. 

."3.  A  bequest  to  a  devisee  and  the  heirs  of  her  body  vests 
an  absolute  estate  in  the  immediate  or  first  donee. 

"  4.  The  deed  of  Thomas  Stoddard  to  Mrs.  Little  vested  an 
indefeasible  title  in  the  grantee  to  the  lands  mentioned  and 
described  in  said  deed. 

"  5.  The  recitals  in  said  deeds  in  relation  to  the  will  of 
Benjamin  Stoddard  deceased  do  not  create  a  life  estate  in  Mrs. 
Little;  by  such  conveyance  she  took  the  fee  with  power  of 
alienation,  not  simply  a  life  estate.  That  from  plaintiff's  own 
showing  the  defendant  holds,  the  fee  simple  title  absolute  to 
said  real  estate,  and  that  as  guardian  of  said  minor  heirs  lie 
has  no  legal  or  equitable  interest  therein." 

This  demurrer  was  overruled,  and  defendant  Hawes  appeals. 

J,  (&  S.  K.  Tracy  and  Hurley  &  Hale^  for  appellants. 

Tatloch  ds  Wilson^  for  appellees. 

Seevebs,  J. — I.    As  we  understand,  the  plaintiff's  title  and 
right  to  the  land  rest  solely  on  the  will  of  Benj.  Stoddard, 


Digitized  by 


Google 


JUNE  TERM,  1877.  439 

Hanna  v.  Hawes. 

and  a  conveyance  from  Thomas  Stoddard,  executor  under  the 
1.  will:  lim-  will.  We  further  understand  counsel  for  defend- 
remainder/  ants  to  concede  that  the  following  is  a  copy  of  so 
much  of  the  will  as  refers  to  the  devise  in  question: 

"To  my  daughter,  Sarah  Little,  wife  of  Sylvester  Little,  I 
give  the  sum  of  two  thousand  dollars,  to  be  invested  in  lands, 
for  my  said  daughter  to  have  the  income  of  the  same  during 
her  life,  and  at  her  death  to  go  to  the  heirs  of  her  body,  and, 
if  none,  to  be  divided  equally  between  the  surviving  children' 
of  her  mother,  Sarah  Stoddard;  and,  in  case  of  my  death  before 
the  execution  of  the  above,  I  direct  my  executor  to  carry  out 
my  directions." 

In  conformity  with  the  provisions  of  this  will  the  executor 
conveyed  the  premises  in  controversy  to  "  Sarah  Little,  wife 
of  Sylvester  Little,  *  *  one  of  the  heirs  at  law  of  the 
estate  of  Benj.  Stoddard,  *  *  who  by  his  will,  dated 
the  11th  day  of  October,  A.  D.  1866,  and  admitted  to  probate 
in  the  county  court  of  Louisa  county,  State  of  Iowa,  on  the 
7th  day  of  January,  A.  D.  1867,  where  will  more  fully  appear, 
among  the  devises  of  said  will,  he  willed  and  bequeathed  that 
the  sum  of  two  thousand  dollars  should  be  invested  in  lands 
for  the  sole  use  of  his  daughter,  Sarah  Little,  during  her  natural 
life,  and  at  her  death,  under  certain  restrictions,  to  which  this 
conveyance  be  subject,  for  the  following  lands  or  real  estate, 
situate  in  the  coanty  of  Louisa,  State  of  Iowa:  (Here  fol- 
lows a  description  of  the  lands,)  To  have  and  to  hold  the 
said  premises  with  the  appurtenances  unto  the  said  Sarah 
Little,/ wife  of  the  said  Sylvester  Little,  her  heirs  and  assigns 
forever,'-'  followed  by  the  usual  covenants  of  warranty. 

It  is  claimed  on  the  one  hand  that  under  these  instniments 
Sarah  Little  took  a  life  estate  only,  and  on  the  other  that  she 
thereby  became  vested  with  a  title  in  fee  simple,  and  that  she 
could  sell  and  convey  said  premises,  and  that  her  grantee 
obtained  a  title  thereto  in  fee  simple. 

Keeping  in  view  the  cardinal  principle  that  the  intent  of  the 
testator,  if  possible,  is  to  be  ascertained  in  the  construction 
of  wills,  we  proceed  to  the  discussion  of  the  question  pre- 
sented. 
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The  testator  did  not  give  Sarah  Little  two  thousand  dollars 
absolutely  to  be  used  and  controlled  at  her  will  and  pleasure, 
but  the  devise  was  coupled  with  the  charge  that  it  should  be 
invested  in  lands,  the  income  derived  from  which  she  only 
could  use  and  have  the  benefit  of  during  her  life,  and  at  her 
death  the  lands  were  to  become  the  property  Of  the  heirs  of 
her  body,  if  any  such  there  were.  No  direction  was  given  as 
to  whom  the  title  to  the  lands  should  be  vested  in  during  the 
life  of  Mrs.  Little.  The  form  in  which  the  thing  intended  by 
the  testator  was  to  be  done  was  left  to  the  discretion  of  the 
executor. 

The  substance  of  the  devise  to  Mrs.  Little  was  that  she 
should  have  the  income  during  her  life  of  two  thousand  dol- 
lars' worth  of  land,  or  in  other  words,  of  land  purchased  with 
the  two  thousand  dollars  set  apart  by  the  will  for  that  purpose. 

The  executor  was  charged  with  a  trust,  a  due  execution  of 
which  required  that  he  should  see  that  the  money  was  invested 
in  lands,  the  income  of  which  should  be  vested  in  Mrs.  Little 
for  life,  and  the  title  to  vest  in  the  heirs  of  her  body,  if  any 
such  there  were  at  her  death. 

If  the  executor,  in  the  execution  of  this  trust,  had  vested 
the  legal  title  to  the  land  in  John  Doe,  charged  with  the  trust 
to  permit  Mrs.  Little  to  receive  the  income  during  her  life, 
and  at  her  death  to  convey  the  title  to  the  heirs  of  her  body, 
the  case  would  have  been  identical  in  principle  with  Zuver  v, 
LyonSy  40  Iowa,  510,  and  it  is  there  held,  "if  the  estate  lim- 
ited to  the  ancestor  be  a  trust  estate,  and  the  subsequent  lim- 
itation to  his  heirs  carries  the  legal  estate,  the.  two  will  not 
unite  in  an  estate  of  inheritance  in  the  ancestor,  but  the  lim- 
itation to  the  heirs  will  be  a  contingent  remainder." 

A  trust  estate  being  created  by  the  will,  the  executor  had 
no  power  to  enlarge  or  restrict  whatever  estate  was  so  created. 
It  is  also  apparent  that  he  did  not  do  so.  The  conveyance 
made  by  him  suflSciently  shows  that  he  designed  antl  intended 
thereby  to  carry  out  in  good  faith  the  trust,  and  this  only  he 
had  the  power  to  do.  As  between  the-  parties  to  this  estate, 
he  did  not  have  the  power  or  authority  to  vest -the  legal  title 
to  the  lands  in  Mrs.  Little,  discharged  of  the  trust. 
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Whatever  estate  she  took  was  charged  with  the  same  trusts 
it  would  have  been  if  the  conveyance  had  been  made  to  any 
other  person. 

Conceding  the  rule  in  Shelley^s  case  to  be  law  in  this  State 
it  is  not  applicable,  because  the  testator  did  not  vest  the  legal 
estate  in  Mrs.  Little  with  a  limitation  over  to  the  heirs  of  her 
body. 

The  conveyance  was  made  subject  to  certain  restrictiona 
contained  in  the  will,  the  date  of  which  together  with  that  of 
its  probate  is  given  therein.  This  was  sufficient  to  charge 
the  defendants  with  notice  of  the  trust. 

It  is  not  averred  in  the  petition  that  the  two  thousand  dol- 
lars devised  to  Mrs.  Little  was  invested  in  the  land  in  con- 
troversy,' but  it  is  averred  that  the  conveyance  of  the  land  was 
made  in  conformity  with  the  provisions  of  the  will  by  the 
executor.  In  the  absence  of  a  motion  for  a  more  specific  state- 
ment we  are  of  the  opinion  this  is  sufficient. 

Besides  this,  if  the  beneficiaries  under  the  will  are  content 
with  the  execution  of  the  trust  it  is  difficult  to  see  how  any 
one  else  can  complain. 

II.  It  is  urged  that  plaintiff  has  no  legal  capacity  to  sue, 
and  it  is  insisted  by  appellee  such  objection  has  been  waived. 

2. :  con-  We  are  unable  to  see  why  the  action  was  not 

praccice.'  brought  in  the  names  of  the  infant  children  of 
Mrs.  Little,  so  that  in  case  of  success  the  title  of  the  real 
estate  would  vest  in  them  instead  of  the  plaintiff  as  their 
guardian.  The  court,  however,  would  have  the  power  by  the 
terms  of  the  decree  to  sufficiently  protect  the  interest  of  the 
children  in  this  respect,  and  the  presumption  is  that  it  would 
do  60. 

The  demurrer  does  not  specify  as  one  of  the  grounds  thereof 
that  the  plaintiff  had  no  legal  capacity  to  sue  in  such  clear 
and  precise  language  as  required  by  §§2648,  2649  of  the  Code. 
We  are  of  the  opinion  that,  if  any  of  the  causes  mentioned  in 
§  2648  as  grounds  of  demurrer  are  intended  to  be  relied  on, 
they  should  be  specified  in  an  equitable  action  with  the  same 
certainty  and  precision  as  in  a  law  action,  except  the  fifth 
sub-division  of   said  section,  or  they  will  be  disregarded. 
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Tlie  objection  now  urged  was  therefore  properly  disregarded 
in  the  court  below,  and  the  same  result  must  follow  here. 

III.  The  plaintiff  claims  that  at  the  death  of  Mrs.  Little 
the  title  to  the  real  estate  in  controversy  was  to  vest  in  the 

J . .  "heirs  of  the  body  of  Sarah  Little,"  and  the  peti- 

•  tion  states  that  the  wards  of  the  plaintiff  are 

"minor  heirs  of  Sarah  Little,  deceased."  Such  being  the 
case  the  appellant  insists  that  the  plaintiff  has  not  shown  a 
right  to  recover. 

There  is  a  clear  and  manifest  difference  between  the  "  minor 
heirs  of  Sarah  Little"  and  "heirs  of  her  body."  The  latter 
only  includes  her  children  born  of  her  body,  while  th6  former 
includes  not  only  such  but  brothers  arid  sisters  or  oth^  rela- 
tives more  remote  still.  We  therefore  feel  constrained  to  hold 
the  petition  insuflBcient  in  this  respect. 

It  is  urged,  however,  by  the  appellee,  this  objection  should 

^  . .  be  deemed  waived  or  disregarded,  because  it  was 

pleading.        j^^^  specified  as  one  of  the  grounds  of  demurrer. 

It  was  held  in  Allen  v.  Cerro  Gordo  County^  34  Iowa,  54, 
where  there  was  no  general  demurrer  allowed  fn  equitable 
actions,  and  certain  causes  specified  as  grounds  of  special 
demurrer  only,  that  none  other  than  such  special  causes  could 
be  urged  and  relied  on. 

We,  however,  hold  the  demurrer  in  the  case  at  bar  to  be 
both  general  and  special  It  is  true  the  general  ground  is  not 
stated  in  the. precise  language  used  in  the  Code,  but  it  is  sub- 
stantially the  same,  and  this  is  all  that  -is  required.  No  one 
could  mistake  the  intention  of  the  pleader  in  this  respect. 
None  of  the  causes  of  demurrer  mentioned  in  Sec.  2648  of 
the  Code  includes  the  objection  now  made,  except  the  general 
cause  allowed  in  equitable  actions,  and  if  such  objection  could 
not  be  lirged  under  sudi  general  ground  we  are  at  a  loss  to 
know  what  copld  be.  Such  being  the  case  we  must  presume 
the  objection  now  under  consideration  was  brought  to  the 
attention  of  the  court  below,  and  it  therefore  follows  the 
objection  has  not  been  waived  nor  should  it  be  disregarded. 

Reversed. 
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1.  Promissory  Note:  payment:  instruction.  In  an  action  npon  a 
promissory  note  alleged  to  have  been  purchased  by  the  defendant  for  the 
plaintiff's  intestate,  with  money  furnished  by  the  latter,  wherein  defend- 
ant pleaded  pajnnent,  it  is  proper  to  submit  to  the  jury  the  question 
whether  the  transaction  constituted  a  payment  or  a  purchase  of  the 
note. 


2.  :  PRESUMPTION  OP  PAYMENT.    While  the  mere  delivery  of  money 

by  the  payer  to  the  holder  of  a  note  is  presumptive  evidence  of  payment, 
yet  this  presumption  may  be  rebutted  >by  circumstaSices. 

Appeal  from  Allamakee  Circuit  Court. 

Thubsdat,  Maboh  22. 

The  plaintiff,  as  administrator  of  the  estate  of  Patrick 
Deenej,  deceased,  claims  of  the  defendants  the  amount  of  a 
promissory  note  executed  by  the  defendants,  for  the  sum  of 
$281.80,  payable  to  Charles  O'Neil  or  order,  and  alleges  that 
Patrick  Deeney  in  his  lifetime  purchased  the  note,  and  it  was 
transferred  to  him  by  delivery  and  assignment  without  in- 
dorsement. 

The  defendants  deny  that  Patrick  Deeney  acquired  the  note 
by  purchase,  and  that  it  wa^  transferred  to  him  by  delivery 
and  assignment;  and  allege  that  the  note  was  paid  by  the 
defendant,  John  B.  Deeney,  to  the  payee  thereof  while  the 
note  was  his  property.  There  was  a  jury  trial  and  a  verdict 
and  judgment  for  plaintiff  for  $538.80.  The  defendants 
appeal.  This  case  was  before  us  upon  a  former  appeal.  See 
41  Iowa,  19. 

Z.  0.  Hatch  apd  Z.  E,  Fellows^  for  appellants. 

Dayton  <&  Dayton,  and  John  T.  ClarTc^  for  appellee. 

Day,  J. — I.  Evidence  was  introduced  tending  to  show  that 
Isaac  Becktel  was  trustee  of  Charles   O'NeiPs  estate,  and 
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managed  it.  The  firm  of  Kerndt  &  Bros.,  of  Lansing,  made 
collections  for  Becktel,  as  such  trustee,  and  had  possession 
of  the  note  in  controversy.  Moritz  Kerndt,  a  member  of  this 
firm,  produced  a  memorandum  book  of  the  firm,  upon  which 
entries  were  first  made,  and  also  book  '*  J,'^  to  which  the  en- 
tries were  transferred  the  same  evening,  or  the  next  day. 
Tliere  is  an  entry  upon  the  memorandum  book  as  follows: 

"June  17,  1867,  Isaac  Becktel,  Cr.  Cash  by  Deeney, 
$250."  In  book  "J"  there  is  an  entry  as  follows:  "June  17, 
1867,  Isaac  Becktel,  Cr.  Cash  by  P.  Deeney  f  note  $250.00." 
The  witness  testified  that  the  entry  in  book  "J"  would  indi- 
cate that  $250  paid  a  note  or  was  paid  on  a  note. 

The  defendant,  John  B.  Deeney,  son  of  Patrick  Deeney, 
deceased,  testified  as  follows:  "I  paid  the  note  in  question 
to  Guss  Kerndt  in  his  store  in  Lansing,  and  got  the  note  from 
him ;  Harkins,  John  T.  Clark,  and  my  father,  Patrick  Deeney, 
were  present  at  the  time;  I  paid  the  note  the  16th  or  17th  of 
June,  1867;  I  paid  $250  in  money;  nothing  had  been  paid  on 
the  note  before;  I  got  the  money  from  my  father,  in  Kerndt's 
store;  I  handed  the  money  to  Guss  Kerndt  and  he  handed  me 
my  note."  The  witness  further  testified  that  he  brought  the 
note  home  and  put  it  in  an  account  book  in  his  bureau  drawer, 
which  was  unlocked,  and  that  he  never  saw  it  again  during 
the  lifetime  of  his  father. 

The  wife  of  the  defendant,  J^hn  B.  Deeney,  testified  the 
same,  substantially,  as  to  the  placing  of  the  note  in  the  bureau 
drawer.  At  the  time  of  this  transaction  Patrick  Deeney 
lived  with  his  son  John  B.  Deeney.  Sometime  in  1868  Pat- 
rick Deeney  went  to  live  with  his  son,  James  B.  Deeney,  and 
remained  about  three  months,  when  he  returned  to  John  B.'s. 
He  remained  with  John  until  about  nine  months  before  his 
death,  when  he  went  to  live  with  James,  where  he  died,  in 
February,  1874.  In  1868  he  gave  the  note  in  question  to  the 
wife  of  James  B.  Deeney,  and  told  her  to  put  it  away.  The 
note  remained  at  the  house  of  James  B.  until  the  plaintiff 
took  possessession  of  it  as  the  administrator  of  the  estate  of 
Patrick  Deeney. 

The  court  gave  the  jury  the  following,  amongst  other  in- 
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structions:  "That  the  Dote  in  question  was  in  the  hands  of 
I.  PB0MI88OBY  Kcmdt  &  Bro.,  and  that  it  was  paid  by  either 
ment:fiStruc-  ^phii  B.  Deeney  or  purchased  by  his  father, 
Hon.  Patrick  Deeney,  there  is  no  dispute;  but  you  are 

to  determine  whether  the  transaction  at  Kerndt's,  in  Lansing, 
was  a  payment  of  the  note  by  John  B.  Deeney,  or  a  purchase 
of  the  note  by  his  father,  Patrick  Deeney.  The  evidence 
undisputed  is  that  Patrick  Deeney  handed  the  money  to  John 
B.  Deeney,  which  was  given  to  Kerndt  &  Bro.  for  the  note; 
and  it  is  for  you  to  say  what  the  understanding  was  between 
John  B.  Deeney  and  his  father,  as  to  whether  the  transaction 
there  was  a  payment  of  the  note  for  John  B.  Deeney,  or  a 
purchase  of  the  note  for  Patrick  Deeney. 

"  If  it  was  the  understanding  between  John  B.  and  Patrick 
Deeney  that  the  note  should  be  taken  up  and  held  by  or  for 
Patrick  Deeney  till  it  should  be  paid  to  him,  then  the  trans- 
action was  a  purchase  of  the  note,  and  it  is  the  property  of  the 
estate. 

"If  it  was  the  understanding  that  the  note  was  to  be  kept 
for  the  use  of  the  father,  in  consideration  of  his  furnishing 
the  money  with  which  to  obtain  it,  and  John  B.  took  it 
home  and  put  it  in  his  drawer  and  the  father  afterward  took 
it  out,  such  fact  would  not  defeat  the  right  to  recover  on  the 
note." 

The  defendants  excepted  to  these  instructions  and  now 
assign  the  giving  of  them  as  error.  It  is  insisted  that  there 
is  no  testimony  to  which  they  are  pertinent.  It  is  certain, 
however,  that  the  note  was  bought  by  Patrick  Deeney,  or  paid 
by  John  B.,  and  it  cannot  be  denied  that  there  are  circum- 
stances which  raise  a  presumption,  more  or  less  strong,  that 
John  B.  did  not  pay  the  note.  These  are  the  facts  that  he  put 
it  away  in  his  drawer  without  cancellation  or  mutilation,  and 
that  it  was  afterward  in  the  possession  of  Patrick  Deeney, 
which  raises  a  presumption  that  the  note  was  his.  See  this 
case  on  the  former  appeal,  41  Iowa,  19  (21).  From  these  facts 
the  jury  might  fairly  infer  that  the  note  had  been  bought  by 
Patrick  Deeney,  and  had  not  been  paid  by  John  B.,  as  he 
claims.    It  was  competent  for  the  court  to  submit  the  deter- 
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mination  of  the  question  to  the  jury;  and  it  was  properly 

done  in  these  instructions. 

II.  The  defendants  assign  as  error  the  refusal  of  the  court 
to  give  the  following  instruction:  "  In  the  absence  of  proof 
2. :  pre-  explaining  bj  what  arrangement  the  defendant  got 

ptS^raeut  ^  the  money  from  his  father  the  legal  presumption 
is  that  the  father  owed  him  that  amount.  In  other  words,  if 
you  believe  that  Patrick  Deeney  furnished  to  his  son  the 
money  with  which  the  note  was  obtained,  and  there  is  no 
proof  of  what  the  contract  was  between  the  father  and  the  son 
in  regard  to  the  money,  the  legal  presumption  is  that  the 
father,  in  handing  the  money  to  the  son,  was  paying  the  son 
a  debt  of  that  amount." 

Appellants  cite  and  rely  upon  1  Greenleaf  on  Evidence, 
section  38,  as  follows:  "  But  the  mere  delivery  of  money  by 
one  to  another,  or  of  a  bank  check,  or  the  transfer  of  stocks, 
unexplained,  is  presumptive  evidence  of  the  payment  of  an 
antecedent  debt,  and  not  of  a  loan." 

If  nothing  had  been  proved  but  the  mere  delivery  of  the 
money  to  John  B.  Deeney,  the  instruction  asked  would  have 
been  proper.  But  liere  there  were  several  explanatory  circum- 
stances. The  money  was  immediately  employed  in  lifting  a 
note  which  John  B.  owed;  this  note  was  put  away  without 
any  mark  to  indicate  payment;  it  was  afterward  in  the  pos- 
session of  Patrick  Deeney.  These  circumstances  tend  to 
explain  and  qualify  the  act  of  handing  over  the  money  to  John 
B.,  and  remove  the  presumption  which  might  have  existed 
if  no  fact  other  than  the  banding  over  of  the  money  had  been 
proved.     The  refusal  to  give  this  instruction  was  not  error. 

III.  It  is  claimed  that  the  verdict  is  not  supported  by  the 
evidence.  John  B.  Deeney  testiiies  that  he  paid  the  note,  but 
there  are  circumstances  in  the  testimony  inconsistent  with  his 
testimony.  If  we  were  to  determine  the  question  de  novo  we 
might  reach  a  conclusion  diffei*ent  from  that  of  the  jury.  But 
the  verdict  is  not  without  evidence  to  warrant  it.  The  record 
discloses  no  error. 

Affikhbd. 
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Phelps  v.  Finn. 

1.  Bedemption :  junior  lien:  eyidbncb.  P.  recovered  a  judgment 
against  Q.  for  the  parcha«e  money  of  the  latter's  homestead,  and  pur* 
chased  the  property  at  execution  sale  for  less  than  the  amount  of  his 
debt.  F.  also  recovered  judgment  against  Q.  after  the  date  of  P.'s  judg- 
ment upon  a  claim  alleged  to  antedate  the  purchase  of  the  homestead: 
Held, 

1.  That  F.  could  show  aliunde  that  the  debt  was  contracted  before 
the  acquisition  of  the  homestead. 

2.  That  he  was  entitled  to  redeem  from  P.*s  purchase  upon  payment 
of  the  amount  of  his  bid. 

Appeal  from  Wvmieshiek  Ci/rcmt  Cowrt. 

Thttrsday,  March  22. 

This  is  an  action  in  equity  to  set  aside  a  sheriff's  deed  for 
lot  4  in  block  15,  in  the  town  of  Decorah,  to  the  defendant, 
John  Finn,  and  for  a  decree  directing  the  sheriff  to  execute  a 
deed  for  said  premises  to  the  plaintiff. 

The  parties  agreed  that  certain  portions  of  the  pleadings 
were  true,  and  submitted  the  case  upon  the  petition,  answer, 
reply  and  their  stipulation.  The  court  dismissed  plaintiff's 
petition,  and  rendered  judgment  against  him  for  costs.  Plain- 
tiff appeals. 

Adams  <&  BulUsj  for  appellant. 
jF.  J?.  Cooley^  for  appellees. 

Day,  Ch.  J. — The  facts  collated  from  the  stipulation  of  the 
parties  are  as  follows:  On  the  16th  day  of  October,  1873,  the 
plaintiff  recovered  a  judgment  against  the  defendant,  Peter 
Quinn,  for  the  sum  of  $273.80,  for  the  purchase  money  of  lot 
4,  in  block  15,  in  Decorah,  and  a  decree  that  the  same  be  sold 
under  said  judgment.  On  the  22d  day  of  December,  1874,*a 
special  execution  issued  for  the  sale  of  said  premises,  and,  on 
the  23d  day  of  January,  1875,  the  same  were  sold  to  the  plain- 
tiff for  the  sum  of  $100,  and  a  certificate  of  purchase  was  duly 
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executed  and  delivered  therefor.  The  balance  of  the  judg- 
ment in  favor  of  plaintiff  remains  unpaid.  The  premises  in 
question  have  been  occupied  and  used  as  the  homestead  of  the 
defendants,  Peter  and  Mary  Quinn,  without  interruption,  since 
the  14th  day  of  September,  1871.  In  March,  1870,  when 
Peter  and  Mary  Quinn  had  no  homestead  whatever,  the  de- 
fendant Finn  loaned  Quinn  the  sum  of  $50.  On  the  26th  day 
of  December,  1874,  Finn  commenced  an  action  against  Quinn, 
before  a  justipe  of  the  peace,  to  recover  the  money  loaned, 
with  interest,  and  on  the  31st  day  of  December  Finn  recovered 
judgment  in  said  action  for  the  sum  of  $59  and  costs.  A 
transcript  of  this  judgment  was,  on  the  day  of  its  recovery, 
docketed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Winneshiek  county.  On  the  22d  day  of  October,  1875,  and 
within  nine  months  of  the  date  of  the  sale  on  execution  to 
plaintiff,  Finn  paid  the  sum  of  $107.50  into  the  office  of  the 
clerk  of  the  District  Court,  in  redemption  from  said  sale,  and 
filed  his  affidavit  stating  the  amount  unpaid  and  due  on  his 
own  claim.  No  redemption  of  tlie  premises  from  Finn  was 
made  by  any  one.  In  pursuance  of  said  sale  on  execution  and 
of  Finn's  redemption,  the  defendant,  Wolmeldorf,  as  sheriff, 
on  the  1st  day  of  Februarj^,  1876,  executed  to  Finn  a  deed  for 
said  premises.  The  said  judgment  itjcovercd  by  Finn  does 
not  show  that  it  was  rendered  uiK)n  an  indebtedness  contracted 
befpre  the  acquisition  of  the  homestead  by  Quinn,  and  plaintiff 
had  no  notice,  actual  or  constnictive,  prior  to  the  commence- 
ment of  this  suit,  that  said  judgment  was  rendered  upon  a 
debt  so  contracted.  At  no  time  prior  to  the  connnencenient 
of  this  suit  did  Finn  attest  the  hona  fides  of  the  antecedent 
chai'acter  claimed  for  liis  judgment  debt  by  proceedings  in 
court,  or  by  affidavit,  or  in  any  other  manner. 

Two  questions  are  presented  for  our  consideration:  First, 
had  Finn  a  right  to  redeem.  Second,  if  Finn  had  a  right  to 
redeem  can  the  plaintiff  now  redeem  from  him. 
.  I.  Section  3103  of  the  Code  provides  that  any  creditor  of 
the  defendant,  whose  demand  is  a  lien  upon  the  real  estate 
1.  KEDRMP-  sold,  may  redeem  the  same  at  any  time  within 
lieuMBviden^e.  nine  months  from  the  day  of  sale.  *  If  the  property 
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in  controversy  were  not  the  homestead  of  the  debtor  there 
could  be  no  question  of  the  right  of  redemption.  Section 
1992  of  the  Code  provides  that  the  homestead  may  be  sold  for 
debts  contracted  prior  to  the  purchase  thereof.  It  is  conceded 
that  the  indebtedness  upon  which  Finn  recovered  his  judg- 
ment was  contracted  before  Quinn  purchased  the  homestead 
in  question,  but  it  is  claimed  that  the  judgment  did  not 
become  a  lien  upon  the  homestead,  and  did  not  entitle  Finn 
to  redeem,  because  the  judgment  and  the  record  connected 
with  it  do  not  show  that  the  debt  upon  which  the  judgment 
was  rendered  was  contracted  before  the  acquisition  of  the 
homestead;  and  it  is  insisted  that  it  is  not  competent  for  Finn 
to  prove  aliunde^  as  against  plaintiff,  that  the  debt  was  in  fact 
80  contracted.  It  is  conceded  that,  as  against  the  judgment 
debtor  and  his  heirs,  such  proof  would  be  admissible.  Delavan 
V,  Pratt^  19  Iowa,  429.  But  it  is  insisted  that  the  execution 
purchaser  occupies  a  higher  plane,  and  that,  as  to  him,  a  party 
cannot  extend  the  lien  of  his  judgment  by  proof  aliunde^  this 
view  we  believe  to  be  unsound,  and  the  position  untenable. 

It  may  be  admitted,  and,  perhaps  should  be  admitted,  as 
was  suggested  in  Delcmin  v.  Pratt,  19  Iowa,  432,  that,  as 
between  the  judgment  creditor  and  third  persons  acquiring  an 
interest  in  ignorance  of  the  facts,  such  proof  would  not  be 
competent.  But  this  principle  can  apply  only  to  persons 
whose  rights  would  be  prejudicially  affected  by  such  proof, 
and  who  have  an  equitable  right  to  protection.  The  plaintiff 
is  not  in  that  position;  he  made  his  bid  upon  the  property 
with  full  knowledge  that  other  lien  creditors  would  have  the 
right  to  redeem  from  him  by  paying  the  amount  of  his  bid 
and  interest.  If  he  bid  the  full  value  of  the  property,  he  is 
not  prejudiced  and  has  no  right  to  complain  that  he  has  been 
re-paid  this  amount  with  interest.  If,  upon  the  other  band, 
he  bid  less  than  the  value  of  the  property,  believing  that  there 
was  no  lien  creditor  to  redeem,  and  that  he  would,  if  the  prop- 
erty was  not  redeemed  by  the  judgment  debtor,  get  it  for 
much  less  than  its  value,  and  still  have  the  greater  part  of  his 
debt  unsatisfied,  he  ought  not  to  be  heard  to  complain  that  he 
has  lost  this  advantage.  The  plaintiff  is  now  seeking  relief  in 
Vol.  xlv— 29 
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a  court  of  equity,  and  he  ought  not  to  be  permitted  to  show 
that  his  bid  was  much  less  than  the  value  of  the  property,  and 
that  his  rights  will  be  prejudiced  if  he  is  not  now  permitted 
to  bid  more.  In  Hale  v.  HeasUpj  16  Iowa,  451,  it  is  said: 
"As  against  antecedent  debts,  or  debts  created  for  the  pur- 
chase money,  the  homestead  exemption  does  not  apply,  and 
judgments  founded  upon  such  debts  would  be  held  to  be  liens 
upon  the  property,  certainly  as  against  persons  chargeable 
with  notice  of  the  character  of  the  debt." 

We  are  clearly  of  opinion  that  plaintiff  is  not  entitled  to 
protection  against  such  lien,  and  that  Finn  had  the  right  to 
redeem  from  the  execution  sale. 

II.  In  the  event  of  its  being  determined  that  Finn  had  the 
right  to  redeem,  plaintiff  asks  that  he  now  be  permitted  to 
redeem  from  Finn.  Without  determining  whether,  in  any 
event,  the  plaintiff,  who  is  the  senior  lien  holder,  after  fixing 
his  valuation  upon  the  property  and  bidding  that  amoimt, 
could  redeem  from  a  junior  creditor  who  had  redeemed  from 
him,  it  is  clear  that  this  right  could  not  be  exercised  after  the 
expiration  of  a  year  from  the  time  of  sale.  Code,  Sections 
3102,  3103,  3111,  3116.    Tlie  judgment  is 

Affibmed. 


Gould  v.  Thompson  et  al. 


1.  Tax  Deed :  effect  of.    A  tax  deed,  regrular  upon  its  face,  is  conda- 
Bive  evidence  of  the  fact  of  a  lawful  sale. 

2. :  SECOKD  DEED.    Where  a  deed  does  not  conform  in  its  recitals  to 


the  facts,  the  treasurer  is  authorized  to  execute  a  second  and  corrected 
deed,  but  he  has  no  power  to  execute  a  second  deed  which  shall  misstate 
the  facts  respecting  any  proceedings  prior  to  its  execution,  and  such 
deed,  if  executed,  would  be  void. 

Appeal  from  Decatur  Ci/rouU  Cov/rt. 

Thubsday,  Maboh  22. 

AonoN  in  chancery  to  recover  certain  land  and  quiet  the 
title  thereof  in  plaintiff.    The  defendants  claim  title  under  a 
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tax  sale  and  deed.  There  was  a  decree  quieting  the  title  in 
plaintiff  and  awarding  him  possession  of  the  land  and  a  judg- 
ment rendered  against  him  for  the  value  of  the  improvements 
made  on  the  land  bj  defendants,  and  for  the  amount  expended 
by  them  in  the  purchase  at  the  tax  sale  and  in  payment  of 
taxes  and  for  the  penalty  arid  interest  thereon,  as  well  as  costs 
of  the  suit     Both  parties  appeal. 

W.  n.  Roll  and  (7.  C.  Mclntire,  for  plaintiff. 

J,  B.  Morrison  and  E,  W.  Haakett^  for  defendants. 

Beck,  J.— I.  The  lands  in  controversy,  with  other  tracts, 
were  sold  for  taxes  en  raasse  and  a  deed,  so  reciting  the  sale, 
was  executed  to  the  purchaser.  Subsequently  another  deed 
was  executed  upon  the  same  sale,  reciting  that  the  lands  were 
sold  in  parcels  as  required  by  law.  The  defendants  claim  title 
under  the  second  deed.  The  sale  as  made,  and  the  first  deed, 
were  void  and  did  not  convey  the  title  to  the  land,  under  fre- 
quent decisions  of  this  court. 

It  is  insisted  by  defendants  that  as  the  second  deed  recites 
a  lawful  sale  of  the  property  it  is  conclusive  evidence  of  such 

1.  TAX  DERD :   ^'®5  ^^  ^^  ^®  ^  Valid  instrumeut  executed  in  pur- 
eftectoL         suance  of  law.     This  position  is  based  upon  the 

effect  given  to  tax  deeds,  lawfully  executed,  by  prior  deci- 
sions of  this  court  in  MoCready  v.  Sexton^  29  Iowa,  356, 
and  other  cases  involving  the  same  questions.  If  the  second 
deed  was  lawfully  executed,  and  is  a  valid  instrument,  the  de- 
fendants' argument  is  sound  and  their  conclusion  correct. 
The  title  of  defendants  depends  wholly  upon  the  validity  of 
this  deed,  which  will  now  be  the  subject  of  our  inquiry. 

II.    This  court  has  more  than  once  held  that  after  the  exe- 
cution of  a  tax  deed  by  the  treasurer,  which  is  irregular  or 
does  not  conform  in  its  recitals  to  the  facts,  as  ex- 

2.  — — :  sec-  ' 

onddeed.  hibited  by  the  tax  records,  another  deed  conform- 
ing thereto  and  regular  upon  its  face  may  be  executed  and 
will  be  valid.  MoCready  v.  Sexton  <&  Son^  29  Iowa,  356; 
OerUher  v.  Fuller y  36  Id.,  604;  Bulkley  v.  Call-anan^  32  Id., 
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461.  But  this  authority  to  execute  a  second  deed  is  cx)nferred 
upon  the  treasurer  in  order  to  correct  errors  committed  in  the 
first,  to  the  end  that  the  tax  deed  may  conform,  in  its  recitals, 
conditions  and  descriptions,  to  the  tax  record  and  the  facts 
of  the  case  which  should  appear  in  the  instrument.  The 
authority  does  not  exist  for  the  perversion  of  truth;  it  is  not 
conferred  to  enable  the  oflScer  to  overthrow,  by  false  recitals 
in  a  deed,  the  records  upon  which  it  is  based.  It  is  to  be 
exercised  only  to  attain  the  ends  of  truth  and  right.  This 
doctrine  is  found  in  the  cases  just  cited. 

We  conclude  that  the  second  deed,  not  being  executed  to 
correct  a  mistake,  misdescription,  incorrect  recital  or  other 
matter  in  conflict  with  facts,  but  on  the  other  hand  with  the 
object  of  perverting  truth  and  falsifying  the  tax  record,  is 
void.  Defendants  hold  no  title  under  it.  This  conclusion 
disposes  of  the  case  upon  defendants'  appeal ;  the  decision  of 
the  Circuit  Court  is  aflSrmed  thereon. 

III.  The  only  objection  to  this  judgment  made  upon  plain- 
tiff's  appeal  is  that  costs  should  not  have  been  taxed  against 
him,  having  tendered  to  the  defendants  the  amount  they 
recovered  for  improvements,  taxes,  etc.  But  we  do  not  find 
that  the  abstracts  show  the  tender  as  claimed  by  plain tiflT. 
His  objection,  therefore,  is  without  support.  The  judgment 
of  the  court  below  will  be  affirmed  also  on  plaintiff's  appeal. 
Tlie  costs  of  the  appeals  will  be  paid  by  the  party  making 
them. 

Affirmed  on  both  appeals. 
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Sully  v.  Poorbaugh. 

1.  Taxation :  swamp  lands.    Lands  granted  by  the  United  States  to  the 

counties  as  swamp  lands  are  not  subject  to  taxation  so  long  as  they  are 
held  and  owned  by  the  counties. 

2.  : :  TIME  OP  CONTBYANCE.     Nor  are  they  taxable  for  any 

year  in  which  they  may  be  conveyed  by  a  county,  if  the  assessment  for 
that  year  be  completed  before  the  conveyance  is  made. 

3.  Tax  Sale:  when  deed  is  set  aside:  rights  op  owner.    When  a 

tax  deed  is  set  aside  on  the  ground  that  the  lands  were  the  property 
of  the  county  at  the  time  they  were  sold  for  taxes,  the  owner  is  not 
required  to  reimbursQ  the  purchaser  for  the  amount  he  paid,  and  pay 
him  in  addition  the  interest  and  penalty. 

Appeal  from  Jasjper  District  Cowrt. 

Thursday,  March  22. 

This  is  a  suit  in  equity  brought  by  plaintiff  to  settle  and 
qniet  his  title  to  one  hundred  and  twenty  acres  of  land.  He 
alleges  that  he  was  the  owner  thereof  by  virtue  of  certain  tax 
deeds;  that  the  lands  were  sold  for  the  taxes  of  1864,  and  his 
deeds  were  made  therefor  in  1868 ;  that  the  taxes  were  duly 
levied  and  unpaid,  and  all  the  proceedings  prior  to  his  deeds 
were  had  in  accordance  with  law.  He  also  avers  that  the 
defendant  claims  to  have  some  interest  therein.  ^ 

The  defendant,  for  answer,  denies  that  the  plaintiff  is  the 
owner  of  the  lands;  denies  that  the  proceedings  were  in 
accordance  with  law,  and  avers  that  said  lands  we;:e  not  sub- 
ject to  taxation  for  1864;  that  there  was  a  fraudulent  com- 
bination among  the  bidders  at  the  tax  sale,  and  also  sets  up 
other  defenses,  and  offers  to  pay  the  amount  of  taxes,  penalty 
and  interest,  that  may  be  due  to  the  plaintiff.  He  asks  that 
the  tax  deeds  of  plaintiff  may  be  set  aside  and  the  defendant's 
title  quieted. 

There  was  a  trial  upon  written  evidence,  and  the  court 
found  that  there  was  a  fraudulent  combination  among  the 
bidders  at  the  tax  sale,  whereby  the  sale  of  the  land  in  con- 
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troversy  was  void  and  adjudged  the  title  to  the  defendant. 
PlaintiflF  appeals. 

R.  A,  Sankey^ioT  appellant. 

M,  E,  CutU^  for  appellee. 

RoTHEOCK,  J. — I.  We  have  each  carefully  examined  the 
evidence  and  are  united  in  the  opinion  that  it  is  not  snfiBcient 
to  establish  that  there  was  any  fraudulent  combination  among 
the  bidders  at  the  sale;  at  least,  it  is  not  sufficient  to  war- 
rant us  in  holding  the  sale  void  under  the  rule  settled  by  this 
court.  See  Eldridge  v.  Kuehl^  27  Iowa,  160,  and  Kcrver  v. 
Alleriy  31  Iowa,  578.  The  evidence  upon  this  branch  of  the 
case  is  somewhat  voluminous,  and  is  conflicting,  and  a  review 
of  it  here  would  serve  no  useful  purpose. 

II.  Upon  the  trial  the  defendant  introduced  in  evidence 
the  certificate  of  the  Eegister  of  the  State  Land  Office,  show- 
ing that  the  land  in  controversy  was  conveyed  to  the  State 
of  Iowa  by  the  United  States,  in  Swamp  Land  Patent  No.  2, 
dated  January  10,  1860,  as  appears  from  the  original  patent 
from  the  United  States  to  the  State  of  Iowa,  on  file  in  his 
office.  There  was  no  objection  made  to  this  evidence  in  the 
court  below,  nor  any  motion  made  to  exclude  it;  but  it  was 
offered  and  received  as  competent  and  we  must  so  I'egard  it. 
If  proper  objection  had  been  made,  and  the  certificate  had 
been  excluded,  the  defendant  might  then  have  been  able  to 
introduce  the  original  patent  or  a  copy  thereof,  or  a  copy 
of  the  original  entries.  The  defendant  also  introduced  a  deed 
from  the  county  of  Jasper  to  himself  for  eighty  acres  of  the 
land  in  controversy.  This  deed  was  executed  and  acknowl- 
edged on  the  13th  day  of  May,  1864. 

It  appears  then,  from  the  evidence,  that  the  whole  of  the 
land  was  patented  by  the  United  States  to  the  State  of  Iowa, 
January  10,  1860,  and  that  eighty  acres  thereof  was  conveyed 
by  Jasper  county  to  the  defendant  on  the  13th  day  of  May, 
1864.  By  section  925  of  the  Revision  of  1860  the  swamp 
lands  in  the  several  counties  were  granted  to  the  counties  in 
which  they  were  situated.     In  the  absence  of  any  objection 
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to  the  evidence  in  the  court  below,  we  think  the  title  to  the 
eighty  acres  conveyed  by  the  county  to  the  defendant  was 
sufficiently  shown. 

The  land  in  controversy,  being  swamp  land,  was  not  liable 
to  taxation  so  long  as  it  was  held  and  owned  by  the  county. 
1.  taxation:  County  of  Guthrie  v.  Carroll  County^  34  Iowa, 
iwamp  landi.  1Q3       ^'^g  ^j^jg  j^^^j  jj^jj^^  ^  taxation  for  the 

year  1864?    We  think  not. 

By  section  736  of  the  Revision  of  1860  one  of  the  duplicate 
assessment  books  was  required  to  be  completed  and  delivered 

«.  — : :  to  the  township  clerk  on  or  before  the  second 

veyance.  Monday  in  April  in  each  year;  and  the  other  book 
was  required  to  be  delivered  to  the  clerk  of  the  board  of  super- 
visors on  or  before  the  third  Monday  in  May.  The  assessment 
for  each  year  was,  therefore,  required  to  be  closed  on  or  before 
the  second  Monday  in  April.  The  conveyance  from  the 
county  to  the  defendant  was  after  the  close  of  the  assessment, 
and  should  have  been  passed  for  that  year  as  not  subject  to 
taxation.  Des  Moines  Navigation  and  Bailroad  Company 
V.  The  County  of  Polk,  10  Iowa,  1 ;  Tallmau  v.  The  Treas- 
urer of  Butler  County,  12  Id.,  531.  It  is  true  that  no 
assessment  of  real  estate  was  required  to  be  made  for  the  year 
1864,  but  we  believe  it  to  be  a  correct  rule  in  all  cases  that 
property  which  is  exempt  from  taxation  until  after  the 
expiration  of  the  period  provided  by  law  for  assessment 
should  be  passed  for  that  year,  and  included  in  the  assessment 
for  the  next  year. 

III.  The  defendant  introduced  no  evidence  showing  title 
to  the  other  forty  acres  in  controversy,  being  the.N.  E.  J  of 
the  S.  E.  i  of  Sec.  36,  Tp.  80,  range  21.  As  it  was  sold  for 
taxes  for  the  year  1864,  and  a  deed  executed  therefor  regular 
in  form,  it  was  incumbent  on  the  defendant  to  show  not  only 
title  in  himself,  but  that  the  deed  was  in  some  way  invalid. 
Having  failed  to  do  this  there  should  have  been  a  decree 
quieting  plaintiflF's  title  to  this  part  of  the  land. 

IV.  It  is  urged  by  counsel  for  appellant  that  the  court 
below  erred  in  not  requiring  defendant  to  pay  the  taxes, 
interest  and  penalty,  which  he  would  be  required  to  pay  in 
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case  the  land  had  not  been  sold  for  taxes.  The  case  of  Everett 
8.  TAX  sale:   V,  Beebe.  37  Iowa,  452,  and  other  cases,  following: 

when  deed  is  '  o 

set  aside:       the  rule  there  announced,  have  no  application  to 

riphts  of  ,  ,  T        ,  111 

owner.  the  casc  at  bar.      in  tliose  cases  the  land   was 

liable  to  taxation.  In  this  case  the  land  purchased  by  defend- 
ant from  the  county  was  exempt  for  the  year  for  which  it  was 
sold  for  taxes,  and  the  state  and  county  had  no  claim  upon  it 
for  taxes  to  which  plaintiff  could  be  subrogated.  It  appears, 
from  the  evidence,  that  the  defendant  has  paid  all  taxes  upon 
the  laud  since  1864. 

The  decree  of  the  District  Court  will  be"  aflBrmed  as  to  the 
eighty  acres  conveyed  by  the  county  to  the  defendant,  and 
reversed  as  to  the  N.  E.  i  of  the  S.  E.  i  of  Sec.  36,  Tp.  80, 
range  21. 

Modified  and  Affirmed. 


46    430^ 

^  **?l  McDonald  &  Co.  v.  Bennett. 

1.  Lien:  livery  stable  keeper  has  none.    A  livery  stable  keeper  has 

no  lien  for  care  and  feeding  upon  a  horse  delivered  to  him  for  keep- 
ing, in  the  absence  of  a  special  agreement  therefor. 

2.  :  CONSTRUCTION  OF  STATUTE.    Such  a  lien  is  not  conferred  by 

section  2177  of  the  Code. 

Appeal  from  Pottawattcmiie  Cvrauit  Court, 
Tuesday,  Maboh  20. 

This  is  an  action  of  replevin  for  one  span  of  bay  horses  and 
other  property,  the  possession  of  which  plaintiff  claims  xmder 
a  chattel  mortgage  executed  to  him  by  one  Frank  Eobinson. 

The  defendant  denies  plaintiff's  right  to  the  possession  of 
the  property,  and  alleges  that  from  the  20th  day  of  June  to 
the  17th  day  of  November,  1875,  he  kept,  cared  for  and  fed 
said  property  under  a  contract  with  the  owner  thereof,  Frank 
Eobinson;  that  his  charges  have  not  been  paid,  and  he  has  a 
lien  thereon  until  his  charges  are  paid.    The  cause  was  tried 
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by  the  court  and  judgment  was  rendered  for  the  plaintiff. 
Defendant  appe^. 

Sajpp  cfe  Zymany  for  appellant. 

fi.  P,  FoH%  and  E.  R.  Paigcy  for  appellee. 

Day,  J. — The  court  found  the  facts  to  be  substantially  as 
follows:  On  the  5th  day  of  September,  1874,  Frank  Robinson, 
the  owner  of  the  property  in  controversy,  executed  a  chattel 
mortgage  thereon  to  plaintiff,  which  was  recorded  on  the  10th 
day  of  September,  1874.  The  mortgaged  property  was  per- 
mitted to  remain  in  the  possession  of  the  mortgagor.  On  the 
20th  day  of  June,  1875,  Robinson  employed  the  defendant, 
who  is  a  livery  stable  keeper,  to  feed  and  care  for  the  property 
in  controversy,  and  delivered  it  to  the  defendant,  who  kept  the 
same  until  it  was-  taken  from  him  on  the  writ  of  replevin,  and 
was  to  receive  six  dollars  per  week  for  his  care  and  feed.  At 
the  commencement  of  the  suit  there  was  due  the  defendant  for 
keeping  tlie  property  the  sum  of  $116.91.  Defendant  had  no 
actual  notice  of  the  mortgage.  Before  the  commencement  of 
suit  plaintiff  demanded  the  property  in  dispute,  and  the  de- 
fendant refused  to  deliver  the  same  till  his  charges  were  paid. 
As  a  conclusion  of  law  the  court  found  that  defendant  has  no 
lien  on  the  property  in  dispute  as  against  the  plaintiffs. 

I.  It  is  fully  settled  that  at  common  law  a  livery  stable 
keeper  has  no  lien  for  his  care  and  feeding  upon  horses  left 
1.  lien:  Uvery  with  him.  Such  lien  exists  in  favor  of  an  um^ 
baanoDef^^'  keeper,  prin,cipally  upon  the  ground  that  he  is 
bound  to  entertain  and  provide  for  any  one  who  presents  him- 
self in  proper  condition  as  a  guest.  The  keeper  of  a  livery 
stable  is  under  no  such  obligation  to  take  and  feed  the  horso 
of  a  customer.  Of  the  many  cases  cited  by  appellant  not  one 
of  them  sustains  the  existence  of  a  lien  in  favor  of  the  keeper 
of  a  livery  stable,  except  Yov/ng  v.  Kimball^  23  Penn.  St., 
193,  a^d  in  that  case  the  lien  was  created  by  statute.  In 
Grirmell  v.  Cooky  3  Hill,  485,  it  is  said:  "The  right  of  lien 
has  always  been  admitted  where  the  party  was  bound  by  law 
to  receive  the  goods;  and  in  modem  times  the  right  has  been 
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extended  so  far  that  it  may  now  be  laid  down  as  a  general 
rule  that  every  bailee  for  hire,  who  by  his  labor  and  skill  has 
imparted  an  additional  value  to  the  goods,  has  a  lien  upon  the 
proi)erty  for  his  reasonable  charges.  This  includes  all  such 
mechanics,  tradesmen  and  laborers  as  receive  property  for  the 
purpose  of  repairing,  or  otherwise  improving  its  condition. 
But  the  rule  does  not  extend  to  a  livery  stable  keeper  for  the 
reason  that  he  only  keeps  the  horse,  without  imparting  any 
new  value  to  the  animal.  And  besides,  he  does  not  come 
within  the  policy  of  the  law  which  gives  the  lien  for  the 
benefit  of  trade.  Upon  the  same  reasons  the  agister  or  farmer 
who  pastures  the  horses  or  cattle  of  another  has  no  lien  for 
their  keeping  unless  there  be  a  special  agreement  to  that  effect" 
The  same  doctrine  is  announced  in  the  following  cases:  Bevan 
V.  Waters,  3  C.  &  P.,  520;  MUlar  v.  Marston,  35  Maine,  153; 
I^ox  V.  McGregor ,  11  Barb.,  41;  Jvdson  v.  Etheridge,  1  Cr. 
&  M.,  743;  Jackson  v,  Cvmfimvns^  5  M.  &  W.,  341 ;  Hickman 
V.  Thomas,  16  Ala.,  666. 

'  II.  Appellant  claims,  however,  that  a  lien  is  given  by 
section  2177  of  the  Code.    This  section  is  as  follows:  "Per- 

2. :  con-  sonal  property  transported  by  or  stored  or  left 

stnictionof  ,^,  <,  /•  j»  j  • 

statute.  With  any  warehouseman,  forwarding  and  commis- 

sion merchant,  or  other  depository,  express  company  or  carriers, 
shall  be  subject  to  a  lien  for  the  just  and  lawful  charges  on 
the  same,  and  for  the  transportation,  advances  and  storage 
thereof."  It  is  claimed  that  the  words  other  depository  include 
a  livery  stable  keeper.  It  is  not  necessary,  perhaps  not  proper, 
that  we  should  now  undertake  to  put  a  definitive  construction 
upon  this  section,  and  declare  to  what  it  does  and  does  not 
apply.  It  is  sufficient  in  this  case  to  say  that  in  our  opinion 
it  does  not  give  a  livery  stable  keeper  a  lien  upon  the  horse  of 
a  customer  fed  at  his  stable.  No  one  would  think  of  saying 
that  his  horse  kept  at  a  livery  stable  to  be  fed  was  deposited 
with  the  keeper  of  the  stable,  or  that  the  livery  stable  keeper 
was  the  depository  of  liie  horse.    The  judgment  is 

Affirmed. 
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1.  Evidenoe:  dbclabations:  damaobs.    A  party  is  permitted  to' testify 

to  the  statements  made  by  him.  to  another,  which  were  the  inducement 
to  the  act  of  the  latter,  in  an  action  to  charge  hin^  with  damages  for  the 
act. 

2.  Instruction :  when  misleading.    An  instruction  is  erroneous,  even 

if  it  embraces  correct  propositions  of  law.  which  has  a  tendency  to  mis- 
lead the  jury  by  implying  that  other  conditions  than  those  involved  in 
the  evidence  are  necessary  to  the  determination  of  the  case. 

Appeal  frora  Lee  District  Cov/rt. 
Tuesday,  Apbil  3. 

The  petition  of  plaintiff  alleges  that  Frank  Quinton,*  a 
minor  son  of  and  residing  with  the  defendant,  with  defend- 
ant's knowledge,  consent,  approval  and  direction  came  on 
plaintiff's  land,  where  his  two  sons  aged  thirteen  and  fifteen 
were  engaged  with  two  teams  in  harrowing,  and  wantonly, 
wrongfully  and  maliciously,  twice  fired  a  shot  gun  at  plaintiff's 
dog,  near  the  teams,  killing  the  dog  and  frightening  the  horses, 
causing  one  of  the  teams,  consisting  of  two  three  year  old  colts, 
to  become  unmanageable  and  run  away  with  the  harrow,  where- 
by one  of  them  was  badly  sprained,  the  team  was  rendered 
untrustworthy,  and  the  harness  and  harrow  were  torn  and 
damaged,  wherefore  plaintiff  claims  of  defendant  the  sum,  of 
one  thousand  dollars. 

The  answer  denies  all  the  material  allegations  in  the  peti- 
tion, and  alleges  that  plaintiff's  dog  was  worrying  and  killing 
defendant's  sheep,  and  to  prevent  a  repetition  thereof  the 
defendant's  son  Frank,  without  the  knowledge  of  defendant, 
shot  and  killed  plaintiff's  dog. 

There  was  a  jury  trial,  and  a  verdict  for  plaintiff  for  $200. 
The  motion  for  new  trial  was  overruled,  and  judgment  was 
entered  upon  the  verdict.    The  defendant  appeals. 

Oillmore  cfe  Anderson  and  Casey  cfe  Hobbs^  for  appellant. 
Yan  Yalkenbu/rg  <&  Hamilton^  for  appellee. 
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Day,  Ch.  J. — I.  The  farms  of  plaintiff  and  defendant  ad- 
join. On  the  day  of  the  transaction  complained  of  defendant 
1.  kvjoence:  heard  a  doe  barkine  in  his  field,  and  saw  his  cattle 
damages.  '  gathered  together,  and  his  sheep  running  in  differ- 
ent directions  in  the  pasture.  The  defendant  took  his  shot 
gun,  one  barrel  of  which  was  loaded,  jumped  on  a  pony  and 
rode  across  the  field  to  where  his  son  Frank  was  running  a 
drill  in  a  field  adjoining  the  pasture,  and  told  him  to  take  the 
gun,  and  if  there  was  a  dog  worrying  the  sheep  to  shoot  him. 
Frank  got  on  the  pony,  rode  in  the  direction  of  the  sound  of 
the  dog,  shot,  and  came  back  and  told  his  father  what  he  had 
*  done.     The  defendant  then  told  Frank  to  kill  the  dog. 

On  plaintiff's  motion  all  the  declarations  of  Frank  with 
regard  to  shooting  the  dog  were  stricken  out  of  the  testimony 
of  the  defendant.  This  was  error.  The  first  shdt  was  fired  in 
defendant's  field.  The  subsequent  shots  did  the  injury  of 
which  complaint  is  made.  The  pivotal  question  in  the  case  is 
whether  Frank  was  the  agent  of  defendant  to  pursue  the  dog 
into  plaintiff's  field  and  kill  him  there.  The  information 
upon  which  defendant  acted  has  an  important  bearing  upon 
this  question.  Suppose  Frank  had  told  his  father  that  the 
shot  had  broken  all  the  dog's  legs,  and  that  he  was  thus  lying 
where  he  fell.  This  information  would  cei*tainly  have  some 
bearing  upon,  and  would  tend  to  explain  what  was  compre- 
hended in  the  order  to  go  and  kill  him.  This  evidence  is  not 
hearsay.  The  question  is  not  whether  what  Frank  told  the 
defendant  was  true,  but  upon  what  information  and  under 
what  circumstances  did  defendant  act.  See  1  Greenleaf  on 
Evidence,  Section  101. 

But  whilst  the  exclusion  of  this  evidence  was  error,  we 
think  it  was  error  without  prejudice. 

Frank  Quinton  testified  fully  as  to  the  information  he  con- 
veyed to  the  defendant.  He  says:  "As  I  passed  by  father 
going  to  the  house.  I  told  him  the  dog  had  killed  one  sheep 
and  was  killing  another.  I  told  him  I  had  wounded  the  dog, 
and  asked  him  if  I  should  kill  him;  he  said  'yes.'"  It  is  not 
claimed  that  the  defendant  would  have  testified  at  all  differ- 
ently from  this  testimony  of  Frank,  but  it  is  said  if  the 
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defendant's  testimony  had  been  admitted  there  would  have 
been  two  witnesses  to  the  fact  instead  of  one,  and  that  defend- 
ant is  prejudiced  in  being  restricted  to  one  witness  to  a  fact 
which  he  was  able  to  prove  by  two.  This  would  be  true  if 
there  was  ^ny  conflict  in  the  testimony  respecting  the  fact,  or 
any  impeachment  of  the  remaining  witness.  In  this  case 
there  was  no  snch  conflict,  and  no  impeachment.  The  fact 
was  proved  by  one  credible  witness,  and  was  not  contradicted. 
The  jury  had  no  right  to  disregard  the  testimony  of  Frank, 
and  we  must  presume  that  they  performed  their  duty  and 
accepted  this  testimony  as  true. 

II.  The  defendant  testified  as  follows:  "I  said  to  Frank 
that  if  Van  Tuyl's  dog  was  lying  wounded  where  he  shot  him 
2.  ixsTRuc-  to  load  the  gun  again  and  go  and  kill  him.  He 
misleading,  was  lying  there  a  few  rods  from  where  he  shot 
him  in  the  first  place.  It  was  my  belief  that  the  dog  was  a 
few  rods  from  where  he  was  wounded.  I  supposed  the  dog  to 
be  wounded  in  my  paeture  where  the  sheep  was.  I  told  Frank 
to  load  the  gun  and  kill  the  dog  where  he  was  lying.'* 

The  testimony  of  Frank  Quinton  in  substance  is  that  he 
went  to  the  house  and  loaded  both  barrels  of  the  gun  and 
returned  to  where  the  dog  lay  down  when  first  shot.  When 
he  came  within  sixty  or  seventy  yards  of  the  dog  he  got  up 
and  crossed  over  into  plaintiff's  field  in  the  direction  of  plain- 
tiff's house.  Frank  took  a  rider  off  the  fence,  jumped  the 
pony  over,  followed  the  dog  into  plaintiff's  field,  and  shot  him 
twice,  the  last  shot  kJlling  him.  Plaintiff's  team  took  fright 
and  ran  away. 

The  court  instructed  as  follows:  "If  you  find  from  the  evi- 
dence that  the  defendant  instructed  his  son  to  shoot  the  dog 
on  his  own  land  for  worrying  sheep,  and  his  said  son  so  under- 
stood him,  and  said  son  purposely  and  maliciously,  with  the 
design  to  gratify  his  own  desire  and  passion  or  ill  will,  disre- 
garded his  father's  instructions  and  against  his  father's  will 
went  on  plaintiff's  land  and  caused  the  injuries  complained  of, 
then  defendant  will  nbt  be  liable  in  this  action,  and  your  ver- 
dict should  be  for  defendant."  The  giving  of  this  instruction 
is  assigned  as  error.    It  is  very  certain  that  if  all  these  things 


Digitized  by 


Google 


462  SUPREME  COURT  OF  IOWA, 

Van  Tuyl  v.  Quinton. 

were  found  to  exist  the  verdict  should  be  for  defendant.  It  is 
equally  true  that  if  a  part  of  the  things  enumerated  were  found 
to  exist  the  verdict  should  be  for  the  defendant.  The  error  of 
the  instruction  is  not  in  its  misstatement  of  a  legal  proposi- 
tion, but  in  its  tendency  to  mislead.  The  instruction  under- 
takes to  state  the  condition  under  which  defendant  would  not 
be  liable.  It  is  true  the  instruction  does  not  state  that  no 
other  circumstances  would  exonerate  the  defendant.  But  no 
other  instruction  covering  this  branch  of  the  case  was  given, 
and  the  jury  would  naturally  infer,  or  at  least  might  infer, 
that  a  concurrence  of  all  these  circumstances  was  necessary 
before  defendant  could  be  exonerated.  In  other  words  the 
jury  may  have  inferred  that  if  Frank  simply  purposely  disre- 
garded hisfather^B  instructions  and  went  on  plavtvbiff^s  land 
amd  caused  the  injuries  compluvned  of  against  his  father^ s 
will,  the  father  would  be  liable,  and  that  to  remove  the 
father's  liability  Frank  must  have  disregarded  instrr.ctions 
maliciously,  with  design  to  gratify  his  own  d^ire,  or  passion 
or  ill  will. 

If  Frank  purposely  disregarded  his  father's  instructions,  the 
motives  which  may  have  actuated  him  thereto  are  immaterial. 
We  think  the  defendant  may  have  been  prejudiced  by  this 
instruction. 

III.  A  clerical  error  occurred  in  the  9th  instruction  in  the 
use  of  the  word  "defendant"  for  "plaintiff."  As  the  cause  is 
reversed  on  other  grounds,  it  is  not  necessary  to  determine 
whether  this  mistake  worked  any  prejudice.  We  do  not,  at 
present,  discover  any  other  material  or  prejudicial  error.  For 
the  error  in  the  fifth  instruction  the  cause  is 

Hevebsed. 
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Sandees  et  al.  V.  Godding  et  al. 

ii  Estoppel :  what  will  not  create:  statute  of  limitations.  Posses- 
sion of  land,  taken  without  a  valid  title  thereto,  after  a  termination  of 
occupancy  by  the  owner  and  a  failure  to  pay  the  taxes  thereon,  will  not 
estop  him  to  subsequently  assert  his  title  when  the  possession  has  not 
been  continued  long  enough  to  entitle  the  occupant  to  the  protection  of 
the  statute  of  limitations. 

2.  Deed:  construction:  distances  and  areas.  Where  the  distances 
and  areas  in  the  description  of  af  deed  do  not  correspond  so  as  to  describe 
the  same  quantity  of  hmd,  the  terms  describing  the  distances  will  control 
that  describing  the  area,  and  measure  the  quantity  conveyed,  in  tiie 
absence  of  words  indicating  that  the  latter  is  to  prevail. 

Appeal  from  Boone  Circuit  Cov/rt. 

Tuesday,  April  3. 

.  Action  to  recover  the  possession  of  certain  land.  The 
defendants,  in  their  answer,  deny  generally  every  allegatien 
of  the  petition,  and,  averring  that  they  have  had  actual 
adverse  possession  of  the  land  for  more  than  ten  years,  they 
plead  the  statute  of  limitation  in  bar  of  the  action.  They 
also  plead  an  equitable  defense,  which  is  set  out  in  the  opiuion. 
The  cause  was  tried  to  the  court  without  a  jury,  and  judgment 
had  for  plaintiffs;  defendants  appeal.  The  facts  of  the  case 
involved  in  the  questions  of  law  ruled  upon  in  the  opinion 
appear  therein. 

/.  N,  Kidder^  for  appellants. 

Hull  cfe  Bamsey^  for  appellees. 

Beck,  J. — I.  The  parties  trace  the  titles  under  which  they 
respectively  claim  to  a  common  source.  Plaintiffs  claim 
under  the  first,  or  older  deed,  and  defendants  under  the 
second,  or  junior  deed ;  both  instruments  being  executed  by 
the  same  grantor  and  conveying  the  lands  in  controversy. 
Defendants  insist  that  possession,  of  the  character  which  will 
bar  this  action,  has  been  held  by  them  and  their  grantors  for 
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more  than  ten  years;  therefore  thej  relied  upon  the  protec- 
tion of  the  statute  of  limitations  in  the  court  below.  It  is 
now  insisted  that  the  Circuit  Court  erred  in  not  sustaining 
this  defense.  The  cause  is  reviewable  here  upon  errors 
assigned,  and  is  not  triable  de  novo.  Upon  the  question  of 
the  possession  of  defendants  there  was  conflict  in  the  evidence, 
some  of  the  witnesses  fixing  its  commencement  within  ten 
years,  and  others  prior  to  that  period.  In  this  state  of  the 
record  we  cannot  interfere  with  the  conclusion  upon  the  facts 
reached  by  the  Circuit  Court.  While  the  preponderance  of  the 
testimony  may  have  been  in  support  of  defendants'  answer, 
we  caimot  say  that  there  was  such  absence  of  proof  as  war- 
rants the  conclusion  that  the  decision  of  the  court  below  was 
not  rendered  in  the  exercise  of  judicial  discretion  fairly 
applied  to  the  evidence. 

II.  The  equitable  defense  pleaded  in  defendants'  answer, 
and  relied  upon  in  this  court,  is  to  the.  effect  that  plaintiffs' 
1.  bstoppel:  ancestor  abandoned  the  land,  and  the  possession 
cieate^tatute  thereof  was  taken  by  defendants'  grantor,  or  prior 
ofiimitations.  grantors  under  whom  they  claim,  who  laid  off  the 
land  into  town  lots  and  sold  them  as  such,  the  defendants  and 
those  under  whom  they  claim  paying  taxes  thereon.  Upon 
these  facts  it  is  claimed  that  plaintiffs  are  now  estopped  to 
set  up  title.  The  court  found  the  facts  and  law  against 
defendants  under  the  issues  raised  by  this  defense.  The  find- 
ing of  facts  is  not  in  conflict  with  the  evidence.  It  may  be 
remarked  that  what  is  called  an  abandonment,  as  shown  by  the 
evidence,  was  the  termination  of  the  occupancy  of  the  land  by 
plaintiffs'  ancestor,  and  the  failure  to  pay  taxes,  both  by  the 
ancestor  and  the  plaintiffs.  Possession  was  taken  of  the  land 
by  those  under  whom  defendants  claim,  and  the  property  was 
treated  by  them  as  their  own.  We  know  of  no  principle  of 
law  which  will  raise  an  estoppel  against  the  recovery  of  land, 
by  the  one  holding  the  legal  title,  upon'  sudi  facts.  Had 
possession,  of  the  character  required  by  law,  been  held  by 
defendants  for  the  period  prescribed,  the  statute  of  limitations 
would  have  interposed  a  bar  to  the  action.  But  we  have  seen 
that  there  is  no  ground  to  interfere  with  the  Circuit  Court's 
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decision  upon  this  defense.  Possession  of  land,  which  will 
not  invoke  the  protection  of  the  statute  of  limitations,  will 
not  create  an  equitable  estoppel  against  a  claimant. 

III.  It  is  insisted  by  the  defendants  that  the  court  erred 
in  adjudging  that  plaintiffs  were  entitled  to  recover  the  entire 
tract  of  land,  on  the  ground  that  the  evidence  discloses  that 
the  mother  of  the  plaintiffs  is  living,  who  is  entitled  to  one- 
third  of  the  land  as  her  dower.  It  is  sufficient  to  say  that  no 
8uch  defense  was  raised  in  the  pleadings,  nor  in  any  manner 
urged  in  the  court  below.  It  cannot  be  first  considered  in  this 
court. 

lY.  The  deed  under  which  plaintiffs  acquired  title  to  the 
land  describes  it  as  follows:  "  Commencing  at  the  NE.  corner 
2.  dkkd:  con-  ^^^^®  ^^^^  '^^  ^^^^  ^7  ^^^^  grantor  to  N.  B.  Capron, 
dSSnSBs'and  *°^  dated  with  this  conveyance,  thence  east  12  rods 
^^^'  and  80  links,  thence  south  12  rods  and  50  links, 

thence  west  12  rods  and  80  links,  thence  north  12  rods  and  50 
links  to  the  place  of  beginning,  said  tract  to  contain  just  one 
acre,  and  the  distances  shall  be  so  construed."  A  question 
of  construction  arises  upon  this  description  in  determining 
the  quantity  of  land  conveyed  by  the  deed.  The  distances 
given  measure  an  area  greater  than  that  specified  in  the 
description.  It  is  highly  probable  that  the  parties,  in  using 
the  word  linksy  intended  some  length  of  the  lines  other  than 
that  indicated  by  the  true  meaning  of  the  term.  The  length 
of  the  lines,  as  expressed  in  the  deed,  are  respectively  15  and 
14i  rods.  The  unusual  and  erroneous  expression  of  these  dis- 
tances leads  to  the  conclusion  that  the  true  length  of  a  link 
was  not  understood  by  the  parties  to  the  deed.  But  these 
considerations  could  have  no  weight  in  construing  the  descrip- 
tion, in  the  absence  of  words  showing  an  intention  different 
from  that  expressed  by  the  language  referred  to  above. 

In  descriptions  of  this  character  distances  control  areas 
described  by  quantities,  in  the  absence  of  words  indicating 
that  the  latter  are  to  prevail.  In  the  case  before  us  the  inten- 
tion is  clearly  expressed  that  the  specified  quantity  shall  be 
one  acre  and  that  the  jlistances  given  sliall  be  construed  to  cir- 
cumscribe an  acre  and  no  more.  That  it  is  competent  for 
Vol.  xlv— 30 
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parties  so  to  contract  as  to  suspend  the  application  of  recog- 
nized rales  of  construction  to  their  deeds  there  can  be  no 
doubt.  In  all  instruments  parties  may  fix  rules  for  the  inter- 
pretation  of  their  language  and  the  construction  of  their  cove- 
nants, though  such  rules  be  in  conflict  with  those  ordinarily 
recognized  by  law.  This  authority  is  secured  to  all  as  a  natural 
right.  It  is  of  the  very  essence  of  the  power  to  contract,  aud, 
unless  forbidden  by  law,  if  that  may  be,  must  be  recognized  by 
the  courts.  The  land  conveyed  by  the  deed  is,  by  its  very  terms, 
of  the  area  of  one  acre.  It  is  to  be  circumscribed  by  lines 
corresponding  in  length  with  the  distances  mentioned  in  the 
deed.  These  may  be  easily  determined  by  substituting  in  the 
place  of  the  word  "  linksj'^  wherever  it  occurs,  the  term  hunr- 
dredths  of  a  rod^  which  will  give  the  precise  area  of  one 
acre.  We  are  led  to  conclude  that  the  parties  erroneously 
supposed  that  a  link  was  the  one-hundredth  part  of  a  rod,  as 
it  is  of  a  chain.  But,  be  this  as  it  may,  the  distances  as  indi> 
cated  here  will  circumscribe  one  acre. 

The  Circuit  Court,  in  construing  the  description  of  the 
land,  gave  control  to  the  distances  instead  of  the  area.  In 
this  there  was  error,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Kevebssd. 


The  Steeling  School  FuENmiBE  Company  v.  Harvey  et  al. 

1.  Taxation :  liiotation  upon:  school  distbict.  The  board  of  raper- 
Tisors  are  not  authorized  to  levy  a  tax  for  the  payment  of  a  jndgment 
against  the  school  house  fund  of  a  district  township,  when  the  tax 
already  levied  for  the  use  of  that  fund  equals  the  maximuni  rate  of  ten 
mills  on  the  dollar. 

Appeal  from  Clay  District  Cov/rt. 

Tuesday,  April  3. 

The  petition  contains  the  following  averments: 
The  plaintiff  is  the  owner  of  a  judgment  against  the  dis* 
trict  township  of  Spencer,  in  Clay  county^  which  judgment 
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was  obtained  against  the  school  house  fund  of  said  district. 
On  27th  day  of  February,  1875,  the  school  board  of  said  town- 
ship issued  to  the  plaintiff  its  order  upon  the  treasurer  of  said 
district  directing  him  to  pay  said  judgment  from  the  school 
house  judgment  fund.  The  said  order  was  not  paid  for  want 
of  funds.  At  the  regular  meeting  of  the  school  board  of  said 
township,  said  board  voted  a  recommendation  to  the  defend- 
ants, who  are  members  of  the  board  of  supervisors  of  Clay 
county,  that  they  levy  and  collect  a  tax  suflScient  to  pay  said 
judgment,  interest  and  costs,  which  recommendation  was 
properly  certified.  The  defendants  refused  to  make  the  levy 
as  requested,  because  they  had  already  gone  to  the  limit  of 
their  authority  by  levying  ten  mills  on  the  dollar  on  the  tax- 
able property  of  said  district  township  for  the  year  1875,  for 
the  school  house  fund,  in  accordance  with  the  recommenda- 
tion of  the  school  board  of  said  township. 

It  is  asked  that  a  writ  of  mandamus  issue  compelling  the 
defendants  to  levy  a  suflBcient  tax  to  pay  said  judgment. 

There  was  a  demurrer  to  the  petition,  the  principal  ground 
of  which  is  that  the  facts  stated  in  the  petition  show  that  the 
defendants  have  levied  a  tax  for  the  school  house  fund  of  said 
district  for  the  year  1875,  to  the  extent  allowed  by  law  to  be 
levied  in  any  one  year. 

The  demurrer  was  sustained,  exceptions  taken,  and  judg- 
ment rendered  against  the  plaintiff  for  costs.  Plaintiff  appeals. 

Samuel  Gonser^  for  appellants. 

Z.  M.  Pemherton^  for  appellee. 

RoTHBOCK,  J. — It  is  conceded  that  the  judgment  in  ques- 
tion was  obtained  upon  warrants  against  the  school  house 
1  taxation:  *^"^>  ^"^  ^^^  ^^ly  question  is,  are  the  defendants 
uponfschooi  I'^wiJ'^d  by  law  to  levy  a  tax  for  the  payment  of 
district.  |;jj3  judgments,  in  addition  to  ten  mills  on  the 

dollar. 

The  Code,  Sec.  1780,  provides  that  the  amount  levied  for 
school  house  fund  shall  not  exceed  ten  mills  on  the  dollar  on 
the  property  of  any  district. 
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.  Sec.  1787  provides,  "  when  a  judgment  has  been  obtained 
against  a  school  district  the  board  of  directors  shall  pay  off 
and  satisfy  the  same  from  the  proper  fund,  by  an  order  on  the 
treasurer;  and  the  district  meeting,  at  the  time  for  voting  a 
tax  for  the  payment  of  other  liabilities  of  the  district,  shall 
provide  for  the  payment  of  such  order  or  orders."  It  is 
claimed  that  authority  is  given  under  this  section  to  levy  a 
tax  in  addition  to  the  ten  mills  provided  for  in  section  1780. 
We  think  not.  It  is  a  fundamental  principle,  appertaining  to 
the  taxing  power,  that  no  taxes  can  be  levied  without  express 
authority  of  law.  Section  1780  limits  the  levy  for  school 
house  fund  to  ten  mills,  and  section  1787,  construed  in  the 
light  of  section  1780,  means  simply  that  when  the  district 
makes  estimates  of  the  necessary  amount  for  the  payment  of  its 
liabilities  it  shall  provide  for  the  payment  of  judgment  orders, 
but  the  whole  tax  voted  for  any  one  fund  for  the  payment  of 
all  liabilities  must  be  within  the  limits  for  which  a  levy  may 
be  made  for  that  fund. 

The  nature  of  the  obligation  against  the  district  is  not 
changed  by  being  put  in  the  form  of  a  judgment.  Section 
1787  requires  that  the  judgment  shall  be  paid  from  the  proper 
fund.  The  judgment  order  is,  or  should  be,  against  the  school 
house  fund,  and  can  be  paid  from  no  other. 

As  there  is  no  independent  power  to  levy  a  judgment  tax, 
and  as  the  levy  is  expressly  limited  to  ten  mills  on  the  dollar, 
we  think  the  District  Court  properly  sustained  the  demurrer. 
This  conclusion  is  supported  by  the  principles  announced  in 
Iowa  Railroad  Land  Company  v.  Sao  County^  39  Iowa,  124. 

Affismed. 
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Thb  State  v.  Kead. 

1.  Criminal  Law:  byidence:  bastardy.  In  an  action  charging  a 
party  with  being  the  father  of  an  illegitimate  child,  evidence  that  the 
complaining  witness  shared  her  bed  with  one  who  might  have  been  the 
&ther  of  the  child  is  admissible,  as  tending  to  affect  the  credibility  of  the 
testimony  of  the  complaining  witness. 

Appeal  from  Dvhuque  District  Court. 

Tuesday,  Apbil  3. 

One  Elizabeth  Dewees  filed  a  complaint  against  the  defend- 
ant, charging  him  with  being  the  father  by  her  of  an  illegiti- 
mate child.  On  the  trial  she  testified  that  the  defendant  was 
the  father  of  the  child,  and  that  she  called  on  him  for  aesist- 
Ance  and  he  gave  her  $25. 

The  defendant  testified  that  he  never  had  sexual  connection 
with  her.  He  admitted  that  he  paid  her  $25,  but  he  said  he 
obtained  it  for  her,  at  her  request,  from  a  friend  of  hers.  The 
defendant  then  called  as  a  witness  one  Mrs.  Brown,  who  testi- 
fied as  follows:  "Have  known  Mrs.  Dewees  two  years;  she 
lived  in  the  same  house  with  me,  on  Jackson  street.  Her  son, 
seventeen  years  old,  lived  with  her."  The  defendant's  counsel 
then  asked  the  witness  the  following  question:  "For  six 
months  next  prior  to  Sept.  29,  1874,  do  you  know  whether  or 
not  Mrs.  Dewees  and  her  son  occupied  the  same  bed?"  The 
witness  answered:  "  1  know  they  did  the  most  of  the  winter 
last  winter,  and  all  winter  a  year  ago  last  winter."  To  this 
answer  the  State  objected  as  incompetent  and  immaterial,  and 
not  responsive  to  the  question,  and  asked  to  have  the  same 
excluded.  The  court  sustained  the  objection,  and  the  defend- 
ant excepted. 

The  defendant  then  asked  the  witness  the  following  ques- 
tion: "When,  if  ever,  prior  to  Sept.,  1874,  did  you  know 
of  Mrs.  Dewees  and  her  son  occupying  the  same  bed,  and 
if  so,  for  what  length  of  time?"  To  this  question  the  State 
objected  as  incompetent  and  immaterial,  and  the  court  sus- 
tained the  objection,  and  the  defendant  excepted. 
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The  jury  rendered  a  verdict  of  guilty,  and  the  defendant 
appeals. 

^.  McCeney^  for  appellant. 

D.  J.  Lenehan  and  J.  B,  Powers^  for  appellee. 

Adams,  J. — If  the  complainant  was  accustomed,  both  before 
and  after  the  child  was  conceived,  to  occupy  the  same  bed  with 
1.  CRIMINAL     a  person  who  might  have  been  the  father  of  the 

law!  evidcDce* 

bastardy.  *  child,  evidence  of  such  fact,  we  think,  was  admis- 
sible, as  tending  to  affect  the  credibility  of  the  complainant's 
testimony. 

In  excluding  such  evidence  we  think  that  the  District 
Court  erred. 

Reyebsed. 


Robinson  Bbos.  &  Gifford  v.  The  Mekohants'  Despatch 
Tbanspobtation  Company. 

1.  Common  Carrier :  contract  of  affrbiohtment:  principal  and 

aoent.  a  contract  of  afiPreiirhtment  made  by  the  consignor  for  the 
consignee  is  binding  upon  the  latter,  and  in  the  absence  of  fraud  or 
mistake  he  will  be  conclusiyely  presumed  to  know  its  stipulations. 

2.  :    :    VALID  IN   ANOTHER  STATE.     If  such  a  coutract  is 

valid  under  the  laws  of  the  State  where  it  is  made,  it  will  be  binding 
upon  the  consignee  who  may  be  the  resident  of  another  State. 

3.  :  :   BILL  OF  LADING.     Where  a  contract  of  affreightment 

is  evidenced  by  a  bill  of  lading  which  is  partly  printed  and  partly  writ- 
ten the  contract  is  to  be  gathered  from  the  whole  instrument,  and  a  stip- 
ulation that  the  carrier  will  transport  the  mercandiBe  *'  without  transfer, 
in  cars  owned  and  controlled  by  the  company ' '  constitutes  a  part  ihere<^, 
a  breach  of  which,  occasioning  a  loss  of  the  goods  by  fire,  does  not 
entitle  the  carrier  to  the  protection  of  another  stipulation  of  the  bill  of 
lading,  that  the  carrier  will  not  be  responsible  for  such  a  loss.  Seeyers, 
J.,  dissenting. 

4.  :  :  DAMAGES.    In  an  action  for  damages  for  the  loss  of  goods 

under  such  a  contract  the  plaintiff  is  entitled  to  interest  on  their  yalue, 
at  six  per  cent,  from  the  time  when  they  ought  to  have  been  delivorod. 
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Appeal  from,  Linn  Circuit  Court. 

Tuesday,  April  3. 

.  On  the  29th  day  of  September,  1871,  D.  G.  Kawson  &  Co. 
delivered  to  the  defendant  at  Worcester,  Mass.,  for  sliipraent, 
six  eases  of  boots  consigned  to  the  plaintiffs  at  Cedar  Rapids, 
Iowa.  A  bill  of  lading,  or  shipping  contract,  was  delivered 
by  the  agent  of  defendant  to  Eawson  &  Co.,  of  which  the 
following  is  a  copy: 

Merchants'  Despatch  Transportation  Company.  Fast  freifirbt  line 
from  New  York,  Boston,  Albany,  and  all  New  England  points,  to  the  west, 
northwest  and  southwest,  through  without  transfer,  in  cars  owned  and 
controlled  by  the  Company. 

New  York  Office,  365  &  367  Broadway,  H.  W.  Carr,  Agent;  Boston  Office, 
17  Court  Street,  Otis  Kimball,  Agent;  Albany  Office  705  Broadway,  J.  W, 
Skinner,  Agent. 

J.  Farnsworth,  Ass't  Sup't,  J.  Chittenden,  Supt., 

Cleveland,  Ohio.  365  and  367  Broadway,  New  York. 

Sam'l  Finlay,  Ass't  Sup't,  17  Court  Street,  Boston. 


H.  P.  Nichols,  Agent, 
Worcester,  Mass. 


Contents  and  Value  of 
Packages  Unknown. 


MARKS. 

Sobinson,  Bros,  ft  (Hfford, 
Cedar  Rapids,  Iowa. 

No.  8839  to  8844. 
Merchants'  Despatch. 


The  oune  of  thd  consignee 
«nd  deetination  of  all  freight 
moflt  be  plainly  and  distinctly 
marked;  and  in  no  case  will 
damage  be  allowed  for  wrong 
delivery  or  loas  caused  by  de- 
feotiTe  markinir,  with  initials, 
or  where  the  marks  or  direct 
tions  on  packages  are  made  on 
paper  Of  cards. 


Worcester,  Mass.,  September  29th,  1871. 

Received  of  D.  G.  Rawson  &  Co.,  in  apparent 
good  order  (except  as  noted),  the  following  pack- 
ages, marked  as  in  the  margin,  viz: 

f 

5    Six  (6)  Cases, 


To  be  forwar.^ed  in  Uke  good  order  (dangers  of  navigation, 
collisions  and  fire,  and  loes  occasioned  by  mob,  riot,  insurrec- 


tion or  rebellion,  and  all  dangers  incident  to  Railroad  Trans- 
portation excepted),  to  Cedar  Rapids,  Iowa,  Depot  only,  he  or 
they  paying  freight  and  charges  for  the  same,  as  below: 

If  1st  Glass.  $1.85  cts.  per  100  lbs. 

Charges  advanced  at  Worcester,  $ Weight  snbject 

to  correction. 

Subject  to  the  terms  and  Classtfkoatlon  as  below,  and  to 
difference  in  Classifications  adopted  by  Western  Roads,  and 
to  the  Oovemment  Tax.       For  the  Company. 

H.  P.  NICHOLS,  Agent. 


The  plaintiflFs  allege  in  their  petition,  and  amended  petition, 
a  non-performance  of  the  contract  by  failing  to  deliver  the 
goods,  and  that  the  bill  of  lading  was  not  made  at  the  time 
the  goods  were  delivered  to  defendant,  but  was  subsequently 
delivered  to  plaintiff's    consignors,  and    that  they   without 
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examination,  excepting  to  note  the  correctness  of  the  descrip- 
tion of  the  boxes  and  address,  transmitted  the  bill  of  lading 
to  the  plaintiffs  by  mail,  and  that  neither  the  plaintiffs  nor 
the  consignors  knew  of  the  limitation  of  the  contract  as  to  loss 
by  fire  till  after  they  learned  defendant  claimed  exemption 
from  liability  by  reason  thereof.  Judgment  is  asked  against 
defendant,  for  the  value  of  the  goods  and  interest. 

Tlie  answer  admits  that  defendant  received  from  D.  G. 
Rawson  &  Co.  certain  merchandise  to  be  transported  to  Cedar 
Eapids,  in  pursuance  of  the  contract  set  up  in  the  petition, 
and  avers  that  said  merchandise  was  destroyed  by  fire  on  the 
8th  and  9th  days  of  October,  1871,  at  the  city  of  Chicago, 
without  fault  on  the  part  of  defendant. 

There  was  trial  by  the  court  and  judgment  for  the  plaintiffs, 
for  the  value  of  the  goods  and  interest.     Defendant  appeals. 

West  df  Eastmany  for  appellants. 

B.  H,  Gillmore^  for  appellee. 

EoTHRocK,  J. — I.  A  question  is  made  as  to  the  time  at 
which  the  bill  of  lading  was  delivered  to  Eawson  &  Co.  The 
actual  delivery  of  the  goods  was  made  by  one  Henry,  the 
drayman  of  Eawson  &  Co.  He  testifies  that  he  asked  for  a 
bill  of  lading  and  it  was  delivered  to  him.  We  mast  assume 
from  this  that  it  was  delivered  at  the  time  of  the  delivery  of 
the  goods  to  the  defendant;  and  a  delivery  to  the  drayman 
of  Rawson  &  Co.  was  equivalent  to  a  delivery  to  them. 

II.     The  plaintiffs  further  insist  that  the  limitation  in  the 
contract  as  to  loss  by  fire  was  not  known  to  them  at' the  time 
1.  COMMON       ^^  shipment.     This  was  a  ti^ansaction  done  in  the 
tfact^^o'f  af-    ordinary  and  usual  course  of  business.     Rawson 
priifcifSi^and  ^  ^^'  Undertook  to  ship  the  goods  in  question  to 
a^ent.  plaintiffs,  at  plaintiffs'  request.      Whatever  con- 

tract of  shipment  Rawson  &  Co.  made  is  binding  on  the 
plaintiffs,  and  the  plaintiffs  cannot  avoid  it  by  showing  that 
Rawson  &  Co.  received  and  forwarded  it  without  examina- 
I  tion.  In  the  absence  of  fraud  or  mistake  the  shipper  will  be 
conclusively  presumed  to  know  the  stipulations  contained  in 
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a  contract  of  affreight iireut.  He  cannot  be  permitted  to  show 
that  he  was  ignorant  of  its  contents.  Mulligan  v.  III.  Cent. 
Hailwayj  36  Iowa,  181,  and  cases  there  cited. 

III.  This  contract  of  shipment  was  made  in  the  State  of 
Massachusetts,  and  it  is  conceded  by  counsel  for  plaintiffs 

2.  — : :  that  the  limitation  of  defendant's  liability  as  a 

oibcr  state,  common  carrier  could  lawfully  be  made,  and  is 
binding,  provided  it  be  held  to  be  the  contract  of  plaintiffs, 
entered  into  at  the  time  of  the  delivery  of  the  goods.  As  we 
hold  that  it  was  a  valid  contract,  binding  on  the  plaintiffs,  the 
remaining  question  in  the  case  is  as  to  the  defendant's  liability 
for  the  loss  of  the  goods,  by  reason  of  alleged  negligence  or 
breach  of  the  contract. 

The  evidence  in  the  case  shows  that  the  goods  in  ques- 
tion were  delivered  to  the  defendant  on  the  29th  day  of 
September,  for  immediate  shipment.  The  shipment  was  made 
by  way  of  Albany,  New  York,  from  which  last  named  place 
they  were  shipped  to  Chicago,  on  the  3rd  day  of  October. 
They  arrived  in  Chicago  on  Saturday,  the  7th  of  October,  at 
7:50  p.  M.,  and  were  unloaded  into  the  Despatch  Freight  House 
of  the  Michigan  Central  Railway  Co.,  and  on  Sunday  night, 
October  8th,  the  said  fi*eight  house  and  its  contents,  including 
the  goods  in  question,  were  wholly  consumed  by  fire. 

It  will  not  be  claimed  that  the  limitation  in  the  contract 
exempting  the  defendant  from  loss  by  fire  is  an  exemption 

3^ . .  at  all  events.      It  was  the  defendant's  duty  to 

bui  of  lading,  properly  perform  the  other  conditions  and  stipu- 
lations of  the  contract,  and  if  by  reason  of  failure  in  this 
respect  the  goods  were  lost,  even  by  fire,  the  defendant  would 
be  liable.  For  example,  if  it  had  been  stipulated  in  the  con- 
tract that  the  goods  were  to  be  shipped  by  a  certain  route, 
and  they  were  shipped  by  another  route,  and  destroyed  by  fire 
while  in  tran-situ^  the  defendant  would  be  liable  for  the  loss 
unless  it  could  show  that  the  loss  must  have  occurred  from 
the  same  cause  if  the  goods  had  been  shipped  by  the  route 
designated  in  the  contract. 

This  contract,  we  take  it,  was  all  on  one  piece  of  paper,  and 
the  evidence  shows  it  was  partly  printed  and  partly  written. 
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There  is  nothiDg  in  the  laDguage  contained   in  the  paper 
indicating  that  any  part  of  the  instrument  is  not  to  be  con- 
sidered as  part  of  tlie  contract.     An  examination  of  it,  as 
contained  in  the  foregoing  statement  of  facts,  will  show  that 
the  defendant  undertook  to  ship  through  ''^without  tra^isfer^ 
I  in  cava  owned  and  controlled  by  the  company,'*^    It  may  be 
said  that  this  is  a  mere  caption  to  the  paper  in  the  nature 
of  an  advertisement.     It  cannot  be  so  regarded.      There  is 
nothing  in  the  paper  itself  indicating  that  it  was  so  intended, 
and  without  the  first  paragraph  there  would  be  no  obligation 
binding  on  the  defendant,  unless  it  could  be  supplied  by 
extrinsic  evidence.     There  is  no  other  statement  made  as  to 
what  company  made  the  contract,  than  that  contained  in  the 
first  line.     The  words  "Merchants'  Despatch,"  on  the  left 
margin,  standing  alone,  as  they  do,  indicate  nothing.      We 
think  a  fair  construction  of  this  contract  is  that  the  Mer- 
chants' Despatch  Transportation  Company,  a  fast  freight  line 
from   New   York,  Boston,   Albany,  and  all  New  England 
points,  to  the  west,  northwest  and  southwest,  shipping  through 
without  transfer,  in  cars  owned  and  controlled  by  the  company, 
received  of  D.  G.  Rawson  &  Co.  six  cases,  to  be  forwarded  to 
Cedar  Rapids,  Iowa.     We  regard  this  as  an  undertaking  that 
these  goods  should  be  shipped  through  without  transfer.     It 
does  not  clearly  appear,.from  the  evidence,  that  the  goods  were 
transferred  at  Albany,  and  yet  we  think  it  is  a  fair  inference, 
from  the  fact  that  a  way-bill  was  made  out  at  that  place.     It 
is  conceded  that  there  was  a  transfer  at  Chicago  into  a  ware- 
house, where  the  goods  were  destroyed.    Under  the  stipula- 
tions of  this  contract  there  was  no  right  of  transfer,  and  the 
fact  that  defendant  placed  the  goods  where  it  had  no  right  to 
place  them  under  the  contract,  and  the  further  fact  that  they 
were  destroyed  while  in  the  warehouse,  at  the  very  least,  puts 
upon  the  defendant  the  burden  of  showing  that  the  loss  would 
have  occurred  from  the  same  cause  if  the  goods  had  remained 
in  the  car.     No  such  showing  is  made  in  the  case. 

In  Magee  v.  The  Oatndea  (b  Amhoy  R,  R.  Co,^  45  N.  Y,, 
it  is  held,  "that  when  a  carrier  accepts  goods  to  be  carried, 
with  a  direction  on  the  part  of  the  owner  to  carry  them  in  a 
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particnlar  way,  or  by  a  specified  route,  he  is  bound  to  obey 
such  directions,  and  if  he  attempts  to  perform  his  contract  in 
a  manner  different  from  his  undertaking  he  becomes  an 
insurer  and  cannot  avail  himself  of  any  exceptions  in  the  con- 
tract. If  it  could  be  shown,  in  such  case,  that  the  loss  must 
certainly  have  occurred  from  the  same  cause,4md  if  there  had 
been  no  default,  misconduct  or  deviation,  the  carrier  would 
be  excused,  but  the  burden  of  proof  of  this  fact  would  be  upon 
the  carrier."  See,  also,  Davis  v.  Garrett^  6  Bingham,  212; 
Danuth  V.  Wade^  2  Scam.,  285;  Story  on  Bailments,  Sec. 
509,  and  Hunting  v.  Pepper^  11  Pick.,  41. 

In  Davis  v.  Oarretty  aupra^  it  is  said  that  "  no  wrong  doer 
can  be  allowed  to  apportion  or  qualify  his  own  wrong;  and 
that  as  a  loss  has  actually  happened  whilst  his  wrongful  act 
was  in  operation  and  force,  and  which  is  attributable  to  his 
wrongful  act,  he  cannot  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss  if  his  wrongful  act  had  never  been 
done.  It  might  admit  of  a  different  construction  if  he  could 
show  not  only  that  the  same  loss  might  have  happened,  but 
that  it  must  have  happened,  if  the  act  complained  of  had  not 
been  done." 

It  must  be  remembered  that  we  are  not  now  determining 
the  question  as  to  whether  the  defendant  would  have  been 
liable  for  negligence,  in  the  absence  of  any  breach  of  the 
express  terms  of  the  contract.  The  question  before  us  is, 
what  are  the  rights  of  the  parties  where  the  carrier  violates 
the  terms  of  the  contract  in  the  mode  of  transportation. 

The  construction  we  place  upon  this  contract  is  consistent 
with  the  general  business  and  undertakings  of  companies  of 
this  character.  They  are  organized  as  fast  freight  lines,  and 
supposed  to  be  doing  their  business  over  the  railways  of  the 
country  with  speed  and  dispatch,  and  if  transfers  b^  made  at 
connecting  points  this  mode  of  shipment  can  have  no  prefer- 
ence over  shipments  by  the  ordinary  railway  carriage.  We  can 
readily  perceive,  at  least,  that  one  gi'eat  object  in  the  shipper 
using  a  fast  freight  line  would  be  to  avoid  transfers  and  the 
delay  and  dangers  incident  thereto. 

rV.    A  question  is  made  as  to  the  allowance  of  interest  on 
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the  value  of  the  goods.    The  plaintiffs  are  entitled  to  interest 

4^ . .  at  6  per  cent  per  annum,  from  the  time  the  goods 

^**°^*8®®*        should  have  been  delivered  at  Cedar  Rapids.  Mote 
V.  Chicago  d&  iT.  W.  JR.  Co.,  27  Iowa,  22. 

We  are  unable  to  determine  from  the  abstract  the  date  of 
the  judgment  in  the  court  below,  but  presume  that  interest 
was  calculated  allowing  a  reasonable  time  for  shipment  between 
Chicago  and  Cedar  Rapids. 

Affirmed, 

Adams,  J.,  took  no  part  in  the  determination  of  the  case. 

Seevebs,  J.,  dissenting, — It  is  held  by  the  majority  of  the 
court  that  the  caption  or  matter  preceding  the  receipt  or  con- 
tract forms  a  part  of  the  latter.  The  reason  given  for  this 
holding  is  that  it  requires  a  reference  to  such  caption  to  deter- 
mine by  whom  the  contract  was  made.  This  in  my  judgment 
constitutes  no  reason  for  this  holding,  much  less  a  sufficient 
one.  There  are  several  (or  at  least  such  may  be  the  case)  of 
these  freighting  companies,  and  it  may  be  supposed  the  con- 
tract  was  executed  by  the  "Union  Company,"  and  if  snch 
were  the  case,  what  company  I  ask  would  be  bound  thereby? 
Clearly  the  defendant  would  not;  but  the  company  whose 
agent  signed  the  contract  alone  would  be,  and,  if  necessary, 
evidence  outside  of  the  caption  and  contradictory  thereto  could 
be  introduced  for  the  purpose  of  identifying  the  company  by 
whom  the  contract  was  executed. 

Supposing  then  that  the  Union  Company  was  identified 
and  shown  to  be  the  company  by  whom  the  contract  was  exe- 
cuted^ will  it  be  claimed  that  as  to  it  the  caption  constitutes  a 
part  of  such  contract,  if  so,  why,  or  for  what  reason,  and  if  it 
does  not,  why  as  to  the  defendant.  These,  to  my  mind,  are 
pertinent  inquiries. 

The  caption  is  complete  and  has  no  reference  to  the  con- 
tract, nor  the  latter  to  it.  At  most,  it  may  be  said  to  be  an 
advertisement  or  inducement  offered  to  shippers.  But  as  the 
plaintiffs  do  not  aver  or  show  that  they  had  knowledge  thereof 
and  relied  thereon  at  the  time  of  making  the  contract,  it  is 
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unnecessary  to  consider  what  would  be  the  effect  if  such  were 
the  case. 

The  opinion  holds,  as  a  matter  of  law,  that  the  unloading 
the  goods  at  Chicago  and  placing  them  in  a  warehouse  con- 
stitutes a  breach  of  the  contract.  What  is  meant  by  "  tlirough 
without  transfer?"  To  transfer,  according  to  Webster,  means 
to  remove  from  one  place  to  another.  Evidently  this  was  not 
the  meaning  contemplated  by  the  parties,  if  so  the  goods 
never  could  have  left  the  State  of  Massachusetts.  It  is  well 
known  and  understood  there  are  several  distinct  railroads 
between  Worcester,  Massachusetts,  and  Cedar  Eapids,  Iowa, 
over  which  the  goods  had  to  pass,  and  it  is  the  transfer  from 
the  terminus  of  one  road  or  depot  to  another  that  is  referred 
to.  In  some  places  this  transfer  is  made  with  wagons  or 
drays.  In  others,  by  ndeans  of  switches  or  side  tracks,  cars 
loaded  with  goods  are  transferred  from  one  road  to  another. 
Can  it  be  said  as  a  matter  of  law  the  goods  in  question  could 
not  without  a  breach  of  the  contract  be  unloaded  and  placed 
temporarily  in  a  warehouse,  and  then  reloaded  in  cars  owned 
by  the  defendant  and  transferred  from  one  road  to  another. 
If  the  caption  be  a  part  of  the  contract  it  must  have  a  reason- 
able construction,  and  therefore  it  cannot  be  said  to  prohibit 
a  transfer  from  one  car  to  another.  It  may  be  that  among 
shippers  the  word  transfer,  through  usage  or  custom,  has 
acquired  a  meaning  which  will  warrant  the  construction 
placed  thereon  by  the  majority  of  the  cotirt.  If  so,  such  ' 
custom  should  have  been  averred  and  proved.  But  I  stren- 
uously object  that  the  law  attaches  any  such  meaning  thereto. 
I  am,  therefore,'  compelled  to  dissent  from  the  foregoing  opin- 
ion. 
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^  ^  Oattbll  v.  Lowby  et  al. 

'45    478 

1.  Election :  fobh  of  ballot  :  taxation  .  When  Uie  question  of  voting^ 
a  tax  in  aid  of  a  railway  company  was  submitted  to  the  voters  of  a 
township  and  the  trustees  prescribed  that  the  ballots  should  have  written 
upon  them  the  words  **For  Taxation**  or  *' Against  Taxation'*  and 
certain  electors  cast  ballots  bearing  the  words  **  Against  taxation  for  the 
benefit  of  railroad  companies  or  any  other  monopolies  to  the  indebted- 
ness of  the  poor  man;**  held,  that  such  ballots  should  be  counted  the 
same  as  if  they  were  in  the  form  prescribed  by  the  trustees. 

2.'  Injunotion :  taxation.  A  court  of  equity  has  jurisdiction  to  resiarain 
by  ii\junction  the  collection  of  a  tax  which  has  been  certified  by  mistake 
by  the  clerk  to  have  been  voted,  when  in  fact  the  proposition  for  the  levy 
of  the  tax  was  defeated. 

Appeal  from  Polk  Circuit  Gowrt, 
Tuesday,  April  3. 

The  plaintiff  is  a  resident  property  owner  and  taxpayer  of 
Lee  township,  Polk  county,  Iowa.  The  defendant,  Lowry,  is 
treasurer  of  said  Polk  county.  On  the  23d  of  September, 
1871,  an  election  was  held  in  said  Lee  township  for  the  pur- 
pose of  voting  upon  the  question  as  to  whether  a  tax  of  two 
per  cent  should  be  levied  upon  the  taxable  property  of  the 
township  to  aid  in  the  construction  of  the  Des  Moines  & 
Minnesota  Railroad.  The  proposition  submitted  was  in  the 
following  words: 

"  We,  the  undersigned,  trustees  of  Lee  township,  in  the 
county  of  Polk,  in  the  State  of  Iowa,  having  been  petitioned 
to  do  so  by  more  than  one-third  of  the  resident  taxpayers  of 
said  township,  do,  in  pursuance  thereof  and  of  "  An  act  to 
enable  townships  and  incorporated  towns  and  cities  to  aid  in 
the  construction  of  railroads,''  approved  April  12, 1870,  herein 
give  notice  to  the  legal  voters  of  said  township  that  there  will 
be  a  special  election  held  at  Wm.  Mathews'  office,  in  Lee 
township,  Polk  county,  Iowa,  on  the  twenty-third  (23)  day  of 
September,  1871,  for  the  purpose  of  submitting  to  the  legal 
voters  of  said  township  the  question  whether  or  not  they  shall 
aid  in  the  construction  of  a  railroad  from  the  city  of  Des 
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Moines  to  Chickasaw  station,  on  the  Milwaukee  &  St.  Paul 
Eailroad,  via  Ames  and  Ackley  (known  as  the  Des  Moines  & 
Minnesota  Railroad),  by  levying  a  tax  of  two  per  cent  on  the 
taxable  property  in  said  township,  the  same  to  be  expended  in 
the  townships  of  Lee,  Saylor,  Orocker,  Lincoln  and  Madison, 
in  said  county  of  Polk.  Said  tax,  if  voted,  to  be  upon  the 
express  condition  that  the  Des  Moines  &  Minnesota  Railroad 
Company  shall  consolidate  with  the  Nashua  &  Jlilwaukee 
Railroad  Company  and  make  said  road  a  part  of  the  Des 
Moines  &  Milwaukee  Railroad. 

^^The  above  question  shall  be  submitted  at  said  election  in 
the  following  form:  'Taxation  or  no  taxation.'  Those  voting 
in  favor  of  said  proposition  shall  have  written  or  printed  on 
their  tickets  the  words,  *For  Taxation,'  and  those  voting 
against  said  proposition  shall  have  written  or  printed  on  their 
tickets  the  words,  ^Against  Taxation.' " 

Three  hundred  votes  were  cast  in  favor  of  the  proposition 
and  fifteen  votes  were  cast  against  it.  In  addition,  two  hun- 
dred and  ninety-four  ballots  were  cast  upon  which  were  the  fol- 
lowing words: 

"Against  Taxation." 
For  the  benefit  of  Railroad  Companies,  or  any 
other  monopolies.    To  the  indebtedness  of  the 
poor  man. 

The  township  trustees,  as  judges  of  the  election,  caused 
to  be  entered  in  the  poll  book  of  Lee  township  the  fol- 
lowing: "For  taxation  (here  follows  marks  and  tallies  to 
the  number  of  300),  total,  300.  Against  taxation  (here  fol- 
lows marks  and  tallies  to  the  number  of  3^9))  total  against 
taxation,  309."  Afterwards  they  caused  entries  to  be  made 
showing  the  precise  character  of  the  ballots  cast  and  the  num- 
ber of  each.  Thereupon  the  township  clerk  made  and  deliv- 
ered to  the  county  auditor  a  certificate,  which  is  in  the 
following  words: 
"To  J.  B.  MiLLEB,  County  Auditor: 

"I  do  certify  that  two  per  cent  tax  was  voted  on  the  taxable 
property  of  Lee  township,  Polk  county,  Iowa,  at  a  special 
election  held  in  Lee  township,  September  23,  1871. 

"W.  Mathews,  Township  Clerk.^^ 
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The  board  of  supervisors  having  levied  the  said  tax,  and 
the  county  treasurer  being  about  to  collect  the  same,  the 
plaintiflF.  applied  for  and  obtained  an  injunction  against  the 
collection  of  the  tax  and,  upon  hearing,  the  injunction  was 
made  perpetual.     The  defendants  appeal. 

Barcroftj  Given  d&  Drabelle^  for  appellants. 

Mc Henry  cb  Bowen  and  Nourse  <&  Kauffma/a^  for  appellee. 

Adams,  J. — I.  It  is  claimed  by  the  appellants  that  the 
ballots  containing  the  words  "against  taxation  for  the  benefit 
1.  elbction:  of  railroad  companies  or  any  other  monopolies  to 
lot:  taxation,  the  indebtedness  of  the  poor  man,"  cannot  prop- 
erly be  counted  at  all.  It  is  said  that  they  are  not  votes  upon 
the  question  submitted.  The  presumption,  however,  is  that 
the  voters  intended  to  vote,  and  we  must  give  the  ballots  cast 
such  construction  as  to  make  them  valid  votes  if  they  are 
reasonably  susceptible  of  it.  The  words  used  may  involve  an 
ambiguity,  but  they  are  by  no  means  destitute  of  meaning. 
The  ballot  cast  is  either  a  qualified  vote  or  it  is  an  absolute 
vote  with  an  argument  expressed  upon  the  ballot  in  favor  of 
such  vote.  It  means  either  that  the  voter  is  against  taxation 
for  the  benefit  of  railroad  companies  (including  the  one  in 
question)  or  any  other  monopolies  if  it  is  to  result  to  the 
indebtedness  of  the  poor  man;  or  else  it  means  he  is  against 
taxation  upon  the  propositiqn  submitted  inasmuch  as  he  is 
against  taxation  for  the  benefit  of  railroads  or  any  other  mon- 
opolies because  it  results  in  indebtedness  of  the  poor  man. 
It  is  hardly  to  be  supposed  that  those  who  cast  the  ballots  in 
question  intended  to  cast  qualified  or  conditional  votes.  It 
must  have  occurred  to  them  that  there  was  no  practical  way 
of  determining  whether  the  taxation  would  or  would  not 
result  in  the  indebtedness  of  the  poor  man;  and  it  is  not 
probable  that  they  supposed  that  any  such  inquiry  was  to  be 
instituted  and  determined  in  favor  of  the  railroad  company  as 
a  condition  precedent  to  the  levy  of  the  tax.  We  must  think, 
then,  that  all  the  words  on  the  ballot  after  the  words  "against 
taxation  "  are  appended  by  way  of  argument.    It  is  contended 
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by  the  counsel  for  appellants  that  this  cannot  be  so,  because 
the  words  do  not  amount  to  a  distinct  proposition.  But  that 
is  unnecessary.  An  opprobrious  epithet  is  often  used  as  an 
eliptical  form  of  an  argument.  Regarding  all  the  words  as 
such  upon  the  ballots  after  the  words  "  against  taxation  "  we 
cannot  say  that  they  should  not  be  counted  as  votes.  While 
the  practice  of  writing  or  printing  arguments  upon  ballots  is 
not  to  be  commended  we  know  of  no  law  which  prohibits  it. 
11.  But  it  is  said  that  the  levy  of  the  tax  is  a  judicial  act, 
and  that  the  plaintiff's  remedy  is  not  by  injunction  but  by 
2.  iNjuNc-  certiorari.  The  error  complained  of,  however,  it 
tion. '  "  will  be  observed  does  not  inhere  strictly  in  the 
levy.  The  error  was  in  the  making  of  the  certificate  by  the 
township  clerk  to  the  auditor.  The  certificate  having  been 
made  the  levy  followed  as  a  matter  of  course.  The  provision 
of  the  statute  (Chap.  102,  Laws  of  Thirteenth  Gen.  Assembly), 
is  "  that  if  a  majority  of  the  votes  polled  be  for  taxation  then 
and  in  that  case  the  township  clerk  or  clerk  of  said  election 
shall  forthwith  certify  to  the  county  auditor  the  rate  per 
centum  of  the  tax  thus  voted  by  said  township.  The  board 
of  supervisors  shall,  at  the  time  of  levying  the  ordinary  taxes 
next  following  said  special  election,  levy  all  taxes  voted  under 
the  provisions  of  this  act  and  cause  the  same  to  be  placed  on 
the  tax  list  of  the  proper  township."  As  will  be  seen  it  is 
made  their  duty  to  levy  the  tax  upon  the  receipt  by  the  county 
auditor  of  the  township  clerk's  certificate  certifying  the  per 
centum  voted,  and  that  duty  is  imperative.  They  are  not 
made  the  judges  of  the  election  and  are  not  supposed  to  have 
any  records  upon  that  subject  except  the  township  clerk's  cer- 
tificate. If  a  writ  of  certiorari  should  issue  they  could  in 
return  thereto  only  certify  their  proceedings  and  the  township 
clerk's  certificate  which  would  not  show  the  error  complained 
of.  The  judges  of  the  election  are  the  township  trustees,  but 
they  have  committed  no  error,  for  it  appears  from  the  poll 
books  that  they  virtually  declared  the  tax  not  carried.  No 
writ  of  certiorari^  therefore,  could  issue  as  against  them.  It 
could  not  be  granted  against  the  clerk,  for  he  is  not  an  oflScer 
exercising  judicial  functions. 
Vol.  xlv — 31 
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This  case  is  simply  this:  the  tax  was  not  voted;  the  judges 
of  the  election  virtually  so  declared;  their  clerk,  by  mistake 
(as  we  will  assume  rather  tlian  by  fraud),  certified  that  it  was 
voted;  the  levy  was  occasioned  by  this  mistake.  To  our  mind 
a  court  of  equity  has  jurisdiction  to  restrain  the  collection  of 
the  tax  by  injunction  and  declare  the  levy  void.  Zorger  v. 
Township  of  Rapids^  36  Iowa,  175.  The  decree  of  the  Cir- 
cuit Court  is 

Affibmkd. 


The  State  v.  Wagnee  et  al. 


1.  Highways:  AUTHORrrr  of  auditor.     The  county  auditor  is  not 

authorized  to  establish  a  highway  of  less  than  sixty-six  feet  in  widtli, 
the  power  to  establish  such  an  one  being  vested  in  the  boaid  of  super- 
visors alone,  who  may  exerdse  it  for  good  and  sufficient  reason. 

2.  : :  BOABD  OF  supervisors.    The  auditor  having  illegally 

established  a  highway  forty  feet  wide,  the  boaid  of  supervisois  ha? 
jurisdiction  to  vacate  the  same. 

Appeal  from  Clinton  District  Court, 

Wednesday,  April  4. 

The  petition  states  that  the  defendant,  Wagner,  is  county 
auditor,  and  the  other  defendants  are  members  of  the  board 
of  supervisors,  township  clerk,  and  supervisor  of  highways; 
that  a  petition  was  presented  to  the  board  of  supervisors  ask- 
ing the  establishment  of  a  highway  of  the  width  of  forty  feet; 
that  a  commissioner  was  appointed  to  view  and  report  upon 
the  expediency  of  said  highway,  who  made  a  report  recom- 
mending the  establishment  of  the  same  in  accordance  with 
the  petition,  a  day  was  fixed  for  the  final  hearing  and  the 
notices  provided  by  law  duly  served. 

On  the  day  thus  fixed,  there  having  been  no  objection  to  the 
highway  or  claim  for  damages  filed,  the  auditor  proceeded  to 
and  did  establish  said  highway,  and  notified   the'  township 
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clerk  thereof;  that  the  said  clerk  ordered  the  supervisor  of 
highways  to  have  the  same  opened  and  worked;  that  after- 
wards, and  on  the  7th  day  of  December,  1875,  being  the  next 
day,  objections  were  filed  to  the  establishment  of  said  high- 
way and  also  a  claim  for  damages. 

On  the  3d  day  of  April,  1876,  a  petition  was  filed  asking 
the  board  of  supervisors  to  vacate  the  order  establishing  the 
highway,  and  on  the  6th  day  of  said  month  the  board,  without 
notice  to  the  petitioners,  made  an  order  vacating  the  action 
of  the  auditor,  and  thereupon  said  auditor  notified  the  town- 
ship clerk  and  supervisor  of  highways  not  to  open  and  work 
said  highway. 

It  is  claimed  the  board  had  no  power  or  jurisdiction  to 
make  said  order,  and  that  what  was  done  in  this  respect  is 
a  nullity.  A  writ  of  mandamus  is  asked,  commanding  defend- 
ants to  have  said  highway  opened  and  worked  according  to  law. 
A  demurrer  to  the  petition  having  been  sustained  the  plain- 
tifi;'  appeals. 

Z.  A,  Ellis  and  K.  W,  Wlieeler^  for  appellant. 

Merrill  <&  Howat^  for  appellees. 

Sekvebs,  J. — I.  It  18  urged  that  the  auditor  had  no  power 
to  establish  a  highway  of  a  less  width  than  sixty-six  feet,  and 
this  first  demands  our  attention. 

Without  doubt  it  is  true  highways  can  only  be  estab- 
1.  BianwAYs:  lished,  vacated  or  changed  in  accordance  with  the 
auditor.         provisions  of  law  enacted  by  the  General  Assembly. 

The  several  oflBcers  or  boards  possess  tlie  power  or  authority 
vested  in  them  respectively  by  statute  and  none  other. 

It  is  provided  by  Sec.  921  of  the  Code  that  "highways 
hereafter  established  must  be  sixty-six  feet  in  width  unless 
otherwise  directed,  but  the  board  of  supervisors  may  for  good 
reasons  fix  a  different  width  not  less  than  forty  feet,  and  they 
may  be  increased  or  diminished  within  the  limits  aforesaid, 
altered  in  direction  or  discontinued  by  pursuing  substantially 
the  steps  herein  prescribed  for  opehing  a  new  highway." 

It  will  be  observed  that  all  highways  must  be  sixty-six  feet. 
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unless  it  is  otherwise  directed.  Who  then  may  so  direct. 
Certainly  none  other  than  the  board  or  oflScer  npon  whom  such 
power  is  conferred. 

It  is  very  clear  the  board  of  supervisors  may  for  good  reasons 
establish  a  highway  of  any  width  between  forty  and  sixty-six 
feet,  as  such  power  is  expressly  conferred.  But  we  look  in 
vain  for  any  such  power  vested  in  the  auditor. 

It  is,  however,  urged  that  the  petition  asked  the  establish- 
ment of  a  road  only  forty  in  width,  and  the  commissioner 
having  reported  in  favor  thereof,  and  the  auditor  having  estab- 
lished the  highway,  it  must  be  presumed  such  a  width  is  all 
that  was  required.    This,  however,  is  not  satisfactory,  because, 

1.  The  petitioners  have  no  right  to  ask  for  the  establishment 
of  a  highway  of  any  particular  width.  Code,  Sec.  922.  Their 
having  done  so  makes  that  much  of  the  petition  surplusage. 
Besides  this,  it  is  not  for  them  to  determine  what  is  sufficient 
for  the  public  in  this  respect.  2.  The  Code  does  not  give  the 
commissioner  any  power  to  determine  what  width  the  highway 
shall  be.  His  power  is  exhausted  when  he  reports  for  or 
against  the  highway,  so  far  as  the  present  questioa  is  con- 
cerned; and  3.  The  fact  that  the  auditor  has  so  directed  by  no 
means  demonstrates  his  power  in  the  premises.  The  words 
"unless  otherwise  directed,"  as  used  in  the  Code,  must  of 
necessity  mean  that  the  direction  shall  be  given  by  some  com- 
petent authority.  Section  937  of  the  Code  authorizes  the 
auditor  in  certain  contingencies  to  establish  highways,  but 
nothing  is  said  as  to  the  width.  Now  suppose  the  petition,  as 
it  should  have  done,  had  simply  asked  the  establishment  of  a 
highway  on  a  certain  defined  route,  and  the  commissioner  had 
reported  in  favor  of  the  same;  will  it  be  claimed  that  under 
this  section  the  auditor  could  fix  the  width  at  forty  feet  and 
establish  the  highway?  We  are  clear  he  could  not  legally 
have  so  done.  If  he  could  not  in  the  supposed  case,  he  could 
not  in  the  one  at  bar  for  want  of  power. 

II.  But  conceding  the  auditor  acted  illegally,  had  the  board 
of  supervisors  the  power  and  authority  to  set  aside  his  order? 

2.  — : :  The  Code  provides:  "The  board  of  supervisors  has 

pervisors.  '    the  general  supervision  over  the  highways  in  the 
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county,  with  power  to  establish  and  change  them  as  herein 
provided,  and  to  see  that  the  laws  in  relation  to  them  are  car- 
ried into  effect."  Sec.  920.  Having  held  that  there  was  no 
law  authorizing  the  auditor  to  establish  the  highway  in  ques- 
tion, we  think  the  foregoing  section  conferred  ample  power  on 
the  board  to  set  aside  his  action  as  a  thing  which  had  not  been 
done  according  to  law. 

It  was  the  duty  of  the  board  to  see  that  the  laws  in  relation 
to  highways  were  carried  into  effect,  and  the  same  estab- 
lished or  vacated  in  accordance  therewith,  and  this  could  only 
be  done  by  setting  aside  the  action  of  the  auditor,  and  for 
themselves  determining  as  an  original  question  whether  the 
highway  in  question  should  be  only  forty  feet  in  width.  The 
section  under  consideration  is  about  as  broad  as  the  statute 
under  which  Brooks  v.  PaynCy  38  Iowa,  263,  was  determined. 
The  language  is  different,  but  the  meaning  must  be  held  to  be 
the  same. 

The  auditor  having  no  power  to  establish  highways  of  a  less 
width  than  sixty-six  feet,  and  as  his  jurisdiction  over  the  sub- 
ject matter  only  attached  upon  the  happening  of  certain 
contingencies,  his  action  was  void,  and  K^wwlea  v.  Musca- 
tmcj  20  Iowa,  248,  does  not  apply. 

In  fact,  the  auditor  has  no  original  jurisdiction  over  high- 
ways, but  if  no  objections  are  made  to  the  establishment  of  a 
particular  highway,  and  no  damages  are  asked,  he  may  estab- 
lish such  highway.  But  the  law  interposed  an  objection  to 
his  establishing  the  road  in  question.     He  should  have  heeded 

it,  and  none  other  was  required. 

Affirmed. 
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1. 


2. 


3. 


The  State  v.  Elliott. 

Criminal  Iiaw :  practice:  jury.  Where  a  challenge  to  a  juror  for 
cause  was  overruled,  and  the  defendant  who  had  not  exhausted  his  per- 
emptoiy  challenges  failed  to  challenge  the  juror  peremptorily,  the  ruling: 
of  tiie  court  upon  the  challenge  for  cause,  if  erroneous,  was  error  without 
prq'udice. 

:  evidence:  dying  declarations.     It  is  the  province  of  the 

court  to  determine  the  competency  of  what  are  offered  as  dying  declara- 
tions, but  evidence  tending  to  show  whether  or  not  the  testimony  offered 
is  of  the  character  it  purports  to  be  is  admissible  for  the  enlightenmei^ 
of  the  court. 

— : .    Proof  that  the  deceased  was  a  materialist  could  not  be 


received  to  affect  the  admissibility  of  his  dying  declarations. 


:  : .  Such  proof,,  however^  is  competent  for  the  pur- 
pose of  assailing  the  credibility  of  the  witness  and  lessening  the  weight 
of  his  dying  declarations. 


: :  affidavit.    An  affidavit  not  in  the  language  given  by 

the  deceased  to  the  party  who  drew  it,  and  not  read  over  to  him  after 
being  written  out,  is  not  admissible. 


6. : :  threats.   Evidence  of  threats  made  by  deceased  against 

the  defendant  and  not  communicated  to  him,  is  not  admissible.  To  this 
rule  the  only  exception  occurs  where  violent  threats  are  made  by  the 
deceased  a  short  time  before  the  occurrence,  and  the  question  arises 
whether  or  not  the  defendant  perpetrated  the  act  in  self-defense. 

Appeal  from  Dallas  District  Court. 

Wednesday,  Apbil  4. 

The  defendant  was  indicted  for  the  murder  of  John  W. 
Bold,  was  tried,  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  twelve  years.  He  appeals. 
The  material  facts  appear  in  the  opinion. 

E.  Willard,  B.  B.  Parrott  and  T.  B.  North,  for  the 
appellant. 

M.  E.  Cutts^  Attorney  General^  for  the  State. 

Day,  Ch.  J. — I.  Three  persons  called  as  jurors,  Slaughter, 
Chance  and  Wright,  were,  upon  their  examination  as  to  their 
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qualifications  as  jurors,  challenged  for  cause  by  the  defendant. 
1.  CRIMINAL     The  challenge  was  overruled.    The  abstract  shows 

Jury,  *  that  Slaughter  and  Chance  were  challenged  per- 

emptorily. The  abstract  does  not  show  that  Wright  was 
80  challenged,  and  it  does  not  appear  whether  or  not  he  served 
upon  the  jury,  but  the  jury  was  accepted  by  the  defendant 
without  exhausting  the  peremptory  challenges  to  which  he 
was  entitled.  If,  then,  Wright  was  allowed  to  serve  upon  the 
jury,  it  was  by  the  defendant's  voluntary  act.  If  the  ruling 
of  the  court  in  overruling  the  challenges  for  cause  was  error, 
it  was  error  without  prejudice.  If  defendant  had  exhausted 
all  his  j)eremptory  challenges  a  very  different  question  would 
be  presented.     State  v,  Davis,  41  Iowa,  311. 

II.  No  person  was  present  at  the  time  the  wound  was 
inflicted  upon  Bold,  of  which  he  subsequently  died.  The 
2. :  evi-    principal  evidence  against  the  defendant  consists 

deciaratious.  in  the  dying  declarations  of  deceased.  The  State 
introduced  T.  J.  Caldwell,  a  surgeon  who  was  called  to  attend 
Bold.  He  testified  as  to  his  condition  and  his  belief  that  his 
dissolution  was  approaching.  He  was  then  asked  to  state 
what  Bold  said  in  regard  to  who  shot  him,  or  who  inflicted 
the  wound  on  him.  The  defendant  objected,  and  then  offered 
to  prove  to  the  court  by  competent  testimony  that  at  the  time 
of  making  the  declaration  the  deceased  did  not  believe  that  he 
was  about  to  die,  but  expected  to  recover  from  the  wound; 
and  the  defendant  asked  the  court  to  be  permitted,  at  this 
stage  of  the  proceeding,  to  introduce  his  evidence  touching 
the  matters  made  in  his  offer,  for  the  purpose  of  testing  the 
competency  of  the  declarations  of  deceased.  The  court  refused 
to  admit  this  testimony,  and  permitted  the  declarations  of 
deceased  to  be  introduced.  In  this  action  we  tliink  the  court 
erred.  It  is  the  province  of  the  court  to  determine  the  com- 
petency of  the  declaration  offered.  In  Greenleaf  on  Evidence, 
section  160,  it  is  said:  "The  circumstances  under  which  the 
declarations  were  made  are  to  be  shown  to  the  judge;  it  being 
his  province,  and  not  that  of  the  jury,  to  determine  whether 
they  are  admissible."  The  cases  uniformly  hold  that  the 
competency  of  such  testimony  is  to  be  determined  by  the 
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judge,  ia  view  of  all  the  surrounding  and  attendant  circum- 
stances. McDaniel  v.  The  State^  8  Sm.  &  M.  401;  Hill  v. 
The  Commonwealth^  2  Gratt.,  594;  Commonwealth  v,  Wil- 
liam^,  2  Aslim.,  69;  Hex  v.  SpiUbury^  7  0.  &  P.,  187;  Rex 
V.  Bonner  J  6  C.  &.  P.,  386;  Eex  v.  HucJcSy  1  Stark.  Rep.,  521. 

The  court  does  not  discharge  this  duty  by  simply  hearing 
the  evidence  produced  upon  the  part  of  the  State.  Evidence, 
if  offered,  should  be  received  upon  the  part  of  the  defendant, 
and  it  should  be  weighed  upon  the  determination  of  the 
question  of 'admissibility.  The  declarations  of  a  dying  raaa 
are  admitted  on  a  supposition  that  in  his  awful  situation,  on 
the  confines  of  a  future  world,  he  had  no  motive  to  misrepre- 
sent, but,  on  the  contrary,  the  strongest  motives  to  speak 
without  disguise  and  without  malice.  Roscoe's  Criminal 
Evidence,  p.  35.  Before  the  judge  decides  the  question  of 
admissibility  he  hears  all  the  deceased  said  respecting  the 
danger  in  which  he  considered  himself,  and  he  should  be  sat- 
isfied that  the  declaration  was  made  under  an  impression 
of  almost  immediate  dissolution.  It  is  not  enough  that/the 
deceased  thinks  he  shall  ultimately  never  recover.  Pmllips 
on  Evidence,  Cowen  &  Hill's  notes,  part  1,  page  252.  in  the 
same  volume  it  is  said,  page  253:  "  We  see  that  competency 
is  a  question  of  fact  for  the  court,  as  in  other  casesX  They  are 
to  find  upon  it  as  the  jury  do  upon  the  main  case,  taking  into 
view  all  the  circumstances  calculated  to  prove  and  disprove 
that  despair  of  life  which  shall  be  equivalent  to  a  sworn 
obligation."  And  upon  page  254,  it  is  said:  "Upon  this 
question  of  fact  no  rule  can  be  adopted  which  will  reach  every 
variety  of  detail.  The  court  try  the  competency  of  the 
deceased  as  the  jury  do  his  credibility;  and  the  decision  in 
either  case  on  a  conflict  of  testimony  must  be  final."  We  are 
satisfied  that  the  court  ought  to  have  inquired  into  all  the 
circumstances  attending  the  declarations,  and  to  have  heard 
the  testimony  offered  by  the  defendant,  before  determining 
that  the  declarations  were  competent,  and  permitting  them  to 
go  to  the  jury. 

III.  The  defendant  offered  to  prove,  as  affecting  the  admis- 
sibility of  the  declarations  of  deceased,  that  he  was  a  materi- 
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alist,  and  that  he  believed  in  no  God  or  future  conscious 

existence.    The  proposed  proof  was  not  competent 

for  the  purpose  of  aflfecting  the  admissibility  of 
the  dying  declarations.  K  Bold  had  been  alive  he  would 
have  been  a  competent  witness,  although  a  disbeliever  in  God 
and  a  future  state.  Every  human  being  of  sufficient  capacity 
to  understand  the  obligation  of  an  oath  is  a  competent  witness 
in  this  State.     Code,  §  3636. 

IV.  The  defendant,  however,  when  he  came  to  make  out 
his  defense,  offered  to  prove  the  foregoing  facts  as  affecting 
^ . .  the  credibility  of  the  declarations  of  deceased,  and 

•  the  evidence  was  not  admitted  for  this  purpose. 

In  this  there  was  error.  Under  the  common  law  persons 
insensible  to  the  obligation  of  an  oath  from  defect  of  religious 
sentiment  and  belief  were  incompetent  to  testify  as  witnesses. 
The  very  nature  of  an  oath  presupposes  that  the  vsdtness 
believes  in  the  existence  of  an  Omniscient  Supreme  Being, 
the  rewarder  of  truth  and  avenger  of  falsehood.  Atheists, 
therefore,  and  all  infidels,  that  is,  all  those  who  profess  no 
religion  that  can  bind  their  consciences  to  speak  truth,  are, 
at  common  law,  rejected  as  incompetent  to  testify.  1  Green- 
leaf.  Sec.  368.  Our  Code,  section  3637,  provides:  "Facts 
which  have  heretofore  caused  the  exclusion  of  testimony  may 
still  be  shown  for  the  purpose  of  lessening  its  credibility." 
If  Bold  had  been  offered  as  a  witness  it  is  very  clear  that 
the  proposed  proof  would  have  been  competent  for  the  pur- 
pose of  affecting  his  credibility. 

But  dying  declarations  are  open  to  direct  contradiction  in 
the  same  manner  as  any  other  part  of  the  case  for  the  prose- 
cution, and  the  prisoner  is  at  liberty  to  prove  that  the  deceased 
was  not  of  such  a  character  as  was  likely  to  be  impressed  with 
a  religious  sense  of  his  approaching  dissolution,  and  that  no 
reliance  is  to  be  placed  on  his  dying  declarations.  Eoscoe's 
Criminal  Evidence,  p.  35. 

V.  Against  the  objection  of  defendant,  the  court  permit- 
ted an  affidavit  made  by  John  N".  Bold,  before  Lemuel  War- 
5 .  ford,  a  justice  of  the  peace,  to  be  offered  in  evi- 

affldavit        dence.      The   evidence    shows    that   Bold   gave 


Digitized  by 


Google 


490  SUPREME  COURT  OF  IOWA, 

The  State  v.  Elliott. 

"Warford  the  substance  of  the  affidavit,  and  Warford  shaped 
it.  About  two-thirds  of  it  is  in  the  language  of  Bold,  and 
the  balance  is  in  the  language  of  Warford.  It  was  not  read 
over  to  Bold  after  he  signed  it.  As  the  statement  was  neither 
in  the  language  of  deceased  nor  read  over  to  him  before  he 
signed  it,  we  think  it  was  inadmissible. 

VI.  The  court  rejected  proof  offered  by  defendant  tending 
to  show  that  Bold  had  poisoned  defendant's  flour,  attempt- 
ing thereby  to  poison  defendant  and  his  family.  We  think 
there  was  no  error  in  rejecting  this  testimony. 

VII.  The  court  refused  to  permit  defendant  to  prove  acts 
and  conduct  of  defendant  showing  that  he  was  very  much 
afraid  of  Bold,  and  sought  to  get  away  from  and  avoid  him. 
There  was  no  error  in  this  ruling. 

VIII.  Evidence  of  threats  made  by  deceased  against  the 
defendant,  but  not  communicated  to  defendant,  was  rejected, 
g  . .  There  was  proof  of  threats,  however,  which  were 

threats.  communicated,  which  brings  the  case  fully  within 

the  principle  of  State  v,  Woodson,  41  Iowa,  424,  and  renders 
the  ruling,  if  erroneous,  error  without  prejudice.  But  as  the 
question  will  probably  arise  upon  the  re-trial  we  deem  it 
proper  to  determine  it  now.  The  decided  weight  of  author- 
ity holds  that  threats  uncommunicated  are  inadmissible.  See 
Com.  V,  Frengan^  44  Penn.,  686;  Newcomb  v,  State^  37  Miss., 
383;  Powell  v.  State,  19  Ala.,  677;  Coker  v.  State,  20  Ark., 
53;  Athvnsv,  State^  16  Ark.,  568;  Gingo  v.  State,  29  Greo., 
470;  State  v.  Dumph^y,  4  Minn.,  438;  State  v.  Gregor,  21 
La.  Ann.,  473;  State  v.  Jaxik^on,  17  Miss.,  544. 

The  only  exception  to  the  rule  seems  to  be  that,  where  evi- 
dence had  been  given  making  it  a  question  whether  the 
defendant  had  perpetrated  the  act  in  defense  of  his  person 
against  an  attempt  to  murder  him,  or  inflict  some  great  bod- 
ily harm  upon  him,  violent  threats  made  by  deceased  against 
the  defendant  a  short  time  before  the  occurrence  may  be 
proved,  though  not  communicated.  Stokes  v.  The  People,  53 
N.  Y.,  164.  The  threats  offered  to  be  proved  in  this  case  do 
hot  fall  within  this  principle.  We  think  they  were  properly 
rejected. 
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rX.  The  defendant  asked  fifty-three  instructions,  all  of 
which  were  refused.  The  court  gave  thirty-five  instructions. 
Many  objections  are  urged  to  the  instructions  given,  and  to 
the  refusal  to  give  those  asked.  It  would  extend  this  opin- 
ion to  an  undesirable  length  were  we  to  take  up  and  consider 
seriatim  all  these  objections.  The  charge  of  the  court  is  very 
full,  clear  and  explicit,  and,  taken  together,  very  fairly  pre- 
sents the  law  of  the  case.  If  any  portion  of  it  fails  to  suflS- 
ciently  qualify  or  extend  the  doctrines  presented,  it  is  likely 
that  the  learned  judge  who  tried  the  case  will  himself  make 
the  proper  corrections  upon  the  re-trial. 

For  the  errors  discussed  the  judgment  is 

Kevebsed. 


Fabgo  &  Co.  V.  Ames  et  ux. 

1.  Partnership:  liability  op  property  for  firm  debts:  attach- 
ment.   An  attachment  of  partnership  property  for  a  partnership  debt        I  st^wI 
will  prevail  over  a  prior  attachment  of  the  same  property  for  a  separate 
debt  of  one  of  the  x)artner8,  or  over  a  mortgage  of  one  of  the  partners 
to  secure  his  individual  indebtedness. 


2.  :  mortgage  by  partner.    A  mortgage  upon  the  firm  property 

by  a  partner  to  secure  his  separate  debt  covers  the  entire  joint  property, 
subject  to  the  claims  of  his  co-partners  therein,  and  if  he  secures  the 
release  of  these  claims  the  Hen  of  the  mortgage  becomes  absolute  upon 
the  whole  property. 

Appeal  from  Black  Hawk  Ci/rcxiit  Cowrt. 

"Wednesday,  April  4. 

The  defendant,  D.  B.  Ames,  formed  a  co-partnership  with 
one  Lawson  for  the  manufacture  and  sale  of  boots  and  shoes, 
which  co-partnership  continued  for  a  few  months.  While  it 
was  in  existence  the  defendant,  D.  B.  Ames,  executed  to  his 
wife,  the  defendant,  Marion  Ames,  a  mortgage  upon  the  firm 
stock  to  secure  an  individual  debt  due  from  him  to  her.  The 
plaintiifs  are  creditors  of  the  firm.    The  defendant,  Marion 
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Ames,  has  taken  possession  of  the  stock  under  the  mortgage. 
The  plaintiffs  seek  to  reach  the  stock  by  garnishing  her.  Issue 
having  been  taken  upon  her  answer,  the  case  was  tried  to  the 
court,  and  judgment  rendered  establishing  her  said  mortgage 
as  paramount  to  plaintiffs'  lien  by  attachment.  Plaintiffs 
appeal. 

BoieSj  Allen  c6  Conchy  for  appellants. 

J,  L.  Husted^  for  appellees. 

Adams,  J. — An  attachment  of  partnership  property  for  a 
partnership  debt  will  prevail  over  a  prior  attachment  of  the 
1.  PABTNRB-  same  property  for  a  separate  debt  of  one  of  the 
ftTof  proper-  pa^tners.  Pierce  v.  Jackson,  6  Mass.,  242.  So 
Sebte:  a™  doubtlcss  an  attachment  of  partnership  property 
tachment.  f^j,  ^  partnership  debt  will  prevail  over  a  mort- 
gage executed  upon  the  same  property  by  one  of  the  partners 
to  secure  his  separate  debt.  In  this  case,  however,  it  is 
claimed  that  at  the  time  of  plaintiffs'  attachment  the  property 
had  ceased  to  be  firm  property  and  had  become  the  private 
property  of  the  defendant,  D.  B.  Ames,  the  said  Marion 
Ames'  mortgagor.  On  this  point  the  evidence  is  far  from 
satisfactory,  and  the  Circuit  Court  made  no  finding  of  fact 
expressly  in  relation  thereto.  Lawson  testifies,  in  substance, 
that  he  sold  his  interest  in  the  stock  to  his  co-partner,  Ames; 
but,  taking  his  statements  altogether,  we  are  left  in  great 
doubt.  Ames,  although  called  as  a  witness,  testifies  to  noth- 
ing upon  the  point.  But,  meager  and  unsatisfactory  as  the 
evidence  is,  we  are  of  the  opinion  that  if  the  Circuit  Court 
had  found  the  fact  of  such  sale  we  should  not  be  justified  in 
setting  the  finding  aside.  The  Circuit  Court  did  not  find 
expressly  either  that  the  sale  was  made  or  that  it  was  not 
made.  It  found  other  facts  but  omitted  this.  No  exception 
was  taken  to  a  lack  of  finding  upon  this  point.  No  request 
appears  to  have  been  made  to  find  specifically  upon  this  point. 
Tte  conclusion  of  law  reached  by  the  court  is  such  as  to  show 
that  the  court  must  have  found  in  its  own  mind  that  such 
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Bale  was  made;  and  in  the  state  of  the  record  we  feel  bound 
to  take  such  to  be  the  fact. 

It  is  claimed,  however,  by  the  appellants,  that  conceding 
such  to  be  the  fact  the  said  Marion  Ames'  mortgage  would 

2. :  mort-  not  cover  the  interest  thus  sold.    Their  argument, 

ner.  ^^  in  substance,  is  this:  Her  mortgage,  at  most,  at 
the  time  it  was  executed,  covered  only  such  residuum  of  in- 
terest as  would  belong  to  her  mortgagor  upon  a  full  settle- 
ment of  the  partnership  affairs.  If  afterwards  the  mortgagor 
acquired  a  greater  interest  it  could  not  pass  by  the  mortgage 
already  executed.  This  position  we  do  not  think  can  be  sus- 
tained. The  mortgage  purported  to  cover  the  entire  stock, 
and  in  one  sense  we  may  say  that  it  did  so  in  fact.  Each 
partner  may  be  regarded  as  the  owner  of  the  stock,  subject 
to  the  claim  of  his  co-partner  therein.  If  either  partner 
secures  the  release  of  his  co-partner's  claims,  the  stock  ceases 
to  be  firm  property  and  the  title  becomes  absolute  in  the  part- 
ner who  has  secured  such  release. 

Again,  it  is  conceded  that  the  mortgage  conveyed  whatever 
interest  would  belong  to  the  mortgagor  upon  dissolution  and 
settlement  of  the  partnership.  If  any  sale  was  made  it  was 
the  result  of  such  dissolution  and  settlement.  It  was  what 
remained  to  him  after  Lawson  had  been  settled  with  and  paid 
off.  We  think  that  the  judgment  of  the  Circuit  Court  must 
be 

Affirmed. 
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«     404  FaEGO   &   Co.  ET  AL  V.   AmES  ET  AL. 

1.  Ii^tinotioii :  pleadtko:  matter  in  avoidance.  Where  the  equity 
of  the  petition  is  admitted  or  not  denied  and  the  answer  sets  up  new 
matter  in  avoidance,  or  contains  matter  which  amomits  to  a  defense,  such 
answer  is  not  equivalent  to  a  denial  of  plaintiffs*  equities  and  the 
injunction  should  be  continued  to  final  hearing. 

2. : :  QUESTIONS  OF  DOUBT.    Where  it  is  apparent  from  the 

answer  that  there  are  still  questions  of  doubt  respecting  which  addi- 
tional information  is  indispensable  to  a  decision  of  the  case,  a  disaolntion 
should  not  be  granted,  especially  when  the  relief  was  asked  for  the 
prevention  of  irreparable  injuiy. 

Appeal  from  Bluck  Hawk  Circuit  Court, 

Wednesday,  April  4. 

The  petition  states  that  the  plaintiff,  William  Lawson,  on 
the  3d  day  of  May,  1875,  and  the  defendant,  D.  B.  Ames, 
entered  into  partnership  in  the  business  of  manufacturing, 
purchasing  and  selling  boots  and  shoes;  that  Ames  was  to 
contribute  five  hundred  dollars  to  tlie  capital  stock,  and  both 
partners  were  to  devote  their  time  and  attention  to  the  busi- 
ness, the  profits  of  which  were  to  be  divided  equally  and  the 
losses  borne  in  the  same  proportion;  that  the  business  was 
continued  until  January  7,  1876,  and  a  large  indebtedness 
incurred,  which  is  due  and  unpaid;  that  on  the  15th  day  of 
November,  1875,  the  said  D.  B.  Ames  executed  to  the  defend- 
ant, Marion  Ames,  a  chattel  mortgage  on  the  partnership 
property  for  one  thousand  dollars  to  secure  the  payment  of 
the  individual  debt  of  D.  B.  Ames,  who  is  insolvent,  and  that 
Marion  Ames',  at  the  time  said  mortgage  was  executed  and 
delivered,  well  knew  the  property  mortgaged  belonged  to  the 
partnership  and  that  it  constituted  the  entire  and  only  assets 
of  the  firm.     . 

That  on  the  31st  day  of  January,  1876,  Marion  Ames, 
through  the  defendant,  Hayzlet,  her  agent,  took  possession  of 
said  property  under  and  by  virtue  of  the  mortgage,  and  is 
about  to  sell  the  same  and  appropriate  the  proceeds  to  the 
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payment  of  said  mortgage.  The  other  plaintiffs  are  creditors 
of  the  partnership,  and  state  that  both  the  partners  are  insol- 
vent and  there  is  no  property  or  assets  from  which  their  debts 
can  be  realized  except  the  mortgaged  property.  It  is  asked 
that  an  accounting  be  had  between  the  members  of  the  firm — 
the  extent  of  the  debts  ascertained,  that  an  injunction  be 
granted  restraining  the  sale  of  said  property,  and  that  the 
same  be  sold  under  the  decree  and  direction  of  the  court  and 
the  proceeds  applied  to  the  satisfaction  of  the  partnership 
debts.     An  injunction  was  granted. 

The  answer  admitted  the  partnership  as  stated  in  the  peti- 
tion, but  denied  each  and  every  other  allegation,  except  that 
the  mortgage  was  given  to  secure  the  individual  debt  of  the 
defendant,  D.  B.  Ames,  with  reference  to  which  it  was  stated 
that  the  mortgage  was  given  to  secure  the  only  capital  put 
into  the  business  by  either  of  the  partners,  and  that  said 
money  constituted  the  basis  upon  which  the  firm  procured 
credit  and  did  business,  and  that  Lawson  had  full  knowledge 
said  money  belonged  to  Marion  Ames;  that  the  indebtedness 
of  the  partnership  was  created  and  credit  extended  thereto 
solely  on  the  individual  liability  of  D.  B.  Ames;  that  on  the 
7th  day  of  January,  1876,  Lawson  sold  the  property  and  his 
entire  interest  in  the  firm  to  D.  B.  Ames,  who  took  full  and 
absolute  possession  thereof. 

There  was  a  motion  to  dissolve  the  injunction;  the  peti- 
tion being  supported  by  the  affidavit  of  Lawson  and  the  answer 
by  the  affidavit  of  D.  B.  Ames.  This  motion  was  sustained 
and  plaintiffs  appeal. 

£otes,  Allen  (&  Couch^  for  appellants. 

Jos.  L.  Husted  and  C.  W.  Mullariy  for  appellees. 

Seevbbs,  J. — The  existence  of  the  partnership  is  expressly 
averred  in  the  petition,  and  admitted  in  the  answer.  The 
petition  does  not  state  that  the  firm  had  been  dissolved,  or 
that  Lawson  had  sold  his  interest  therein  to  D.  B.  Ames. 
All  that  is  said  on  this  subject  is,  that  the  firm  continued  to  do 
business  until  about  January  7th,  1876.    The  answer  then 
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alleges  that  Lawson  on  that  day  sold  his  interest  in  the  part- 
nership, and  delivered  possession  of  the  property  to  D.  B. 
Ames.  This  averment  is  not  responsive  to  the  petition  but 
constitutes  new  matter  in  avoidance  of  the  allegations  thereof. 
If  the  defendants,  by  motion  for  a  more  specific  statement,  had, 
nnder  the  order  of  the  court,  compelled  the  plaintiffs  to  state 
whether  or  not  there  had  been  a  dissolution,  sale  and  delivery 
of  the  goods  to  Ames,  the  legal  effect  of  the  averment  in  the 
answer  would  have  been  materially  different. 

We  regard  the  established  rule  to  be,  where  the  equity  of 
the  petition  is  admitted  or  not  denied,  and  the  answer  sets  up 
1  iNJUNc-  °®^  matter  in  avoidauce,  or  contains  matter  which 
Sgrmatiei?"  amounts  to  a  defense,  such  answer  is  not  equiv- 
inavoidaoce.  ^ii^xit  to  a  denial  of  the  plaintiff's  equities,  and 
that  the  injunction  should  not  be  dissolved,  but  continued  to 
the  hearing.  High  on  Injunctions,  Sec.  896;  Shricker  v. 
Field,  9  Iowa,  366. 

If  the  firm  had  never  been  dissolved,  and  the  business  at 
the  time  possession  was  taken  of  the  property  under  the 
mortgage  was  being  conducted  by  the  partnersliip,  we  think 
the  plaintiffs'  right  to  an  injunction  for  the  protection  of  their 
interests  would  be  clear. 

It,  therefore,  follows  that,  by  reason  of  the  new  matter  in 
the  answer,  the  injunction  should  not  have  been  dissolved. 

It  is  a  matter  of  doubt  whether  the  preponderance  of  the 
evidence  is  in  favor  of  the  defendants,  as  to  the  fact  whether 

2.  — : :  there  had  been  a  dissolution  and  sale  of  the  prop- 

Soubt.^'^^  erty  by  Lawson  to  D.  B.  Ames.  The  learned 
judge  before  whom  the  cause  was  heard  concedes  that  this 
question  of  fact  "was  left  in  great  doubt,  and  it  would  have 
been  much  more  satisfactory  had.  the  question  been  more  clearly 
established."  In  this  view  of  the  evidence  we  fully  concur. 
Under  such  circumstances  what  is  the  rule?  In  High  on 
Injunctions,  Sec.  901,  it  is  said,  "Where  it  is  apparent  from 
the  answer  that  there  are  still  questions  of  doubt  on  which 
additional  light  is  required,  to  satisfy  the  court  before  decid- 
ing the  rights  of  the  parties,  a  dissolution  should  not  be  granted, 
especially  where  the  very  purpose  for  which  the  relief  was 
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originally  allowed  was  the  prevention  of  irreparable  injury." 
In  accord  with  this  rule  the  injunction  should  not  have  been 
dissolved. 

Without  doubt  the  rule  is,  where  fraud  is  the  gravamen  of 
the  petition,  or  where  it  is  apparent  that  by  the  dissolution 
the  plaintiff  will  lose  all  benefit  which  would  otherwise  accrue 
to  him  should  he  finally  succeed  in  his  cause,  the  court  may 
in  the  exercise  of  a  sound  discretion  continue  the  injunction 
to  a  hearing.  High  on  Injunctions,  Sec.  899;  Stewart  et  al.^ 
V.  Johnston  <&  Co,,  44  Iowa,  435. 

We  think  it  quite  evident  that  the  effect  of  the  dissolution 
of  the  injunction  in  the  present  case  would  be  to  deprive  the 
plaintiffs  of  any  and  all  benefit,  even  should  they  succeed  in 
making  out  a  case  requiring  an  accounting,  and  the  rendition 
of  a  decree  for  the  payment  of  the  partnership  creditors  from 
the  proceeds  of  the  mortgaged  property.  In  fact  no  possible 
object  could  be  subserved  by  continuing  the  suit,  for  long 
before  there  could  be  a  final  decree  the  property  will  have 
been  sold  and  appropriated  to  the  payment  of  the  mortgage 
debt.  For  the  reasons  stated  the  order  dissolving  the  injunc- 
tion must  be  -r> 

Kevebsed. 


Peabsok  v.  The  Milwaukee  &  St.  Paul  R.  Co. 

1.  Pleading:    cause  of  action:  statement  of.    Under  the  Code  the 

same  cause  of  action  may  be  stated  in  different  counts  of  the  petition, 
and,  while  a  statement  therein  that  the  counts  relate  to  the  same  cause 
of  action  is  unnecessaty,  yet  it  will  not  vitiate  the  pleading^. 

2.  Negligenoe:  domestic  animals  RUNNiNa  at  large:  railroads. 

A  railway  company  is  released  from  the  duty  of  ezercising  ordinary  care 
toward  a  domestic  animal  required  to  be  kept  in  an  inclosure,  which 
may  have  strayed  upon  its  track,  only  when  the  animal  is  at  large  by 
the  owner's  sufferance. 

Appeal  from  Clayton  Circuit  Court. 

Wednesday,  April  4. 

Action  for  damages  for  killing  plaintiff's  colt.    The  peti- 
tion contains  two  counts. .  In  the  first  it  is  averred,  in  substance, 
Vol.  xlv— 32 
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that  the  colt  was  killed  at  Luana  station,  through  the  gross 
and  wanton  negligence  of  the  defendant,  and  that  tlie  plaintifi* 
was  damaged  thereby  in  the  sun>  of  three  hundred  dollars. 
In  the  second,  it  is  averred  that  the  colt  was  killed  at  a  point 
where  the  defendant  had  a  right  to  fence,  but  had  not  fenced; 
that  plaintiff  had  served  upon  the  defendant  an  affidavit  of  the 
killing,  and  notice  of  claim  of  damages,  more  than  thirty  days 
prior  to  the  bringing  of  the  suit,  and  in  said  count  the  plain- 
tiff prayed  judgment  for  four  hundred  dollars.  The  petition 
contains  a  statement  that  the  two  counts  relate  to  one  and  the 
same  cause  of  action. 

The  defendant  made  a  motion  for  an  order  that  the  plaintiff 
be  required  to  elect  on  which  of  the  two  counts  of  action  he 
will  stand.  This  motion  was  overruled.  The  defendant  then 
answered.  Other  facts  are  stated  in  the  opinion.  Trial  by 
jury,  verdict  and  judgment  for  plaintiff.  The  defendant 
appeals. 

T.  Updegraffy  for  appellant. 

8.  S.  Powers  and  Stoneman  cfe  Chopin  ^  for  appellee. 

Adams,  J. — I.  The  appellant  assigns  as  error  the  overrul- 
ing of  its  motion  assailing  the  petition. 

Section  2934  of  the  Revision  required  that  one  cause  of 
action  should  be  expressed  in  but  one  statement,  and,  in  case 
1.  PLEADING :  ^^  should  be  expressed  in  more  than  one,  and  the 
tionf  stated"  defendant  should  move  to  strike  out  all  but  one, 
ment  of.  j|.  ^^o^iid  be  necessary  for  the  plaintiff  to  do  so,  or 
prove  as  many  causes  of  action  as  there  were  counts,  or  pay 
the  costs  of  the  whole  trial. 

To  guard  against  the  inconvenience  which  might  sometimes 
arise,  it  was  provided  by  section  2936  that  a  cause  of  action 
might  be  stated  in  different  counts  when  the  plaintiff  could 
not  determine  which  he  would  be  able  to  prove.  Both  these 
sections  are  omitted  from  the  Code  of  1873,  and  the  effect  is, 
we  think,  to  remit  parties  to  the  common  law  rule  allowing 
the  same  cause  of  action  to  be  pleaded  in  different  counts. 
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If  it  is  stated,  as  in  the  petition  in  this  case,  that  the  counts 
relate  to  the  same  caase  of  action,  such  statement,  while  it  is 
unnecessary,  will  not,  we  think,  vitiate  the  pleading.  Section 
2644  of  the  Code  abolishes  all  technical  forms  of  actions,  and 
fictions.  We  cannot  hold,  therefore,  that  the  petition  is  liable 
to  this  objection. 

But  it  is  further  objected  that  the  petition  sets  up  a  cause 
of  action  not  referred  to  in  the  original  notice.  It  would 
appear  from  the  notice  that  the  damages  claimed  are  those 
given  by  statute.  The  petition  shows  facts  which,  if  true, 
would  entitle  the  plaintiff  to  such  damages.  It  also  shows 
other  facts  which,  if  true,  would  entitle  the  plaintiff  to  only  f 
such  damages  as  are  recoverable  at  common  law.  Still,  the 
cause  of  action,  in  either  case,  was  the  killing  of  the  colt,  and 
we  do  not  think  that  the  objection  is  well  taken. 

II.  The 'defendant  asked  the  court  to  give  an  instruction 
in  the  following  words:  "If  the  colt  was  a  stallion  nearly 
2.NKOLI-  three  years  old  it  was  the  owner's  duty  to  keep 
rn^uc  anu"  ^^^  ^P'  ^^^  ^**  ^®  ^*®  killed  on  defendant's  depot 
S^iarge?'**"*  or  Station  grounds  the  plaintiff  cannot  recover, 
railroads.  unless  he  proves  that  such  colt  was  killed  through 
the  gross  and  wanton  carelessness  of  the  defendant." 

This  instruction  the  court  refused,  and  we  think  properly. 
The  appellant  in  support  of  the  instruction  cites  Alger  v.  R,  R 
Co,^  10  Iowa,  268  (271),  and  quotes  from  the  opinion  the  fol 
lowing  words:  "  In  those  states  where  the  owners  of  domestic 
animals  are  required  to  keep  them  within  an  inclosure,  and 
are  not  allowed  to  suffer  them  to  run  at  large,  the  courts  have 
ruled  that  when  they  are  suffered  to  run  at  large  and  happen 
to  stray  upon  the  track  of  a  railroad  the  servants  of  the  com 
pany  are  release4  from  the  duty  of  exercising  ordinary  care 
and  the  company  is  liable  only  for  gross  negligence  or  willful 
injury." 

Conceding  this  to  be  the  rule,  and  that  the  animal  was  such 
as  the  plaintiff  was  prohibited  by  statute  from  allowing  to 
run  at  large,  we  think  that  the  instruction  was  properly  refused. 
It  ignored  the  material  question  upon  which  the  jury'should 
have  been  called  upon  to  pass,  and  that  is  as  to  whether  the 
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animal  was  at  large  by  plaintiff's  sufferance.  It  would  not 
follow  that  he  was  from  the  mere  fact  that  he  was  at  large. 
This  precise  point  was  ruled  in  Buckley  v.  R,  B.  Co.j  27 
Conn.,  479.  The  case  arose  under  a  statute  similar  to  ours. 
The  plaintiff  left  his  cows  in  front  of  his  house  intending  to 
milk  them,  and  thej  strayed  away  about  a  mile  to  the  defend- 
ant's  railroad  and  were  injured.  It  was  held  that  the  defend- 
ant  could  not  escape  liability  by  reason  of  the  statute,  if  the 
plaintiff  intended  to  put  the  cows  into  an  inclosure,  and  exer- 
cised ordinary  care  for  the  purpose  of  keeping  them.  In  the 
case  at  bar  the  evidence  tends  to  show  that  tlie  colt  escaped 
from  the  plaintiff's  barn  the  night  he  was  killed,  and  without 
any  fault  on  the  part  of  the  plaintiff. 

III.  The  appellant  claims  that  the  verdict  is  not  sustained 
by  the  evidence;  and  certain  instructions,  the  giving  of  which 
is  assigned  as  error,  are  considered  by  appellant  in  his  argu- 
ment with  reference  to  the  sufficiency  of  the  evidence.  It 
seems  to  us  by  no  means  certain  that  the  injury  was  caused 
by  the  defendant's  fault.  But  certain  circumstances  were 
shown  which  might  be  considered  as  indicating  that  it  was 
particularly  the  omission  to  sound  the  whistle.  What  should 
have  been  done  under  the  circumstances  shown  it  is  difficult 
to  determine.  That  question,  however,  was  peculiarly  for  the 
jury,  and  while  we  doubt  the  correctness  of  their  verdict  we 
do  not  feel  at  liberty  to  disturb  it. 

AjnSMED. 
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HOBABT  V.  HOBABT. 

1.  Fraotioe :  rbfbrbncb  of  causes.  It  is  the  fireneral  rule  in  this  State 
that  all  actions  may  be  referred  by  consent,  and  chancery  cases,  wherein 
qaestions  of  fact  arise,  without  consent. 

2. :  divobcb:  referee.    Actions  for  divorce,  however,  are  excepted 

from  the  operation  of  this  rule  by  section  2222  of  the  Code,  and  such 
actions  cannot  be  sent  to  a  referee  for  a  hearinfir,  but  must  be  publicly 
tried  in  open  court  by  the  courts  themselves. 

3. :  :  CONSENT  of  parties.     Consent  of  tlie  parties  to  an 

action  for  divorce  will  not  authorize  the  court  to  refer  the  case. 

4. : :  referee.    The  fact  that  the  report  of  the  referee  is  filed 

with  the  court,  and  exceptions  thereto  are  heard  and  ruled  upon, 
does  not  constitute  a  trial  in  open  court  within  the  meamng  of  the 
statute. 

5. : : .    Nor  does  the  adoption  of  the  findings  of  the 

referee  by  the  court  constitute  a  compliance  with  the  requirements  of  the 
statute. 


by  a  referee,  it  was  held  that  the  evidence  taken  before  him  might  be 
used  upon  a  re-trial  of  the  case. 

8. : :  TRIAL  DE  novo.    The  fact  that  such  an  action  is  triable 

de  novo  in  the  Supreme  Court,  and  that  all  the  evidence  is  before  it,  in 
an  action  which  has  been  tried  before  a  referee,  does  not  obviate  the 
necessity  for  a  reversal  and  re-trial  in  the  manner  provided  by  statute. 

Appeal  from  Johnson  Circuit  Court. 

Wednesday,  Apbil  4. 

Action  for  a  divorce.  Upon  motion  of  plaintiff  the  cause 
was  sent  to  a  referee.  The  record  shows  that  the  defendant 
objected  to  the  order  of  reference,  but  the  order  itself  recites 
that  it  was  made  upon  the  agreement  of  the  parties.  It  also 
recites  that  exception  was  taken  thereto  by  defendant.  Objec- 
tion to  the  reference  and  denial  of  the  referee's  jurisdiction^ 
*were  renewed  before  him,  and  to  the  court  upon  the  filing  of 


: :  COMMISSIONER.  The  referee  is  not  merely  a  commis- 
sioner to  take  the  evidence,  such  as  may  be  appointed  under  section  2222 
of  the  Code. 

: :  .    But,  where  an  action  for  divorce  has  been  tried 
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the  report  The  cause  was  submitted  to  the  Circuit  Court 
upon  the  referee's  report,  exception  thereto,  the  pleadings  and 
the  evidence  taken  at  the  reference.  The  report  was  confirmed 
and  a  decree  entered  granting  the  relief  prayed  for  in  the 
petition.    Defendant  appeals. 

Slater  <&  Edwards^  for  appellant. 

Boal  (&  Jacksouj  for  appellee. 

Beck,  J.-rl.  Tliere  is  apparent  and  irreconcilable  conflict 
in  the  record,  as  presented  to  us,  upon  the  question  of  the  eon- 
sent  of  the  parties  to  the  order  of  reference.  The  defendant 
seems  to  have  objected  thoreto  upon  all  proper  occasions.  But 
the  order  of  the  court,  which  shows  the  action  had  upon  the 
subject,  explicitly  recites. that  the  reference  was  made  upon 
the  agreement  of  the  parties.  We  are  bound  by  this  adjudi- 
cation of  the  court  upon  the  question  of  the  assent  of  the  par 
ties,  rather  than  by  other  matters  appearing  in  the  record 
contradictory  thereto.  We  must  regard  the  reference  of  the 
case  as  having  been  made  with  the  consent  of  the  defendant. 

II.  We  are,  in  this  view  of  the  case,  required  to  determine 
whether  the  court,  with  the  consent  of  the  parties,  has  author- 
1.  practice:  ity  to  refer  a  divorce  case.  The  question  depends 
causes.  upon  the  construction  of  certain  sections  of  the 

Code  upon  the  subject  of  reference  of  actions  and  the  trial 
of  divorce  cases,  which  we  will  now  proceed  to  consider. 

The  provisions  controlling  the  reference  of  causes  generally 
are  found  in  the  following  sections  of  the  Code: 

"  2815.  All  or  any  of  the  issues  in  an  action,  whether  of 
fact  or  of  law,  may  be  referred  upon  consent  of  the  parties, 
either  written  or  oral,  in  court,  entered  upon  the  record. 

"  2816.  Where  the  parties  do  not  consent,  the  court  may, 
upon  its  own  motion,  direct  a  reference  in  either  of  the  fol- 
lowing cases: 

•     "  3.    Where  a  question  of  fact  shall  arise  in  any  action  by 
equitable  proceedings,  in  which  case  the  court,  in  the  order 
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of  reference,  shall  prescribe  the  manner  in  which  the  testi- 
mony shall  be  taken  on  the  trial." 

Under  these  sections  all  actions  may  be  referred  by  consent, 
and  chancery  cases,  wherein  questions  of  fact  arise,  without 
consent.  It  may  be  conceded  that,  if  no  other  provision  ren- 
ders these  sections  inapplicable  to  divorce  cases,  they  may  be 
referred  by  consent  under  the  first  section  just  cited,  and, 
being  prosecuted  by  equitable  proceedings,  they  may  be 
referred  under  the  other  when  issues  of  fact  arise  therein. 
State  V.  Orwiffy  25  Iowa,  280. 

III.  Code,  §  2222,  authorizing  and  governing  proceedings 
for  divorce,  contains  the  following  provision:    "No  divorce 

2 .  jh.     shall  be  granted  on  the  testimony  of  the  plaintiff; 

vorce:  referee,  ^^(j  ^U  g^(;^^  actions  shall  be  heard  in  open  court 
on  the  testimony  of  witnesses,  or  depositions  taken  as  in  other 
equitable  actions  triable  upon  oral  testimony,  or  by  a  commis- 
sioner appointed  by  the  court." 

The  trial  required  in  this  section  is  to  be  had  in  open  court. 
We  are  first  charged  with  the  task  of  determining  the  purport 
and  effect  of  the  words  "  open  court."  The  language  is  simple 
and  its  meaning  obvious.  The  trial  must  be  in  a  court. 
Blackstone,  adopting  Coke's  definition,  says,  "a  court  is  a 
place  where  justice  is  judicially  administered."  3  B\.  Com.,  24. 
But  this  definition  obviously  wants  fullness;  it  is  limited  to 
the  place  of  a  court  in  its  expression.  In  addition  to  the 
place,  there  must  be  the  presence  of  the  officers  constituting 
the  court,  the  judge  or  judges  certainly,  and  probably  the  clerk 
authorized  to  record  the  action  of  the  court;  time  must  be 
regarded,  too,  for  the  officers  of  a  court  must  be  present  at 
the  place  and  at  the  time  appointed  by  law  in  order  to  consti- 
tute a  court.  To  give  existence  to  a  court,  then,  its  officers 
and  the  time  and  place  of  holding  it  must  be  such  as  are  pre- 
scribed by  law.  The  Circuit  Court  is  to  be  held  by  the  Cir- 
cuit  Judge  (Code,  Chap.  5,  Title  III),  and  its  terms  are 
prescribed  by  law  (§  163).  The  places  of  holding  it  are  also 
prescribed,  and  it  cannot  be  held  elsewhere  (§  192).  To  con- 
stitute the  Circuit  Court,  then,  the  Circuit  Judge  must  be  in 
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the  discharge  of  judicial  duties  at  the  time  and  in  the  place 
prescribed  by  law  for  the  sitting  of  that  court. 

The  word  ojpen\,  used  in  the  section  before  us  as  an  adjective 
qualifying  the  noun  courts  is  to  be  understood  as  conveying 
the  idea  in  this  connection  that  the  court  must  be  in  session, 
organized  for  the  transaction  of  judicial  business.  This  is  its 
meaning  when  used  elsewhere  in  the  Code.  See  §  §  2805, 
191,  4390,  2741.  It  may,  possibly,  in  this  connection,  mean 
public,  free  to  all.  If  so,  such  signification  would  not  mate- 
rially change  the  force  of  the  expression,  and  certainly  would 
not  require  us  to  undei'stand  the  term  court  to  imply  anything 
other  than  a  tribunal  organized  for  the  administration  of  jus- 
tice at  the  time  and  place  prescribed  by  law. 

Counsel  for  plaintili*  insists  that  the  sole  office  of  the  words 
"open  court"  is  to  secure  the  trial  of  divorce  cases  publicly, 
to  prevent  secret  proceedings  therein  by  providing  that  no 
one  shall  be  refused  admittance  to  the  court  while  such  cases 
are  on  hearing.  While,  as  we  shall  hereafter  see,  such,  doubt- 
less, was  the  legislative  intention  in  enacting  the  provision, 
the  object  is  not  attained  by  providing  that  the  trials  shall  be 
m  public  courts,  but  rather  that  the  trials  shall  be  before  the 
courts  themselves,  and  not  elsewhere  or  at  any  other  times 
than  the  law  prescribes  for  the  sessions  of  courts.  It  cannot 
be  thought  that  this  provision  was  introduced  to  secure  public 
trials  when  a  general  statute  requires  the  same  thing.  Code, 
§  189. 

The  trial  of  divorce  cases  then  must  be  befoi^e  the  court  as 
we  have  expressed  the  meaning  of  the  term.  But  it  is  insisted 
that  the  referee  in  this  case,  when  in  discharge  of  his  duties, 
was  the  court  and,  therefore,  this  requirement  was  complied 
with.  This  position  is  untenable.  The  referee  is  not  the 
judge  of  a  court  but  an  officer  thereof,  acting  under  appoint- 
ment and  charged  with  certain  special  duties.  The  law  con- 
fides to  him  no  judicial  powers  further  than  they  are  conferred 
upon  him  by  the  court^s  appointment.  He  has  no  power  to 
hold  the  court.  If,  therefore,  he  discharges  theduties  intrusted 
to  him  at  the  time  and  place  prescribed  by  law  for  holding^ 
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courts,  the  tribnual  cannot  be  called  a  court,  for  it  has  not  a 
judge. 

But  it  is  argued  that  as  §  2819  provides  "  the  referee  shall 
stand  in  the  place  of  the  court,  and  shall  have  the  same  power, 
so  far  as  necessary,  to  discharge  his  duty,"  the  law  regards 
him  as  the  court.  The  language  of  this  section  refutes  the 
proposition.  The  referee,  it  is  provided,  "  stands  in  the  place 
of  the  court;"  that  is,  he  is  charged  with  duties  and  possesses 
powers  with  which  the  court  is  clothed.  But  he  is  not  the 
court;  he  simply  stands  in  its  place.  Surely,  had  it  been  the 
intention  of  the  law-makers  that  the  referee  should  constitute 
the  court,  no  such  language  would  have  been  used. 

IV.  We  will  next  inquire  whether  the  consent  of  the  par- 
ties to  the  reference  authorized  the  court  to  refer  the  case.     A 

3.  — : :  word  in  regard  to  the  intention  of  the  legislature 

parties.  iu  enacting  the  provisions  above  discussed  will  be 

here  pertinent.  It  was  doubtless  intended  to  prevent  the 
fraudulent  procurement  of  divorces,  which,  if  not  in  our 
State,  has  elsewhere  been  practiced  to  an  extent  that  has 
become  a  public  evil.  Dissolutions  of  the  marriage  contract, 
it  is  known,  have  often  been  procured  clandestinely,  without 
the  knowledge  of  iimocent  parties  unwilling  to  be  divorced. 
Parties  weary  of  the  marriage  relations  existing  between 
them,  or  attracted  by  other  "  affinities,"  without  any  legal 
cause  of  divorce  have  coUusively  procured  separations  by  the 
decrees  of  the  courts.  These  fraudulent  proceedings  are  not 
only  had  by  the  abuse  of  the  powers  of  the  courts,  but  inflict 
evil  upon  society.  Our  legislature  has  wisely  thrown  barriers 
in  the  way  of  those  who  thus  violate  the  law  and  contemn 
good  morals  and  public  decency.  One  of  these  barriers  is 
the  provision  in  question  to  the  effect  that  all  trials  in  divorce 
cases  shall  be  before  the  open  court.  Secrecy,  whereby  the 
innocent  spouse  may  be  unwillingly  divorced,  and  collusion, 
whereby  the  discontented  unlawfully  aim  to  dissolve  the 
marriage  relations,  are  defeated.  An  interested,  sympathetic 
or  incompetent  referee  cannot  be  appointed  in  a  quiet  way  to 
withdraw  from  public  observation  and  examine  the  case  in 
the  manner  best  calculated  to  attain  the  object  of  the  fraud 
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of  the  plaintiff  or  the  collusion  of  the  willing  defendant. 
The  statute  requires  such  cases  to  be  tried  in  the  light  of  day, 
by  the  judge  of  the  court  who,  it  is  presumed,  will  fairly  and 
fully  administer  the  law.  It  is  one  of  the  provisions  which 
the  Commissioners  revising  the  Code  in  their  report  say  is 
"designed  to  prevent  the  abuse  6f  our  divorce  laws  and  espe- 
cially the  obtaining  of  fraudulent  divorces  by  persons  not 
actually  entitled  to  the  benefit  of  our  laws."  Report,  p.  68. 
The  provision  in  question  was  first  introduced  into  the  Code, 
being  found  in  no  prior  enactment.  The  legislative  intention 
in  its  enactment  is  doubtless  expressed  by  the  Code  Commis- 
sioners. It  will  be  clearly  seen  that  this  intention  could  be 
readily  defeated  in  cases  of  collusive  applications  for  divorces, 
by  the  agreement  of  the  parties. 

The  power  of  the  court  in  actions  that  are  not  of  purely 
equitable  cognizance,  to  appoint  referees  for  the  trial  of  such 
causes  rests  alone  upon  legislative  enactment.  It  may  be  that 
in  cases  originally  cognizable  in  chancery  such  power  is  pos- 
sessed. Sta;t6  V.  Orwig^  25  Iowa,  280.  But  this  inquiry  we 
need  not  pursue.  It  must  be  admitted  that,  if  the  statute 
forbids  the  reference  of  cases  of  a  particular  class,  or  requires 
them  to  be  tried  by  the  court,  they  cannot  be  referred,  and 
an  order  to  that  effect  would  be  void.  The  court,  by  such 
an  order,  could  not  confer  authority  upon  the  referee  to  try 
the  cause.  The  order  would  not  be  valid  if  made  with  the 
consent  of  the  parties  for  the  simple  reason  that  the  law  for- 
bids the  reference — requires  the  court  to  try  the  case  itself. 
This  position,  we  think,  cannot  be  disputed.  We  conclude, 
therefore,  that  actions  for  divorce  may  not  be  referred  for  trial 
even  with  the  consent  of  the  parties. 

V.  Section  2222,  under  the  construction  we  have  adopted, 
is  not  in  conflict  with  §  §  2815  and  2816.  These  being  gen- 
eral in  their  character  cannot  be  regarded  as  inconsistent 
with  the  other,  which  is  special  and  applicable  alone  to 
divorce  cases.  Such  cases  are  taken  out  of  the  operation  of 
the  general  statute  by  the  special  provisions  of  §  2222.  These 
several  sections  being  wj?a;*i  materia  must  be  so  construed 
^oe^ether  that  all  may  stand.    Under  our  construction  the 


Digitized  by 


Google 


JUNE  TERM,  1877.  507 

Hobart  y.  Hobart 

several  provisions  are  sustained  according  to  the  clearly  ex- 
pressed  legislative  intention. 

VI.  It  is  urged  that  the  cause  was  tried  by  the  court,  and 
the  statute  which  we  have  had  under  consideration,  was,  there- 

^ . .  fore,  complied  with.     This  position  depends  for 

referee.  support  upon  the  fact  that  the  referee  returned  his 

report,  with  the  evidence  taken  by  him,  which  was  duly  con- 
sidered by  the  court. 

After  the  coming  in  of  the  report  defendant,  according  to 
the  usual  practice,  tiled  exceptions  thereto  on  various  grounds, 
among  others,  that  the  findings  of  facts  by  the  referee  are  in 
conflict  with,  and  unsupported  by,  the  evidence.  These  excep- 
tions were  tried  by  the  court  in  the  manner  of  reviewing  the 
finding  of  facts  by  referees.  The  court,  we  presume,  examined 
the  evidence  and  decided  upon  the  exceptions  in  the  light  of 
such  examination.  But  we  cannot  denominate  such,  deter- 
mination of  the  exceptions  upon  a  consideration  of  the  evi- 
dence, a  trial  of  the  case  by  the  court.  It  was  more  in  the 
nature  of  a  review  for  the  correction  of  errors.  Whatever  it 
may  be  like,  certain  it  is  that  it  is  not  and  never  has  been 
called  a  trial,  as  the  word  is  used  in  law.  It  is  not  the  trial  in 
open  courts  required  in  this  class  of  cases. 

YII.  But  it  is  said  that  the  court  adopted  the-findings  of 
the  referee  upon  the  examination  of  the  evidence,  and,  there- 

g . .  fore,  such  findings  become  those  of  the  court  and 

•  no  prejudice  could  have  resulted  therefrom.     The 

answer  to  this  is  that  the  law  does  not  contemplate  such  pro- 
ceedings, and  permits  the  courts  no  such  aids,  if  aids  they  be, 
in  the  administration  of  justice.  The  parties  are  by  the  law  en- 
titled to  the  unbiased  and  untrammeled  judgment  of  the  judge 
applied  to  their  case.  Instead  of  this,  it  is  examined  by  him 
with  the  view  to  determine  whether  the  findings  of  the  referee 
are  supported  by  the  evidence.  The  examination,  necessarily, 
is  of  such  a  character  that  the  influence  and  weight  of  the 
findings  are  against  the  party  excepting  thereto.  The  court 
must  overcome  these  findings  in  order  to  render  judgment  for 
the  party  excepting.  It  will  at  once  be  seen  that  the  judge 
does  not  try  exceptions  to  the  referee's  report  with  that  free- 
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dom  of  mind  he  gives  to  an  original  trial  on  the  evidence.  It 
requires  no  argument  to  show  the  prejudice  resulting  to 
defendant  from  such  a  course  of  proceeding  in  this  case. 

VIII.  Code,  section  2222,  provided  that  the  court  in  actions 
of  this  kind  may  appoint  a  commission  to  take  evidence.  It 
«.  — : :  is  insisted  that  the  referee  in  this  case  is  a  commis- 

er.  sioner  of  the  kind  provided  for  in  this  statute.  The 

distinctions  between  a  commissioner  and  a  referee  are  well 
understood  by  the  profession.  They  need  not  be  enumerated 
here.  The  court  appointed  a  referee  to  take  the  evidence,  and 
"settle  the  issues  of  law  and  fact — to  determine  all  issues,  and 
make  report  of  findings  therof."  Surely,  it  cannot  be  seriously 
argued  that  the  referee  acted  simply  as  a  commissioner  to  take 
evidence.  The  record  shows  that  he  discharged  all  the  duties 
of  a  referee,  determined  all  issues  of  law  and  fact,  and  made 
report  of  his  findings  thereon.  If  he  be  regarded  as  a  com- 
missioner his  duties  were  confined  to  taking  the  evidence;  his 
findings  of  facts  and  law,  and  otlier  acts,  were  without  authority 
of  law  and  void. 

IX.  The  court  in  the  appointment  of  the  referee  directed 
and  required  him  to  take  and  report  the  evidence.  This 
7  J .  power,  but  no  other  or  further,  the  court  could, 

•  under  §  2222,  lawfully  confer   upon   the  person 

designated  in  the  order.  To  the  extent  of  the  authority  law- 
fully conferred  upon  him,  the  referee  could  act.  The  evidence 
was  lawfully  taken  and  reported  by  him.  As  it  remains  in 
the  court  below  there  exists  no  necessity  to  take  it  again,  in 
any  form,  to  be  used  upon  the  trial  of  the  cause  before  the 
court.  Whatever  evidence  was  taken  by  the  referee  may  be 
used  upon  the  trial  when  it  shall  be  had  in  the  court  below. 
The  fact  that  the  order  of  appointment  designates  the  person 
appointed  as  a  referee,  did  not  deprive  him  of  authority  to 
take  the  evidence.  The  law,  §  2222,  under  which  the  appoint- 
ment to  take  and  report  the  evidence  is  held  valid  that  far, 
provides  that  a  commission  may  be  appointed  for  that  pur- 
pose. The  designation  of  the  person  appointed  as  a  referee 
would  not  defeat  the  acts  done  by  him  with  lawful  authority. 
Such  designation,  if  not  strictly  proper,  did  not  defeat  the  order 
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of  appointment,  so  far  as  it  conferred  powers  within  the  author- 
ity of  the  court.  The  evidence  taken  by  the  referee  will  of 
course  be  subjected  to  all  well  founded  objections  to  its  rele- 
.  vancy  dnd  competency,  to  be  determined  at  the  trial  by  the 
Circuit  Court.  The  parties  will  have  the  right  to  introduce 
upon  the  trial  other  evidence. 

X.  It  is  said  that,  as  the  case  is  triable  de  novo  in  this 
court  and  we  have  before  us  all  the  evidence,  it  must  be  deter- 
ge   . .  mined  thereon,  without  regard  to  errors  committed 

trial  de  novo.  \^^  ^^  court  below;  that  the  reference,  at  most, 
was  but  an  error,  and  is,  therefore,  no  impediment  to  a  rehear- 
ing in  this  court.  Without  inquiring  whether  the  evidence 
was  so  taken  and  preserved,  and  is  so  certified,  that  a  trial  de 
novo  inay  be  had  here,  we  may,  for  the  present  purpose,  admit 
the  proposition  to  that  eflfect.  But  the  defendant  was  entitled 
to  a  trial  upon  the  evidence,  in  the  manner  prescribed  by  law, 
and  before  the  court  having  exclusive  cognizance  of  the  case, 
prior  to  a  determination  of  the  issues  by  this  court.  The  sub- 
mission of  these  issues  to  a  tribunal  forbidden  by  law  to  deter- 
mine them  deprived  the  defendant  of  the  right  to  a  trial 
in  a  lawfully  constituted  court.  Of  this  right  he  cannot  be 
deprived  without  prejudice  and,  probably,  without  great  in- 
justice. At  all  events,  the  right  is  secured  to  defendant  by 
law,  and  we  must  be  careful  that  it  is  not  denied  him.  To  the 
end,  therefore,  that  justice  may  be  administered  by  the  tribu- 
nal and  in  the  form  appointed  by  law,  the  decree  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  in  the  court  below,  in  accord  with  the  law  as 
announced  in  this  opinion. 

Kevebsed. 

BoTHBOOK,  J.,  took  no  part  in  the  decision  of  this  case. 
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Metoalf  and  Simpson  v.  Hoopingardnbb. 

1.  Partition :  sale  of  cohmok  property:  jxtrisdiction.    Where  prop-  • 

erty  owned  in  bommon  cannot  be  equitably  divided,  it  is  competent  for 
the  court  to  direct,  in  an  action  for  partition,  that  the  common  property 
be  sold  and  the  proceeds  divided. 

2.  :  tenant  in  common:  parties.    Where  one  of  the  tenants  in 

common  had  covenanted  to  keep  the  property  in  repair,  the  allegation 
that  he  has  been  guilty  of  a  breach  should  be  tried  in  the  action  for  par- 
tition, and  the  holder  of  a  judgment  against  one  of  the  tenants  in  com- 
mon should  be  made  a  party  to  the  action. 

Appeal  from  Hardin  Ci/rouit  CovH. 

Wednesday,  April  4. 

This  action  is  for  the  partition  of  a  grist  mill.  It  is  alleged 
that  plaintiffs  are  the  owners  of  the  undivided  one-half  of 
the  property,  and  that  the  defendant  is  the  owner  of  the  other 
undivided  one-half.  There  is  an  abstract  of  title  exhibited 
with  the  petition,  which  shows  that  there  is  a  mortgage  execu- 
ted by  plaintiffs  upon  said  property  which  is  unsatisfied,  and 
that  there  is  a  judgment  lien  as  against  defendant,  and  also 
a  mechanics'  lien,  and  certain  delinquent  taxes.  It  is  averred 
in  the  petition  that  the  property  has  been  in  possession 
of  plaintiffs,  they  having  leased  defendant's  interest;  and 
that  during  said  tenancy  plaintiffs  at  their  own  expense  erected 
a  small  dwelling  house  for  the  use  of  their  miller,  and  also  a 
corn-crib  and  about  fifty  rods  of  fence  around  a  hog  lot,  and 
that  there  are  certain  machines  in  the  mill  which  are  wholly 
the  property  of  the  plaintiffs.  It  is  asked  that  plaintiffs  be 
permitted  to  remove  this  property,  it  not  being  any  part  of 
the  real  estate  owned  in  common  by  the  parties.  It  is  further 
averred  that  said  mill  property  is  indivisible,  and  that  the 
only  partition  that  can  be  made  is  by  a  sale  and  division  of 
the  proceeds.  The  prayer  is  that  the  plaintiffs  be  permitted 
at  any  time  during  their  occupancy  to  remove  the  said  prop- 
erty which  they  claim  to  be  theirs  absolutely,  and  that,  in  case 
the  court  shall  find  that  the  common  property  cannot  be 
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advantageously  divided  into  the  requisite  shares,  the  same 
may  be  ordered  to  bo  sold. 

The  answer  admits  that  the  plaintiffs  are  the  owners  of  one 
undivided  half  of  the  property,  and  that  defendant  is  the 
owner  of  the  other  undivided  one-half;  alleges  that  plain- 
tiffs' interest  is  encumbered  by  a  mortgage  of  $2,300,  for  pur- 
chase money;  that  by  the  lease  made  by  defendants  to  plain- 
tiffs they  were  to  keep  the  mill  in  good  repair,  and  that  they 
Buffered  it  to  get  out  of  repair;  that  it  will  require  an  expen- 
diture of  from  $200  to  $400  to  put  the  mill  in  as  good  repair 
as  by  their  lease  the  plaintiffs  were  required  to  have  it,  at  the 
expiration  of  their  lease.  Tlie  answer  protests  against  the 
right  of  plaintiffs  to  have  a  partition  of  the  property  by  sale, 
and  avers  that  there  is  no  authority  or  power  in  the  court  to 
compel  a  sale  of  defendant's  interest  in  the  property. 

There  was  an  order  of  sale  made  upon  the  petition  and 
answer  without  any  evidence  being  taken.  The  order  permits 
the  plaintiffs  to  remove  from  the  premised  the  property 
claimed  in  the  petition  as  the  individual  property  of  plain- 
tiffs.   Defendant  appeals. 

E.  W.  Eastman^  for  appellant. 

C.  N.  Nagle  and  Huff  <&  Beedy  for  appellees. 

RoTHROCK,  J. — I.    The  petition  and  answer  contain  many 
allegations  which  in  our  view  of  the  case  are  redundant  and 
1.  PABTmoN:  irr^l^vant.    They  consist  of  allegations  as  to  the 
Son  ^proper-  ability  and  inability  of  the  parties  to  agree,  as  to 
^-  the  necessity  of  repairs,  the  time  when  the  mill 

was  erected,  when  plaintiffs  bought  their  interest,  and  as  to 
whether  the  parties  can  or  cannot  harmoniously  operate  the 
mill  together.  Much  of  the  argument  of  counsel  for  appel- 
lant is  in  support  of  the  proposition  that  there  is  no  constitu- 
tional power  to  require  a  partition  to  be  made  by  a  sale  of 
the  common  property  and  a  division  of  the  proceeds. 

Section  3290  of  the  Code  provides  that  the  court  shall 
appoint  referees  to  make  partition  into  the  requisite  number 
of  shares,  or  if  it  is  apparent,  or  the  parties  so  agree,  that  the 
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property  cannot  be  equitably  divided  into  the  requisite  num- 
ber of  shares,  a  sale  may  be  ordered. 

It  appears  from  the  petition  and  answer  in  this  case  that 
the  property  cannot  be  equitably  divided,  and  so  far  as  the 
practicability  of  a  division  is  involved  no  question  is  made. 

The  power  of  the  legislature  to  provide  that  the  shares 
of  all  the  parties  shall  be  sold,  where  a  division  of  the  land 
cannot  be  made,  has  been  too  long  acquiesced  in  to  be  now 
called  in  question.  We  think  the  owner  of  an  undivided 
interest  in  real  estate  ha&  the  right  at  any  time  to  have  parti- 
tion made;  and,  if  the  premises  cannot  be  divided  by  metes 
and  bounds,  he  has  a  right  to  compel  a  sale,  that  he  may  liave 
and  hold  his  interest  in  the  proceeds  in  severalty. 

Such  a  proceeding  is  not  depriving  a  party  of  his  property 
without  due  process  of  law.  "When  parties,  by  contract, 
assume  the  relation  of  tenants  in  common  in  real  estate,  the 
law  fixes  their  respective  rights,  one  of  which  is  that  the  part- 
nership may  be  dissolved,  so  to  speak,  and  that  if  necessary 
the  common  property  may  be  sold  and  the  proceeds  divided. 

II.  The  Code,  Sec.  3277,  provides  that  the  action  for  par- 
tition shall  be  by  equitable  proceedings.     The  answer  in  this 

2. :  ten-  case  sets  up  that  rents  are  due  to  the  defendant, 

mon:  parties,  and  that  the  plaintiffs,  while  in  possession  under 
the  lease,  allowed  the  mill  to  become  out  of  repair  to  the 
extent  of  from  $200  to  $400,  for  which  they  are  liable  under 
their  lease.  The  court  below  should  have  heard  the  parties 
upon  these  allegations.  Equity  demands  that  the  rights  of  the 
parties  be  ascertained;  and  the  defendant  was  entitled  to  have 
a  hearing  upon  the  allegations  of  his  answer. 

The  abstract  of  title  shows  that  there  is  a  lien  upon  the 
undivided  one-half  of  plaintiffs'  share  for  the  purchase  money. 
It  is  true  this  lien  purports  to  be  on  the  whole  property,  but 
as  the  mortgage  was  not  executed  by  the  defendant  it  cannot 
affect  his  interest.  The  abstract  further  shows  that  there  is  a 
judgment  lien  against  the  interest  of  the  defendant.  It  is 
required,  by  section  3287  of  the  Code,  that  if  the  lieu  be  upon 
one  or  more  undivided  interests  the  holder  thereof  shall  be 
made  a  party.     This  has  not  been  done.    The  lienholdere 
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should  have  been  made  parties,  and  an  acconnt  of  the  amount 
due  on  their  liens  should  have  been  taken,  before  the  order  of 
sale  was  made.  There  is  a  manifest  propriety  in  that  proceed- 
ing. It  is  evident  that  if  the  amount  of  the  liens  be  ascer- 
tained before  sale,  and  provision  be  made  for  their  payment 
by  the  decree,  a  purchaser  will  know  just  the  extent  of  the 
liens,  their  rate  of  interest,  and  interest  of  the  respective 
parties,  and  the  court  will  be  prepared  upon  the  coming  in 
of  the  report  of  sale  to  make  such  order  as  will  protect  all 
parties. 

The  cause  will  be  reversed  and  remanded,  with  leave  to 
the  plaintiffs  to  make  the  lienholders  parties  (if  such  liens 
still  exist),  in  order  that  an  account  of  the  liens  may  be  taken. 
And  the  parties  should  be  allowed  to  present  their  respective 
claims  for  improvements,  and  for  violation  of  the  provisions 
of  the  lease,  and  their  rights  should  be  adjusted  before  an 
order  of  sale  is  made. 

Kevebsed. 


CTpdegbaft  v.  Edwabds  et  al. 


1.  Promissory  Note :  indorsement:  mortgage.     The  transfer  of  a 

note  by  indorsement  carries  with  it  the  mortgage  and  frees  the  mort- 
gage in  the  hands  of  a  good  faith  holder,  like  the  note,  of  any  equities 
between  the  original  parties. 

2.  Practice :  demurrer.    Where  the  parties  have  recognized  in  a  stipu- 

lation the  fact  that  a  demurrer  has  been  tendered,  they  cannot  after- 
wards object  that  the  demurrer  should  not  be  considered  because  it  is 
not  in  proper  form. 

Appeal  from  Clay  District  Court, 

Thubsday,  Apbil  5. 

Action  to  foreclose  a  mortgage  securing  a  promissory  note. 
The  makers  of  the  note  and  others  claiming  an  interest  in  the 
land  were  made  parties.    The  court  rendered  a  general  judg- 
ment against  the  makers  of  the  note,  and  entered  a  decree 
Vol.  xlv — 33 
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canceling  and  setting  aside  the  mortgage.      Plaintiff  appeals. 
Other  facts  of  the  case  appear  in  the  opinion. 

Samuel  Gonser^  for  appellant. 
E.  E,  Snow^  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  the  note  was  indorsed 
to  plaintiff  before  maturity  and  for  valne.  It  contains  proper 
averments  ot  facts  entitling  plaintiff  to  judgment  against  the 
makers,  and  to  the  foreclosure  of  the  mortgage  given  to  secure 
the  note.  J.  J.  "Wilson  &  Co.  are  made  defendants,  on  the 
ground  that  they  have,  or  claim  to  have,  some  lien  or  claim 
upon  the  mortgaged  property  which  is  inferior  to  plaintiff's 
lien. 

The  defendant,  Edwards,  and  his  wife  (makers  of  the  note), 
answered,  setting  up  that  on  account  of  certain  transaction^ 
between  them  and  the  payee  of  the  note,  whereby  the  payee 
became  indebted  to  defendants,  he  agreed  that  the  note  should 
be  discharged  by  defendants  crediting  the  amount  thereof 
upon  their  claim  against  him.  The  answer  admits  "that 
plaintiff  is  an  innocent  purchaser  of  said  note  before  due 
and  for  value,  and  without  notice  of  the  equities  herein  set 
out." 

Wilson  &  Co.,  in  their  answer,  allege  that  they  recovered  a 
judgment  against  the  makers  of  the  note,  which  was  declared 
a  lien  upon  the  same  property  covered  by  the  mortgage.  The 
ground  upon  which  this  judgment  was  made  a  lien  is  that  the 
property  was  purchased  and  improved  by  defendants,  Edwards 
and  wife,  out  of  the  proceeds  of  property  owned  by  Wilson  & 
Co.,  and  appropriated  to  his  own  use  by  Edwards  while  he  was 
employed  as  an  agent  of  Wilson  &  Co.  This  judgment  was 
rendered  after  the  execution  and  recording  of  plaintiff's  mort- 
gage, and  proceedings  in  the  action  appear  to  have  been  com- 
menced subsequently  to  the  attaching  of  plaintiff's  lien.  The 
answer  admits  the  indorsement  of  the  note  by  the  payee  to 
plaintiff,  and  charges  that  the  indorser  is  liable  thereon. 

To  these  answers  plaintiff  demurred.    Thereupon  the  fol- 
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lowing  stipulation  was  entered  into  by  the  parties  and  filled  in 
the  case: 

"  It  is  hereby  stipulated  by  and  between  the  parties  hereto 
that  there  shall  be  no  further  pleadings  filed  in  this  cause, 
other  than  plaintiff's  petition,  defendants'  answers,  and  plain- 
tiff's demurrer  thereto,  and  that  all  parties  shall  stand  upon 
their  respective  pleadings;  that  if  plaintiff 's  demurrer  is  over- 
ruled defendants  shall  take  judgment  in  this  court  without 
proof,  as  prayed  in  their  several  answers;  and  if  said  demurrer 
is  sustained  plaintiff  shall  have  judgment  without  proof  as 
prayed  in  his  petition.  Each  party  reserves  the  right  of 
appeal." 

The  demurrer  was  submitted  and  overruled.  But  the  court 
rendered  judgment  against  Edwards  and  wife  for  the  amount 
of  the  note,  and  entered  a  decree  canceling  the  mortgage. 

II.  The  decision  of  the  court  overruling  the  demurrer  and 
the  decree  canceling  the  mortgage  are  erroneous. 

The  note  having  been  indoi-sed  before  maturity  to  a  good 
faith  holder  cannot  be  affected  in  his  hands  by  any  equities 
1  PROMI8-  ^^^'^  ^y  ^^^  makers.  The  mortgage  securing  the 
^doreement:  ^^^^  passed  by  the  transfer  of  the  note  and  was 
mortgage.  jj^jj  jj^  ^  jjj^g  manner  free  of  equities  between  the 
original  parties.  Preatoriy  Kean  ds  Co.  v.  MorrU^  Case  <& 
Co.,  42  Iowa,  549. 

III.  The  judgment  of  Wilson  &  Co.,  being  junior  to  plain- 
tiff's mortgage,  and  no  bad  faith  shown  on  the  part  of 
plaintiff,  his  lien  is  paramount  to  the  judgment. 

IV.  It  is  urged  by  defendants  that  plaintiff's  demurrer  is 
not  in  proper  form.  If  this  be  so  they  cannot,  after  recog- 
2.  pbacticb:    iiizing  its  sufficiency  in   the  stipulation,  under 

demurrer.       which  the  case  was  submitted,  now  take  advan- 
tage of  the  defect. 

V.  The  defendants,  Wilson  &  Co.,  claim  that  plaintiff  has 
not  assigned  as  error  the  overruling  of  the  demurrer  to  their 
answer.  As  we  have  said,  the  demurrer  was  to  both  answers 
— there  was  but  onedemurrer  in  the  case.  In  his  assignment  of 
errors  plaintiff  designates  the  demurrer  as  being  to  the  answer 
of  Edwards.    But  this  is  sufficient  to  indicate  that  the  rulinc; 
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thereon  is  assigned  for  error.  It  was  overruled  as  to  Wilson 
&  Co.'s  answer,  against  which  it  was  directed.  The  plaintiff, 
clearly  designating  the  demurrer,  assigns  as  error  ttie  ruling 
thereon.    This  is  sufficient. 

VI.  The  court  should  have  sustained  the  demurrer  and 
rendered  judgment  upon  the  pleadings  and  stipulation  against 
the  makers  of  the  note,  and  entered  a  proper  decree  of  fore- 
closure declaring  the  mortgage  to  be  paramount  to  Wilson  & 
Co.'s  judgment. 

Kevebsed. 


The  State  v.  "Wayniok. 


1.  Criminal  Law:  intoxicating  liquors:  nuisance.  The  selling 
of  intoxicating:  liquors  for  any  purpose  whatever,  without  i>ermi8sion 
first  obtained  from  the  board  of  supervisors,  is  a  misdemeanor,  and  any 
person  who  uses  a  building  for  this  purpose  is  guilty  of  commitdng  a 
nuisance  and  may  be  punished  therefor. 

Appeal  from  Iaccos  District  Court. 
Thursday,  April  5. 

The  defendant  was  indicted  and  tried  for  the  crime  of 
nuisance,  in  keeping  and  controlling  a  certain  house  at  which 
he  kept  for  sale,  and  did  sell,  intoxicating  liquor.  The  evi- 
dence tended  to  show  that  the  defendant  kept  a  drug-store, 
and  at  such  drug-store  sold  for  medicinal  purposes,  but 
without  a  permit,  intoxicating  liquor.  The  District  Court 
instructed  the  jury  as  follows: 

"  1st.  The  object  and  purpose  of  the  prohibitory  law  is  to 
prevent  the  sale  of  liquor  to  be  used  as  a  beverage,  and  not  to 
punish  physicians  for  selling  it  as  a  part  of  their  medical  pre- 
scriptions and  practice. 

'*  2nd.  A  physician  may,  as  a  physician,  prepare  in  person, 
and  sell  medicine  in  his  practice,  made  up  in  whole  or  in  part 
of  liquor,  wine  or  alcohol,  and  not  be  guilty  of  violating  snch 
law. 
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"  3rd.  If  a  physician  makes  out  a  prescription  and  sends 
his  patient,  or  any  one  for  him,  to  a  druggist  to  obtain  the 
same,  such  druggist  may  put  it  up  and  take  pay  for  it  from 
the  person,  though  the  same  may  be  composed  in  part  or  in 
whole  of  intoxicating  liquors. 

"  4th.  The  important  question  is,  was  the  transaction,  the 
selling,  whether  by  the  physician  in  selling  himself,  or  in 
making  the  prescription  for  the  druggist,  and  the  druggist  in 
compounding  or  putting  up  and  taking  pay  for  the  prescrip- 
tion sent  him  by  the  physicians — were  all  or  any  of  these 
things  done  in  good  faith,  and  was  the  liquor  sold  honestly 
and  in  good  faith  for  medicine,  and  not  under  color  or  under 
pretense  of  selling  medicine  as  a  subterfuge  to  cover  up  the 
selling  of  liquor  for  drinking  as  a  beverage? 

"  5th.  If  it  was  sold  in  good  faith  as  medicine,  under  the 
circumstances  hereinbefore  set  out,  then  the  sale  is  not  illegal. 

"  If  it  was  sold  to  be  used  as  a  beverage,  then  it  is  of  no 
consequence  what  it  might  have  been  called  or  how  it  might 
have  been  covered  up,  it  is  a  violation  of  the  law. 

"  6th.  What  is  needed  more  than  anything  else  in  all  these 
matters  is  good  common  sense.  By  the  use  of  good  practical 
sense  in  the  consideration  of  all  the  evidence  and  circum- 
stances, and  the  men  involved  in  the  case,  or  connected  with 
the  case,  you  will  easily  get  at  the  vety  truth  of  the  matter, 
and  that  is  what  it  is  your  duty  to  do. 

"  The  liquor  law  should  be  administered,  as  should  every 
other  law,  in  accordance  with  its  true  spirit,  and  to  that  end 
all  far-fetched,  technical  violations  of  it  should  be  disregarded, 
and  so  should  all  subterfuges  adopted  by  any  one  to  violate  it, 
nnder  pretense  of  doing  something  else. 

"  You  are  instructed  that  the  State  should  fully  satisfy  your 
minds  of  the  truth  of  all  the  matters  of  fact  necessary  to  be 
proved  to  establish  the  person's  guilt,  as  it  it  usually  termed, 
beyond  a  reasonable  doubt,  as  to  the  truth  of  such  facts. 

"  The  State  asks  me  to  say  that  the  law  is  that  the  defend- 
ant would  be  liable  for  any  sale  unlawfully  made  by  his  clerk, 
the  same  as  if  sold  by  himself.    This  is  correct." 
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The  following  instruction  asked  by  the  State  was  refused: 
"A  druggist  has  no  right  to  sell  intoxicating  liquor  even 
for  medicinal  purposes,  unless  he  has  a  permit  as  required  by 
law,  and  it  is  his  duty  to  show  that  he  has  a  permit  to  sell 
liquor,  as  a  defense." 

Judgment  for  defendant.     The  State  appeals. 

M,  E.  Cutis,  Attorney  General,  and  T.  M.  Feej  for  the 
State. 

Tliorpe  cfe  Son,  for  appellee. 

Adams,  J. — Section  1526  of  the  Code  contains  the  following 
provision : 

"Any  citizen  of  the  State  except  hotel-keepers,  keepers 
of  saloons,  eating  houses,  grocery  keepers  and  confectioners, 
J  CRIMINAL  ^^  hereby  permitted,  within  the  county  .of  his  resi- 
tim?  ijquolS?'  dence,  to  buy  and  sell  intoxicating  liquor  for 
nuisance.  mechanical,  medicinal  and  sacramental  purposes 
only,  provided  he  shall  first  obtain  permission  from  the  board 
of  supervisors  of  the  coimty  in  which  such  business  is  to  be 
conducted." 

The  four  sections  following  the  said  section  provide  for  the 
manner  of  obtaining  such  permission.  Other  sections  provide 
the  manner  of  conducting  the  business.  Others  still,  provide 
the  grounds  for  which  and  the  manner  in  which  the  permission 
may  be  declared  vacated.  Sec.  1540  provides  that, "  if  any  per- 
son not  holding  such  a  permit,  by  himself,  his  clerk,  servant 
or  agent,  shall,  for  himself  or  any  person  else,  directly  or  indi- 
rectly, or  under  any  pretense  or  by  any  device,  sell  to  any 
person  intoxicating  liquor,  he  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc. 

The  defendant  was  not  indicted  under  this  section,  but  was 
indicted  for  the  crime  of  nuisance.  The  theory  of  the  District 
Court,  we  think,  must  have  been  that  a  person  selling  without 
a  permit  is  subject  to  punishment  only  under  said  section  1540. 
But  section  1543  provides  that,  "in  cases  of  violation  of  the 
provision^  of  either  the  three  preceding  sections  *  *  * 
the  building  or  erection  of  whatever  kind,  or  the  ground  itself 
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in  or  upon  which  such  unlawful  manufacture  or  Bale,  or  keiep- 
ing  with  intent  to  Bell,  of  any  intoxicating  liquor  is  carried  on 
*  *  *  is  hereby  declared  a  nuisance  and  may  be 
abated  as  the  law  provides;  and  in  addition  to  the  penalties 
prescribed  in  said  sections,  whoever  shall  erect  *  *  * 
or  use  any  building  *  *  for  any  of  the  pui*poses 
prohibited  in  said  sections  shall  be  deemed  guilty  of  a 
nuisance  and  may  be  prosecuted  and  punished  accordingly,  in 
the  manner  provided  by  law."  It  appears  then  that,  by  sec- 
tion 1540,  the  selling  of  liquor  without  a  permit  is  made  a 
misdemeanor,  and  the  person  guilty  is  punishable  as  therein 
prescribed;  and,  by  section  1543,  any  person  who  uses  a  build- 
ing to  violate  the  provisions  of  section  1540  is  guilty  of  a 
nuisance  and  may  be  subjected  to  additional  penalties  for  the 
crime  of  nuisance. 

We  think  that  the  District  Court  erred  in  its  instructions, 
and  that  the  case  must  be 

Bevebsed. 


Henderson  v.  Simpson. 


1.  Highways:  control  op  road  fund:  road  supervisor.  The  town- 
ship trustees  have  not  control  over  the  road  fund  in  the  hands  of  the 
township  clerk,  save  that  part  of  it  which  may  be  set  aside  for  ireneral 
township  purposes;  the  balance  is  to  be  expended  in  his  discretion  by  the 
road  supervisor,  and  he  has  a  right  to  demand  and  receive  it  from  the 
township  clerk. 

Appeal  from  Sac  District  Court 

ThubsdaYj  April  5. 

The  plaintiff  is  supervisor  of  Eoad  District  No.  1,  of  Clin- 
ton township,  Sac  county,  Iowa.  The  defendant  is  clerk  of 
said  township.  The  petition  avers  that  the  treasurer  of  Sac 
county  has  collected  and  paid  over  to  the  defendant  $147.16 
of  the  road  fund  of  said  township,  which  said  sum  was  wholly 
collected  within  the  limits  of  said  district  No.  1;  that  it  is 
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the  duty  of  the  defendant  to  pay  over  the  same  to  the  plain- 
tiff, to  be  by  him  expended  in  working  and  repairing  the 
highways  in  said  district;  that  he  Had  demanded  said  money 
of  the  defendant,  but  that  defendant  has  refused  to  pay  the 
same.  The  plaintiff  further  avers  that  the  highways  in  his 
district  are  in  poor  condition,  and  that  the  money  is  needed 
to  repair  them.  He  asks,  therefore,  for  a  writ  of  mandamus 
commanding  the  defendant  to  pay  over  said  money  to  him. 

The  defendant,  for  answer,  avers  that  the  township  trustees 
passed  a  resolution  directing  the  defendant  not  to  pay  over 
said  money  to  the  plaintiff  without  a  written  order  signed  by 
at  least  a  majority  of  them,  and  he  denies  fchat  the  plaintiff  is 
entitled  to  said  money  without  such  order.  To  the  answer 
the  plaintiff  demurred  upon  the  following  grounds: 

"  1.  No  order  from  the  trustees  of  the  township  is  neces- 
sary or  required  by  law  in  order  to  entitle  the  plaintiff  to  the 
road  fund  in  the  hands  of  the  defendant  and  belonging  to  the 
road  district  of  which  he  is  supervisor. 

"  2.  The  township  trustees  have  no  legal  right  to  require 
the  defendant  to  pay  out  the  road  fund  in  his  hands  upon 
their  written  order  only;  and  such  an  order  is  not  binding 
upon  the  defendant,  and  is  no  defense  to  this  action." 

The  court  overruled  the  demurrer  and  rendered  judgment 
for  th,e  defendant.     Plaintiff  appeals. 

Duffie  c6  McDaid^  for  appellant. 

Stanjield  cfe  Elwood^  for  appellee. 

Adams,  J. — The  tools  and  machinery  necessary  for  the  con- 
struction and  repair  of  highways  are  to  be  owned,  not  by  the 
several  road  districts,  but  by  the  township.  Guide  boards  are 
to  be  put  up  by  the  township.  It  is  necessary,  therefore,  that 
there  shojild  be  a  township  fund  in  distinction  from  the  sev- 
eral district  funds. 

By  section  970  of  the  Code  it  is  provided  that  "  the  town- 
ship trustees  shall  set  apart  such  portion  of  the  road  tax  as 
they  may  deem  necessary  for  the  purchase  of  tools,  machinery,'* 
etc.     It  is  made  the  duty  of  each  supervisor  to  collect  the 
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road  tax  in  his  district  and  pay  over  to  the  clerk  so  much  as 
has  been  set  apart  for  the  general  fund,  and  to  expend  the 
balance  in  his  district. 

If  in  this  case  the  supervisor  had  succeeded  in  collecting  all 
the  tax  the  question  involved  in  the  case  would  not  have  arisen. 
The  money  to  be  expended  by  the  supervisor  in  his  district 
would  have  been  retained  by  him.  But  a  portion  of  the  tax 
was  due  from  non-residents,  and  was  for  that  reason  collected 
by  the  county  treasurer,  who  paid  the  same  to  the  defendant. 
The  tax  thus  collected  is  the  tax  in  controversy. 

It  will  be  seen  at  once  that  it  did  not  become  a  part  of 
the  general  township  fund  by  reason  of  its  having  come 
through  the  county  treasurer's  hands  to  the  defendant. 

If  it  became  a  part  of  the  general  township  fund  it  was 
because  it  was  necessary  to  regard  it  as  a  part  set  apart  by  the 
township  trustees  as  such  fund.  Whether  the  plaintiff  had 
previously  paid  over  to  defendant  the  amount  to  be  collected 
and  paid  over  as  a  part  of  the  general  township  fund  does  not 
appear  from  the  petition.  If  he  had  not,  it  is  clear  that  the 
defendant  should  retain  the  money,  or  so  much  thereof  as  is 
due  from  the  road  district  to  the  general  fund.  There  is  some 
doubt,  therefore,  as  to  the  sufficiency  of  the  petition;  but  the 
defendant  has  not  made  this  point.  On  the  other  hand,  it 
seems  to  be  assumed  that  if  the  defendant  has  a  right  to  hold 
the  money  as  under  the  control  of  the  township  trustees,  it  is 
not  'upon  the  ground  that  it  is  due  to  the  general  fund  as 
money  originally  set  apart  for  that  purpose. 

The  question  which  we  understand  the  parties  as  presenting, 

and  upon  which  they  ask  the  decision  of  this  court,  is  whether, 

1.  highways:  conceding  that  the  amount  due  the  general  fund, 

road  fund:      as  ori&:inally  set  apart  for  that  purpose,  had  been 

road  super-  -j   f     ^i         i     i     ^i  •  ♦' 

visor.  paid  to  the  clerk,  the  money  in  question  passes 

into  the  control  of  the  trustees,  and  simply  by  reason  of  its 
having  come  into  the  hands  of  the  clerk  from  the  county 
treasurer. 

To  show  that  it  did  pass  into  the  control  of  the  trustees,  the 
defendant  cites  and  relies  upon  section  996  of  the  Code, 
which  provides  in  substance  that  the  trustees  at  their  meeting 
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in  October  shall,  after  settling  with  the  supervisors  for  put- 
ting up  guide  boards  and  other  services,  order  such  distribu- 
tion  of  the  funds  in  the  hands  of  the  township  clerk  as  they, 
may  deem  expedient  for  highway  purposes. 

The  funds  spoken  of  are  the  funds  in  the  hands  of  the  town- 
ship clerk;  and  it  is  urged  with  much  force  that  the  statute 
means  all  the  funds  in  the  hands  of  the  clerk,  including,  not 
simply  those  set  apart  for  the  general  township  fund,  but 
those  in  the  hands  of  the  clerk  which  can  be  expended  only 
by  each  supervisor.  As  those  funds,  however,  would  have 
been  expended  by  him  without  coming  into  the  hands  of  the 
clerk,  if  they  had  been  collected  by  the  supervisor  instead  of 
the  county  treasurer,  the  fact  that  they  came  into  the  hands 
of  the  clerk  seems  to  be  a  mere  incident  to  the  mode  of  col- 
lection. It  does  not  divert  their  use;  it  should  not,  we  think, 
change  their  character.  There  is  an  absurdity,  indeed,  in 
charging  the  trustees  with  the  duty  of  distributing  the  funds 
as  they  may  deem  expedient  for  highway  purposes,  when  the 
destination  of  the  funds  is  fixed  by  law,  and  there  is  no  dis- 
cretion to  be  exercised  by  the  trustees  in  regard  to  it  Code, 
Sec.  982. 

We  come,  then,  to  the  conclusion  that  the  funds  of  which 
distribution  is  to  be  made  by  the  trustees  as  they  may  deem 
expedient  for  highway  purposes,  as  provided  in  section  996, 
are  such  unexpended  balance  as  there  may  be  of  the  money 
originally  set  apart  by  the  trustees  as  the  general  township 
fund;  that  all  other  money  is  to  be  expended  necessarily  by 
each  supervisor  in  the  road  district  in  which  it  is  collected, 
and  that  the  fact  of  its  coming  into  the  hands  of  the  clerk  is 
a  mere  incident  to  its  collection. 

It  follows  that  the  demurrer  to  the  defendant's  answer 

should  have  been  sustained,  and  the  judgment  of  the  District 

Court  must  be 

Hevebsed. 
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MoNAHAN  V.  The  E^eokuk  &  Des  MoiNEa  Railway  Co, 

1.  Bailroad:  rate  op  speed  in  depot  grounds:  stock.    Under  sec- 

tion 1289  of  the  Code,  railway  companies  are  liable  for  all  stock  killed 
on  depot  ^frounds,  by  trains  runnings  at  arate  of  speed  greater  than  eight 
miles  an  hour. 

2.  : :  CONSTRUCTION  OP  statute.    The  statate  above  dted 

imposes  no  restriction  upon  the  rate  of  speed  of  trains  outside  of  the 
limits  of  depot  grounds,  and  the  liability  of  a  railway  company  for  stock 
killed  just  beyond  the  limits  is  not  affected  by  the  fact  that  its  train  was 
running  faster  than  eight  miles  an  hour. 

Appeal  from  Van  Buren  Circuit  Cowrt. 
TmjBSDAY,  April  5. 

Action  to  recover  double  the  value  of  certain  horses,  alleged 
to  have  been  injured  and  killed  by  being  run  over  by  a  train 
on  defendant's  road.  The  petition  states  the  horses  were  killed 
on  the  night  of  the  20th  day  of  August,  1874,  and  were  of  the 
value  of  $228;  that  plaintiff  gave  the  defendant  verbal  notice 
of  the  time  and  place  of  the  injury,  and  demanded  payment, 
which  was  refused;  that  on  the  29th  day  of  January,  1875,  he 
gave  defendant  a  written  notice  as  provided  by  law.  In  an 
amendment  to  the  petition,  it  was  stated  the  horses  were  killed 
near  the  edge  of  the  limits  of  the  village  of  Kilbourne,  and 
within  less  tlian  one-fourth  of  a  mile  of  the  depot  grounds 
in  said  village,  by  a  train  of  defendant,  which  was  running  at 
an  unlawful  speed  so  near  the  depot  grounds;  that  the  road 
was  straight  or  nearly  so  for  a  mile  or  more,  east  of  where  the 
horses  were  killed;  that  the  night  was  not  dark,  and  the 
horses  could  have  been  readily  seen,  and  the  train  stopped 
before  reaching  them,  and  that  the  killing  was  by  reason  of 
defendant's  gross  and  willful  negligence.  A  demurrer  was 
sustained  to  the  petition  and  amendment,  on  the  ground  that 
there  could  not  be  a  recovery  of  double  the  value  of  the 
horses. 

Afterward  a  further  amended  petition  was  filed,  stating 
that  the  horses  were  killed  and  injured  upon  the  depot  grounds. 
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necessarily  used  by  the  defendant  and  the  public,  and  which 
grounds  were  unfenced,  and  that  at  the  time  of  said  injury 
and  killing  the  train  was  running  at  a  greater  rate  of  speed 
than  eight  miles  per  hour. 

The  answer  consisted  of  a  general  denial,  and  set  up  certain 
matters  as  an  excuse  for  the  rate  of  speed  at  which  the  train 
was  running,  as  tending  if  proved  to  show  there  was  no  neg- 
ligence. There  was  a  verdict  and  judgment  for  the  plaintifij 
and  defendant  appeals. 

Zea  c&  Beamauj  Gillmore  cfe  Anderaon  and  John  Fyffe^  for 
appellant. 

Chas.  Baldwin  and  Williams  db  Work^  for  appellee. 

Sbevebs,  J. — Certain  interrogatories  were  propounded  to 
the  jury  and  answered  by  them.  Among  others-  the  jury 
found  specially  that  the  train  was  being  run  at  more  than 
eight  miles  per  hour,  and  in  consequence  thereof  the  horses 
were  injured  and  killed,  and  that  they  would  not  have  been 
killed  if  the.  train  had  been  running  at  a  rate  of  speed  not 
exceeding  eight  miles  per  hour.  The  jury  failed  to  answer 
an  interrogatory  as  to  whether  or  not  the  horses  were  injured 
and  killed  on  the  depot  grounds,  and  upon  being  inquired  of 
by  the  court  why  they  had  not  answered  said  interrogatory 
the  jury  responded  they  were  unable  to  agree  on  that  point 
There  was  a  general  verdict  for  the  plaintiff  which  together 
with  the  special  findings  was  received  by  the  court  as  the 
verdict. 

A  motion  for  a  new  trial  was  made  on  the  ground,  among 
others,  that  the  court  erred  in  not  requiring  the  jury  to  find 
specially  whether  the  horses  were  injured  and  killed  on  the 
depot  grounds. 

In  overruling  the  motion  the  court  determined  the  horses 
were  not  killed  on  the  depot  grounds,  but  that  if  they  were 
killed  by  reason  of  the  train  being  run  on  such  grounds  at 
an  unlawful  speed,  it  was  immaterial  whether  they  were  killed 
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on  snch  grounds  or  not,  and  hence,  if  the  jury  had  fonnd  the 
horses  were  not  killed  on  the  depot  grounds,  still  the  plaintiff 
would  be  entitled  to  judgment.  It  is  proper  to  say  the  horses 
were  killed  at  a  place  where  the  defendant  had  no  right  to 
fence. 

In  the  opinion  of  the  court  below,  in  which  we  concur,  the 
right  to  recover  exists,  if  at  all,  under  and  by  virtue  of  the 
statute,  and  not  at  common  law  by  reason  of  negligence.  It 
therefore  becomes  necessary  to  place  a  construction  on  section 
1289  of  the  Code. 

Previous  to  the  enactment  of  the  Code  these  coi'porations 
were  made  liable  for  all  stock  killed  or  injured  where  the 

1.  ratlboad:  company  had  the  right  to  fence  and  failed  to  do 
Ml  de%t^*  so,  and  the  question  of  negligence  in  running  the 
stock.    '         train  was   wholly  immaterial.      The  negligence 

consisted  in  the  failure  to  fence,  and  they  were  made  abso- 
lutely liable  for  such  failure.  As  the  law  then  stood  there 
could  be  no  recovery  for  stock  killed  on  depot  grounds  unless 
negligence  was  shown.  There  was  added  to  thi^  law  by  the 
Code  the  following:  "The  operating  of  trains  upon  depot 
grounds  necessarily  used  by  the  company  and  the  public, 
where  no  such  fence  is  built,  at  a  greater  rate  of  speed  than 
eight  miles  per  hour,  shall  be  deemed  negligence,  and  render 
the  company  liable  under  this  section."  Now,  for  what  is 
the  company  liable  under  this  addition  to  section  1289? 
Clearly,  we  think,  for  all  stock  killed  on  depot  grounds  by 
trains  when  running  at  a  rate  of  speed  greater  than  eight 
miles  per  hour,  and  this  is  the  extent  of  the  liability. 

Previous  to  this  addition  to  the  statute  the  right  and  failure 
to  fence  was  the  test  of  liability.  Upon  depot  grounds  the 
rate  of  speed  is  now  the  test  and,  it  seems  to  us,  must  be  held 
to  apply  only  to  stock  killed  on  such  grounds. 

In  the  present  case  the  horses  were  killed  just  before  the 
train  entered  the  grounds.      It  was  then  running  at   the 

2.  — : :  rate  of  fifteen  or  twenty  miles  an  hour,   which 

of  statute.       rate  was  continued  through  such  grounds.    Now, 

it  may  be,  if  the  train  had  been  running  at  the  rate  of  eight 
miles  an  hour  just  before  the  horses  were  struck,  it  might 
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have  been  stopped  before  the  collision  occurred.  It  may  be 
said  the  jury  have  so  found,  but  this,  we  think,  is  immaterial, 
because  there  is  no  statute  regulating  the  rate  of  speed  at  the 
place  where  the  collision  occurred. 

It  may  be  conceded  it  would  have  been  competent  for  the 
General  Assembly  to  have  made  this  test  begin  one  mile,  or 
at  any  other  reasonable  distance,  before  entering  the  grounds, 
and  to  end  after  the  train  had  passed  the  same  distance  beyond. 
But  the  statute  contains  no  such  provision,  and  a  recovery 
must  be  had,  if  at  all,  under  and  by  virtue  of  the  statute. 
Besides  this,  where  shall  the  liability  begin  and  end?  That 
is,  at  what  point  before  the  train  reaches  the  grounds  must  it 
be  running  at  eight  miles  an  hour?  It  may  be  said,  at  such 
distance  as  the  train  can  certainly  enter  the  grounds  at  that 
rate,  but  this  must  depend  on  the  grade,  weight  of  the  train, 
and  condition  of  the  rails  at  the  time.  We  think  no  such  rule 
was  intended,  and  that  the  only  thought  of  the  addition  made 
to  the  Code  was  to  fix  the  liability  for  stock  killed  on  depot 
grounds.  It  was,  therefore,  material  that  the  jury  should 
have  answered  the  interrogatory  as  to  where  the  horses 
were  killed,  and,  as  the  court  below  determined  the  weight 
of  the  evidence  was  they  were  not  killed  on  such  grounds,  a 
new  trial  should  have  been  granted. 

The  foregoing  views  are  in  accord  with  those  of  the  writer 
of  the  opinion  in  McKonkey  v.  (7.,  B.  c6  Q.  B.  Co,^  40 
Iowa,  205. 

Keyebssd. 
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Austin  v.  Walkeb  et  al. 

1.  Usury:  salb  op  gold.  A  note  and  mortgage  ezecoted  to  secare  a 
loan  of  gold  at  a  higlier  rate  of  preioiam  than  the  market  value  of  the 
gold  are  usurious. 

2. : :  RULE  APPLIED.  A.  loaned  |1,700  in  gold  to  W.,  stip- 
ulating that  although  the  market  value  of  gold  was  ten  x>er  cent  pre- 
mium he  should  receive  fifteen  per  cent,  and  the  note  and  mortgage 
were  executed  in  accordance  therewith :  Held^  that  the  transaction  was 
usurious. 

Appeal  from  Wapello  Circuit  Court. 
Thursday,  Apbil  5. 

This  is  an  action  upon  a  note  of  $2,0Q0,  dated  September 
28j  1874,  payable  in  one  year,  with  interest  at  the  rate  of  ten 
per  cent,  and  for  the  foreclosure  of  a  mortgage  -executed  tp 
secure  the  same. 

The  answer  alleges  that  the  note  and  mortgage  are  usurious. 
The  court  found  that  by  mistcJte  the  note  was  executed  for 
$45  too  much,  and  rendered  judgment  against  the  defendant, 
John  S.  Walker,  for  $2,254.69,  the  amount  of  said  note  and 
interest,  deducting  said  $45,  and  against  the  defendants,  John 
S.  and  E.  B.  Walker,  for  $100,  attorneys  fees,  and  $7.50,  the 
cost  of  keeping  the  mortgaged  premises  insured,  and  fore- 
closed the  mortgage.  The  defendants  appeal.  The  facts  are 
stated  in  the  opinion. 

Stiles  dk  Burton,  for  appellants. 

A.  W.  Oarton  and  Wm.  McNetty  for  the  appellee. 

Day,  Ch.  J. — I.  The  following  facts  are  undisputed:  On 
the  28th  day  of  September,  1874,  the  defendant,  John  S. 
1.  usubt:  Walker,  was  desirous  of  negotiating  a  loan  from 
sale  of  gold,  piaintifif,  and  on  that  day  he  procured  from  plain- 
tiff $1,700  in  gold  coin,  and  executed  his  note  therefor  for 
$2,000,  payable  in  one  year,  with  intei*est  at  ten  per  cent.  At 
that  time  the  premium  upon  gold  was  from  9^  to  10  per  cent 
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The  defendant  testified  that  he  was  to  allow  10  per  cent  pre- 
mium upon  the  gold,  and  was  to  pay  15  per  cent  interest  for 
the  use  of  the  money;  that  the  ten  per  cent  premium  and  5 
per  cent  interest  were  taken  out  of  the  sum  called  for  upon 
the  face  of  the  note,  and  that  the  arrangement  was  made  as  a 
cover  for  usury. 

The  plaintiff,  upon  the  other  hand,  testifies  that  he  told 
defendant  that  he  had  no  currency  to  loan  j  that  he  had  gold 
coin  deposited  in  the  bank;  that  he  did  not  wish  to  sell  it  at 
the  then  current  premium,  and  would  not  sell  it  unless  he  got 
15  per  cent;  that  it  was  a  gold  transaction,  and  the  agreement 
was  to  pay  15  per  cent  premium  upon  the  gold  and  ten  per 
cent  interest  on  the  loan,  and  that  he  had  no  intention  direct 
or  indirect  to  take  more  than  ten  per  cent  interest  upon  the 
note.  Plaintiff  further  testified  that  he  sold  the  gold  for  5 
per  cent  above  the  market  value  of  gold  at  that  time,  and  that 
about  or  near  that  time  he  sold  gold  for  10  per  cent  premium. 

The  court  found:  "That  the  consideration  for  which  said 
note  was  given  was  the  sale  of  two  thousand  dollars  in  gold 
coin,  by  plaintiff  to  defendant,  at  an  agreed  premium  of  15 
per  cent  .on  the  ean^e,  and  that  in  the  calculation  of  said  pre- 
mium there  was  a  mistake  of  forty-five  dollars  against  the 
defendant,"  and,  upon  the  issue  of  usury  presented  by  the 
pleadings,  the  court  found  for  the  plaintiff.  It  is  claimed  by 
appellee  that  these  findings  stand  as  the  verdict  of  a  jury,  and 
ciinnot  be  disturbed  unless  clearly  unsupported  by  the  evi- 
dence.  This  would  be  true  if  the  findings  were  purely  find- 
ings of  fact.  But,  in  this  case,  a  finding  that  the  transaction 
between  the  parties  was  a  sale  of  gold,  and  not  an  usurious 
loan,  partakes  more  of  the  nature  of  a  legal  inference  or  con- 
clusion than  of  a  mere  finding  of  facts,  and  no  presumption 
in  favor  of  it  can  be  indulged  in  by  this  court. 

What,  then,  are  the  facts?  The  defendant  applied  to  plain- 
tiff  for  a  loan  to  discharge  a  mortgage,  which,  it  seems,  was 
about  to  be  foreclosed.  Defendant  obtained  in  gold  coin 
$1,700,  at  the  current  rate  of  premium  equivalent  to  not  more 
than  $1,870.  For  this  he  executed  his  note  secured  by  mort- 
gage, for  $2,000,  payable  in  one  year,  with  interest  at  the  rate 
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of  ten  per  cent.  The  bald  fact  appears  that  the  note  was  exe- 
cuted bearing  the  highest  legal  rate  of  interest,  for  $130  more 
than  the  sum  realized  in  currency.  In  Clark  v.  The  City  of 
Des  Moines,  19  Iowa,  199,  it  was  held  that  city  warrants, 
issued  by  a  municipal  corporation,  in  payment  of  a  judgment 
at  the  rate  of  one  dollar  in  warrants  for  every  seventy-five 
cents  due  on  the  judgment,  are  tainted  with  usury.  In  that 
case  it  is  said:  "If  I  purposely  and  knowingly  give  my  note 
for  $100,  payable  on  demand,  in  satisfaction  of  a  debt  or  judg- 
ment of  only  $75,  it  is  prima  facie,  and  perhaps  conclusively 
usurious."  In  Arnold  v.  Potter,  22  Iowa,  194,  it  is  said: 
"The  form  of  the  transaction  is  nothing,  the  cardinal  inquiry 
being,  when  the  contract  specifying  the  amount  reserved  is 
express,  did  the  parties  resort  to  it  as  the  means  of  disguising 
the  usury  in  violation  of  the  laws  of  the  State  where  the  con- 
tract was  made  or  to  be  executed.  And,  in  arriving  at  this 
intention,  all  of  the  facts  are  to  be  taken  into  consideration." 

In  view  of  the  facts  shown  by  the  testimony,  the  statement 
of  plaihtiflF  that  there  was  no  intention  to  exact  more  than 
ten  per  cent  for  the  use  of  the  money,  is  entitled  to  but  little 
consideration.  Intention  cannot  well  be  established  by  direct 
testimony.  It  is  most,  satisfactorily  determined  from  conduct, 
relations  and  actions.  And  judging  the  intention  in  this  case 
from  the  value  of  gold  and  the  relations  of  the  parties  in  con- 
nection with  all  the  circumstances  proved,  we  have  no  hesi- 
tancy in  pronouncing  the  subterfuge  of  allowing  and  exacting 
five  per  cent  more  for  gold  than  its  real  market  value  a  mere 
cloak  for  the  cover  of  usury,  and  that  the  note  is  in  fact 
usurious. 

II.  The  mortgage  contains  an  agreement  to  pay  ten  per 
cent  upon  the  amount  of  the  debt  as  attorneys  fees,  in  case  it 
becomes  necessary  to  institute  proceedings  to  foreclose  the 
mortgage.  The  court  allowed  $100  as  attorney's  fees.  Appel- 
lants claim  that  plaintiff  should  have  been  allowed  only  the 
sum  of  $40  as  attorney's  fees,  because  he  had  an  agreement 
witli  his  attorney  to  foreclose  the  mortgage  for  that  amount. 

The  evidence,  however,  we  think,  fails  to  show  an  absolute 
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agreement  with  the  attorney  to  foreclose  the  mortgage  for 
that  amount,  if  it  should  be  contested. 

For  the  error  of  the  court  in  holding  that  the  note  was  not 
usurious,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  harmony  with  this  opinion. 

Reversed. 


Moss  &.  Co.  V.  DKABmo  et  al. 

1.  Evidence;  admissions.    In  an  action  to  set  aside  a  conveyance  as 

fraudulent,  the  admissions  of  the  grantor  to  third  persons  before  the 
conveyance  was  made  that  he  was  indebted  to  the  grrantee  are  admissi- 
ble. 

2.  Conveyance:  when  not  fraudulent:  judicial  sale.    Where  a 

party  who  is  indebted  to  another  procures  a  conveyance  of  real  estate 
which  he  has  purchased  to  be  made  to  the  creditor,  and  the  latter 
receives  it  in  good  faith  with  no  other  apparent  intention  than  to  secure 
his  claim,  his  title  will  not  be  defeated  by  a  subsequent  confession  of 
judgment  by  his  grantor  in  favor  of  another  creditor,  and  a  sale  of  the 
property  imder  execution  issued  upon  the  judgment. 

Appeal  from  Wapello  District  Court. 

Thuesday,  April  5. 

The  material  averments  of  the  petition  are  in  substance  as 
follows:  It  is  charged  that  on  the  28th  day  of  December, 
1865,  plaintiffs  recovered  a  judgment  by  confession  against 
the  defendant,  Wm.  Dearing,  for  $1,500.  On  the  11th  day 
of  January,  1866,  an  execution  was  issued  on  said  judgment, 
and  a  levy  was  made  on  a  lot  in  the  city  of  Ottumwa;  that 
said  lot  was  duly  appraised^  advertised  for  sale,  and  sold  to 
the  plaintiffs,  and  a  sheriff's  deed  made  to  them  therefor; 
that  at  the  time  of  the  levy  and  sale  the  legal  title  to  said  lot 
was  in  the  name  of  0.  D.  Hamilton  and  Ann  Hamilton, 
defendants,  who  took  their  title  from  M.  J.  Williams;  that 
defendant,  Dearing,  paid  the  entire  consideration  for  said  lot, 
and  that  at  the  time  of  said  conveyance  he  was  largely  in- 
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debted  in  the  State  of  Missouri,  and  caused  the  conveyance 
of  said  property  to  be  made  to  said  Hamiltons  to  prevent  the 
same  from  being  subjected  to  the  payment  of  his  debts,  and 
that  the  said  Hamiltons  well  knew  that  said  conveyance  was 
so  made  for  said  fraudulent  purpose;  that  the  defendants,  A. 
P.  Shafer  and  W.  C.  Hearn,  purchased  or  pretended  to  purchase 
said  lot  from  0.  D.  Hamilton  and  A.  E.  Hamilton,  but  that 
they  had  no  right  to  said  land  because  they  purchased  with 
full  knowledge  of  plaintiff's  rights  thereto,  and  these  proceed- 
ings against  said  lot. 

The  prayer  of  the  petition  is  that  the  plaintiffs'  title  to  the 
lot  in  question  be  quieted,  and  for  general  relief. 

The  defendants,  C.  D.  and  Ann  Hamilton,  claim  that  de- 
fendant Dearing  was  indebted  to  them,  and  purchased  said  lot 
and  caused  the  deed  therefor  to  be  made  to  them  in  ffood 
faith,  as  part  payment  of  said  indebtedness,  which  was  ac- 
cepted in  good  faith,  and  that  they  had  no  knowledge  of  any 
design  on  the  part  of  said  Dearing  to  defraud  his  creditors. 
They  deny  that  Dearing  was  in  good  faith  in  debt  to  plain- 
tiffs at  the  time  said  judgment  was  rendered,  and  allege  that 
said  judgment  was  part  of  a  fraudulent  scheme  to  cheat  said 
defendants  out  of  said  lot.  They  further  allege  that  they  sold 
and  conveyed  said  lot  to  the  defendants,  A.  P.  Shafer  and 
Wm.  0.  Beam,  on  the  18th  day  of  August,  1866,  and  ask 
that  the  title  thereof  be  quieted  in  said  parties. 

Defendants  Shafer  and  Hearn  aver  that  they  are  the  owners 
of  said  lot;  that  they  purchased  the  same  for  a  full  and  valu- 
able consideration,  in  good  faith,  and  without  any  knowledge 
of  said  lot  being  conveyed  to  said  Hamiltons  by  said  Dearing 
with  any  fraudulent  intent.  They  ask  that  their  title  be  qui- 
eted. 

There  was  trial  by  the  court,  and  a  decree  entered  dismiss- 
ing plaintiffs'  petition  and  quieting  title  to  the  property  in 
controversy  in  the  defendants,  Shafer  and  Hearn.  Plaintiffs 
appeal. 

Stilea  <&  Bwrton^  for  appellants. 

TT.  H,  C,  JaqitsSy  for  appellees. 
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EoTHROCK,  J.  —  I.  Objection  is  made  by  appellants  to  cer- 
tain parts  of  the  deposition  of  the  defendant,  C.  D.  Hamil- 
ton, and  also  to  parts  of  the  deposition  of  Aaron  Hamilton. 

1.  bvidencb:  "^^^  testimony  objected  to  relates  to  conversa- 
admissioDs.     ^j^^g  yj^f^j^  ^he  defendant  Dearing  at  and  about 

the  time  the  conveyance  was  made  to  C.  D.  Hamilton,  as 
to  the  object  and  purpose  of  the  conveyance,  and  the  alleged 
indebtedness  from  Dearing  to  0.  D.  Hamilton.  We  think 
the  objections  are  not  well  taken.  It  was  competent  for 
the  defendant,  C.  D.  Hamilton,  tb  prove  his  alleged  con- 
tract with  Dearing  in  the  same  manner  that  any  other 
issue  could  be  proved.  He  could  not  be  limited  to  calling 
Dearing  as  a  witness,  but  had  the  right  to  show  the  good 
faith  of  the  conveyance  to  him  by  Dearing's  conversations 
and  admissions,  which  occurred  before  the  plaintiffs  acquired 
any  interest  in  the  property.  Surely,  the  statement  made 
to  Aaron  Hamilton  in  October,  1865,  that  on  a  fair  set- 
tlement he  (Dearing)  owed  C.  D.  Hamilton  $480  or  $485,  was 
admissible  as  between  these  parties  to  prove  the  fact.  Green- 
leaf  on  Ev.,  vol.  1,  Sec.  181. 

II.  There  are  some  conceded  facts  in  the  case  which  will 
be  briefly  stated.    Dearing  paid  Williams  for  the  lot  in  con- 

2.  coNVEv-  troversy,  and  directed  the  conveyance  to  be  made 
not5aiidu-°  to  C.  D.  and  Ann  Hamilton.  The  deed  was  re- 
sale.* "  °  *  tained  by  Dearing.     It  has  never  been  delivered 

to  the  grantees,  nor  filed  for  record.  The  plaintiffs  claim 
under  a  sheriff's  deed  founded  upon  a  confession  of  judgment 
made  by  Dearing  in  their  favor  for  $1,500,  part  of  the  pur- 
chase price  of  a  farm,  the  payment  of  which  they  assumed 
for  Dearing.  Dearing  removed  from  the  State  of  Missouri 
to  this  State  in  1864,  a  short  tiiiie  before  the  purchase  of  the 
property  in  controversy.  He  was  surety  on  a  sheriff's  bond 
in  Missouri,  upon  which  he  was  liable  for  a  large  amount  on 
account  of  some  default  of  the  sheriff,  and  this  claim  was  an 
existing  debt  against  him  when  the  property  in  controversy 
was  purchased.  Shortly  after  the  purchase  C.  D.  Hamilton 
and  Dearing  both  removed  into  the  house  on  the  lot  and 
continued  to  reside  there  for  some  months,  when  they  had 
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some  disagreement  and  Hamilton  returned  to  Missouri,  where 
he  has  since  resided. 

There  can  be  no  question  that  the  title  to  the  property 
passed  from  Williams  to  some  one.  It  did  not  pass  to  Bear- 
ing. The  plaintiffs  aver  in  the  petition  that  it  passed  to  C. 
D.  and  Ann  Hamilton.  Of  this  there  can  be  no  doubt.  But 
plaintiffs  insist  that  the  transaction  was  a  fraud  upon  the 
creditors  of  Bearing,  and  that  therefore  the  lot  should  be  sub- 
jected to  the  payment  of  Bearing's  debts.  This  is  the 
material  question  in  the  case. 

Bearing  appears  in  the  case  as  a  witness,  and,  if  we  were  to 
accept  his  testimony  as  true,  there  is  no  doubt  that  his  inten- 
tions were  fraudulent.  But,  aside  from  an  impeachment  to 
some  extent,  his  position  in  the  case,  to  say  the  least,  is  hot 
such  as  to  carry  with  it  the  highest  regard  for  his  credibility. 
His  testimony  is  far  from  being  in  harmony  with  that  of  Moss, 
one  of  the  plaintiffs.  He  denies  generally  that  he  was  indebted 
to  C.  B.  Hamilton,  when  the  conveyance  was  made. 

On  the  other  hand  fhere  are  two  witnesses  who  contradict 
him  as  to  his  indebtedness  to  Hamilton.  A.  H.  Hamilton 
testifies  that  in  October,  1865,  Bearing  told  him  that  he  was 
justly  indebted  to  C.  B.  Hamilton  in  the  sum  of  $480  or  $485. 
This  conversation  is  not  denied  by  Bearing. 

C.  B.  Hamilton  testifies  that  Bearing  was  indebted  to  him 
in  the  sum  of  $700  or  $800,  and  that  the  property  in  contro- 
versy was  conveyed  to  him  to  secure  his  debt.  In  addition 
to  this  we  have  the  fact  that  Bearing  kept  possession  of  the 
deed,  and  the  fact  that  both  Hamilton  and  Bearing  took  pos- 
session of,  and  lived  in  the  house  upon  the  premises,  and  that 
in  the  year  1865  Bearing  expended  some  $1,300  in  improve- 
ments upon  the  lot,  and  the  further  fact  that  Bearing  and  the 
plaintiffs  herein  have  been  receiving  the  rents  ever  since  Ham- 
ilton removed  from  the  property  in  1865. 

Taking  all  these  facts  into  consideration,  we  think  it  is 
clearly  established  that  Bearing  was  indebted  to  Hamilton  in 
the  sum  of  about  $480,  and  that  the  conveyance  was  pro- 
cured by  Bearing  to  be  made  to  Hamilton,  by  way  of  security 
for  the  debt.     We  can  account  for  the  extensive  improvements 


Digitized  by 


Google 


634  SUPEEME  OOUET  OF  IOWA, 

Moss  &  Co.  T.  Dearing. 

put  upon  the  property  by  Dearing  in  no  other  way.  That 
there  was  any  fraudulent  purpose  or  intent  upon  the  part  of 
Hamilton,  or  that  ho  had  any  knowledge  of  such  fraud  upon 
the  part  of  Dearing,  we  do  not  think  is  established  by  the 
evidence.  At  least  we  may  say  that  nothing  appears  upon 
the  part  of  Hamilton  further  than  an  intention  to  secure  an 
honest  claim.  If  this  was  his  honest  purpose  the  transaction 
is  not  tainted  with  fraud,  even  though  he  knew  that  the  effect 
of  the  transaction  was  the  preference  of  his  claim  over  that 
of  other  creditors. 

It  follows,  therefore,  that  if  Hamilton's  claim  was  a  valid 
one,  and  he  held  the  property  as  a  security  for  his  debt,  the 
confession  of  judgment  by  Dearing,  and  the  sheriff's  sale  and 
deed,  cannot  prejudice  his  rights  or  that  of  his  assignees, 
Shafer  and  Hearn.  They  were  not  parties  to  the  proceedings, 
and  the  record  title  was  not  in  such  condition  as  to  misl^l 
the  plaintiffs.  An  examination  would  have  shown  the  title 
in  Williams  and  the  presumption  is  that  inquiry  would  have 
developed  the  rights  of  the  respective  parties. 

The  cause  is  triable  anew  in  this  court,  and  the  plaintiflfe 
ask  that  their  title  be  quieted  and  for  general  relief. 

Our  conclusion  is  that  the  deed  from  Williams  must  be 
held  as  a  security  to  Hamilton  for  his  debt,  upon  the  discbarge 
of  which  the  plaintiffs  ai'e  entitled  to  a  decree  quieting  title 
in  them.  We  find  the  debt  to  be  $480,  with  interest  at  six 
per  cent  from  October  1,  1865.  Upon  the  payment  of  this 
amount,  with  costs  in  the  court  below,  the  plaintiffs  shall  have 
decree  quieting  title  in  them.  If  they  fail  to  make  such 
payment  in  90  days  from  the  filing  of  this  opinion,  the  defend- 
ants Shafer  and  Hearn  shall  have  decree  quieting  title  in 
them.     The  defendants  to  pay  the  costs  of  this  court. 

Modified  and  affirmed. 
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Wadleigh  V.  Shaw  et  al. 

1.  Contract :  constbuctiok  of.  Where  a  party  undertook  to  cat  all  the 
timber  upon  a  certain  piece  of  land,  but  subeequently  and  in  the  same 
contract  it  was  stipulated  that  he  should  not  be  required  to  cut  any 
which  would  cost  more  than  fifty  per  cent  above  the  ordinary  price  of 
cuttingTi  heldf  that  the  contract  did  not  contemplate  the  cutting  of  all 
the  wood  unless  the  average  cost  should  be  above  the  maximum  fixed  in 
the  contract,  but  that  he  was  not  bound  to  cut  any  particular  cord  of 
the  wood  which  would  exceed  the  price  fixed. 

Appeal  from  De8  Moines  Circuit  Cowrt. 

Thubsdat,  Apbil  5. 

This  is  an  action  in  equity  to  enforce  the  specific  perform- 
ance of  an  agreement  to  convey  real  estate.  The  cause  was 
referred  to  Hon.  P.  Henry  Smyth,  who  reported  the  facts  and 
his  conclusions  of  law.  The  defendants  filed  exceptions  to 
the  report,  which  were  overruled,  and  a  decree  was  entered 
for  plaintiff.    The  defendants  appeal. 

Hall  cfe  Baldwiriy  for  appellants. 

Blake  &  Uammack^  for  appellee. 

Day,  Ch.  J. — The  abstract  contains  none  of  the  evidence 
upon  which  the  referee  acted.  The  only  question  which  the 
1.  contract:    record  presents  for  our  consideration  is  one  re- 

COQStrUCtlOD  ,  «  ,  rt      ,  mt 

Of.  spectmg  the  construction  of  the  contract.     The 

agreement  expresses  a  consideration  of  $700,  which,  it  is  ad- 
mitted, the  plaintiff  has  paid.  The  portion  of  the  contract 
respecting  which  the  dispute  arises  is  as  follows:  "And  in 
consideration  of  the  foregoing  obligation,  the  said  Samuel 
Wadleigh  hereby  agrees  and  covenants  that  he  will  proceed 
and  cut  all  the  timber  now  standing  upon  the  said  tract  of 
land  that  can  be  cut  into  cord- wood  and  saw-logs;  and  shall 
fairly  measure,  estimate  and  account  for  said  timber  so  cut, 
and  shall  furnish  said  Harrison  H.  Shaw  a  statement  showing 
the  name  of  each  chopper  who  may  chop  wood  upon  said 
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land,  and  of  each  teamster  who  hauls  away  cord-wood  or  logs 
off  said  land^  with  the  number  of  cords  and  logs  which  each 
chopper  and  teamster  may  so  chop  and  haul.  In  making 
said  estimate  and  accounting,  said  saw  or  mill-logs  shall  be 
estimated  at  the  rate  of  one  and  one-half  cords  of  wood  for 
each  1,000  feet  of  logs,  to  be  measured  by  scalement.  But 
this  agreemeot  shall  not  bind  the  said  Wadleigh  to  cut  and 
estimate  any  titnber  standing  upon  said  land  the  cutting  of 
which  will  cost  more  than  tifty  per  cent  above  the  customary 
rates  of  cutting  and  chopping.  And  if  the  amount  of  timber 
so  cut  and  measured  and  accounted  for  as  aforesaid  shall 
amount  to  one  thousand  cords,  then  the  said  Samuel  Wadleigh 
agrees  and  promises  to  pay  the  said  H.  U.  Shaw,  in  addition 
to  the  said  $700,  the  further  sum  of  $300,  and  for  each  and 
every  cord  of  wood  there  shall  be  over  and  above  said  1,000 
cords  of  wood  the  sum  of  seventy-five  cents.  But  if  said 
wood  so  cut  and  measured  fall  short  and  does  not  amount  to 
said  1,000  cords,  then  said  Wadleigh  shall  pay  no  further  sum, 
and  the  $700  already  paid  shall  be  in  full  consideration  for 
said  deed,  the  whole  of  said  agreement  and  covenant  on  the 
part  of  each  party  to  be  performed  on  or  before  the  first  day 
of  March,  A.  D.  1871.'^ 

The  plaintiff  claims  that  he  fully  performed  this,  agreement 
according  to  its  terms;  that  the  amount  of  timber  cut  from 
said  land  did  not  aggregate  1,000  cords,  by  reason  of  which 
the  $700  paid  is  the  full  consideration  of  the  land.  The  de- 
fendants claim  that  the  actual  amount  of  timber  upon  said 
land,  at  the  date  of  making  the  contract,  for  which  plaintiff 
was  to  pay,  was  1,600  cords;  and  they  ask  judgment  against 
plaintiff  for  the  sum  of  $750  in  addition  to  the  $700  already 
paid. 

The  referee  found  that  plaintiff  had  cut  and  accounted  for 
about  eight  hundred  cords  of  wood;  that  the  customary  rate 
of  chopping  was  not  above  one  dollar  a  cord ;  that  the  timber 
remaining  uncut  upon  the  land  cannot  be  procured  to  be  cat 
at  one  dollar  and  fifty  cents,  or  under,  per  cord;  and  that, 
therefore,  by  the  agreement,  plaintiff  is  not  bound  to  have  any 
more  timber  cut,  nor  to  account  further  to  the  defendants. 
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The  defendants  contend  that  the  true  construction  of  the  con- 
tract requires  the  plaintiif  to  take  all  the  timber  together, 
including  the  rough  and  difficult  to  work,  and  that,  if  the 
whole,  when  thus  taken,  could  be  cut  at  an  average  of  fifty 
per  cent  over  the  usual  rates,  or  for  one  dollar  and  fifty  cents 
per  cord,  it  was  plaintiff's  duty  to  cut  and  account  for  all  the 
timber.  This  construction  is  reached  by  emphasizing  that 
portion  of  the  contract  in  which  plaintiff  agreed  to  cut  all 
the  timber  now  standing  upon  said  tract  that  can  be  cut  into 
cord-wood  and  saw-logs.  But  it  ignores,  or  at  least  fails  to 
give  proper  effect  to,  the  subsequent  and  qualifying  portion 
of  the  agreement,  which  provides  that  it  shall  not  bind  plain- 
tiff to  cut  and  estimate  any  timber  standing  upon  said  land 
the  cutting  of  which  will  cost  more  than  fifty  per  cent  above 
the  customary  rates  of  chopping.  The  defendants  insist  that 
there  yet  remains  uncut  upon  said  land  timber  enough  to 
make  about  eight  hundred  cords  of  wood.  The  referee  finds 
that  no  cord  of  this  can  be  cut  for  one  dollar  and  fifty  cents, 
or  fifty  per  cent  more  than  the  customary  price.  Yet  the 
construction  for  which  defendants  insist  would  require  plain- 
tiflf  to  cut  every  cord  of  this,  if  the  average  cost  of  the  whole 
should  not  exceed  one  dollar  and  fifty  cents  per  cord,  and 
would  exonerate  him  from  cutting  any  timber  at  all,  and  thus 
defeat  the  whole  purpose  of  the  agreement,  if  the  average 
cost  of  the  whole  should  be  greater  than  one  dollar  and  fifty 
cents  per  cord.  We  are  satisfied  that  the  referee  adopted  the 
correct  construction  of  the  contract. 

aFFISMED* 
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The  Davis  Sewing  Machine  Oo.  v.  McGinnis  bt  al. 

1.  Contract :  VEinx)R  and  vendee:  demand.    Where,  by  the  terms  of  a 

contract  between  vendor  and  vendee,  the  purchase  price  of  merchandise 
was  to  be  paid  in  cash  or  the  notes  of  third  parties,  at  the  option  of  the 
vendee,  the  indebtedness  of  the  vendee  accrued  upon  the  delivery  of  the 
merchandise,  and  a  demand  for  the  notes  need  not  be  shown  to  entitle 
the  vendor  to  a  right  of  action  thereon. 

2.  Guaranty :  indorsement.    Where  the  gxiarantor  undertook  to  insure 

the  payment  of  all  indebtedness  of  his  principal  to  the  guarantee, 
whether  consisting  of  accounts,  notes,  indorsement  of  notes  or  otherwise, 
the  guarantor  was  held  to  be  liable  upon  notes  which  hiB  principal 
transferred  to  the  guarantee,  with  no  other  indorsement  than  simple 
woids  of  guaranty. 

3. :  NOT  TO  be  extended.    If,  under  the  contract  of  guaranty,  the 

guarantee  took  other  or  different  notes  than  those  provided  for  in  the 
contract,  or  gave  additional  time  for  payment  to  the  principal,  or  waived 
any  mateiinl  condition  on  which  payment  was  to  be  made,  the  guarantor 
was  released  from  liability. 

4.  Evidence:  books  ok  account:  vendor  and  vendee.  While  the 
testimony  of  a  witness,  in  an  action  upon  an  account,  may  not  be  com- 
petent when  he  shows  that  his  only  knowledge  of  the  transaction  between 
the  parties  was  based  upon  the  plaintiff's  books  of  account,  yet  he  may 
testify  to  the  receipt  of  ordei*s  from  the  defendant  for  merchandise  and 
such  orders  themselves  ai'e  admissible. 

6.  Guaranty :  notice  by  guarantor.  A  request  by  the  attorney  of  the 
guarantor  that  a  copy  of  the  bond  be  sent  him  with  authority  to  sue  both 
principal  and  guarantor  is  not  such  a  compliance  with  section  2108 
of  the  Code  as  will  discharge  the  guarantor  if  the  guarantee  does,  not 
bring  the  suit  within  ten  days  thereafter. 

Appeal  from  Jasper  District  Court. 

Fbiday,  Apbil  6. 

Action  on  a  written  contract,  the  material  portions  of  which 
are  as  follows: 

"  It  is  agreed  that  all  sales  of  sewing  machines,  parts  thereof 
or  accessories  thereto,  which  the  Davis  Sewing  Machine  Com-, 
pany,  of  Watertown,  New  York,  parties  of  tlie  first  part,  shall 
make  to  John  W.  McGinnis,  of  Greencastle,  Jasper  county. 
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Iowa,  parties  of  the  second  part,  shall  be  upon  the  terms  and 
conditions  following,  unless  it  shall  be  otherwise,  in  writing, 
hereinafter  agreed  during  the  continuance  of  this  contract: 

"  Third.  Said  Davis  Sewing  Machine  Company  will,  during 
the  continuance  of  this  agency,  sell  its  machines  and  attach- 
ments to  said  second  party  on  four  months'  time  at  a  discount 
of  35  per  cent  from  the  regular  retail  prices  of  the  machine 
and  attachments,  and  agree  to  accept  payment  for  the  same 
in  manner  following,  to-wit: 

"  Ist.  Said  party  may  make  a  deduction  of  15  per  cent  from 
net  amount  of  all  bills  paid  in  full  by  cash  within  thirty  days 
from  date  of  such  bills. 

"  2d.  Said  Davis  Sewing  Machine  Company  will  also  accept 
such  notes  as  second  party  may  receive  from  his  customers 
in  payment  of  any  invoice,  provided  such  notes  Ml  due,  on  an 
average,  six  months  from  date  of  such  invoice. 

"3d.  Said  Davis  Sewing  Machine  Company  will  accept 
said  second  party's  customers'  notes,  due,  on  an  average,  nine 
months  from  date  of  invoice,  in  payment  of  same;  provided 
such  notes  shall  be  made  with  interest  at  six  per  cent  for  all 
time  in  excess  of  six  months.  Provided  always,  that  all  such 
notes  shall  be  taken  on  blanks  furnished  by  said  Davis  Sew- 
ing Machine  Company,  and  indorsed  and  guaranteed  by  said 
second  party,  and  shall  be  made  payable  at  some  bank  or  at 
the  office  of  some  express  company." 

Said  contract  was  executed  by  the  plaintiff  and  McGinnis, 
and  on  the  back  thereof,  signed  by  the  other  defendants,  was 
the  following: 

"  For  value  received,  I  hereby  guarantee  to  the  Davis  Sew- 
ing Machine  Company,  of  Watertown,  New  York,  the  full 
performance  of  the  foregoing  contract  on  the  part  of  John  W. 
McGinnis,  and  the  payment  by  said  John  W.  McGinnis 
of  all  indebtedness  by  account,  note,  indorsement  of  notes  or 
otherwise,  which  may  arise  under  this  contract  from  said  J. 
"W.  McGinnis  to  the  said  Davis  Sewing  Machine  Company, 
to  the  amount  of  two  thousand  dollars." 
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The  plaintiff  also  sought  to  recover  of  the  defendants  the 
amount  of  certain  specified  notes,  which  it  was  claimed 
McGinnis  had  guaranteed  and  transferred  to  the  plaintiff, 
under  the  terms  of  the  contract. 

The  answer  set  up  the  several  matters  as  defenses  discussed 
in  the  opinion.  There  was  a  trial  to  the  court,  a  finding  of 
facts  made,  and  judgment  against  McGinnis  and  in  favor 
of  the  other  defendants.     The  plaintiff  appeals. 

Ryan  BroB,^  for  appellant. 

S.  N.  Lindley^  for  appellees. 

Sbevebs,  J. — I.  It  is  insisted  there  can  be  no  recovery 
against  the  guarantors  on  the  contract,  because,  under  its 
1  contract:  t^^'i^s,  any  and  all  indebtedness  was  payable  in 
venSeer^de-  "^'^^  guaranteed  by  McGinnis,  and  that  no  de- 
mand-  mand  for  the  notes  has  been  shown.     In  this  view 

we  cannot  concur. 

The  third  clause  of  the  conti'act  fixes  the  time  when  the 
machines  are  to  be  paid  for,  and  if  the  contract  stopped  there 
evidently  the  meaning  would  be  that  the  indebtedness  should 
be  paid  in  four  months  in  cash.  In  other  words,  there  was  to 
be  a  credit  of  four  months.  It  is  then  provided  that  if  cash 
is  paid  in  thirty  days  from  the  date  of  the  bills  there  was  to 
be  a  certain  discount  made.  So  far,  it  is  entirely  clear  only 
cash  was  contemplated.  Then  follows  the  further  provis- 
ion that  the  plaintiff  "will  also  accept  such  notes  as 
second  party  (McGinnis)  may  receive  from  his  customers  in 
payment  of  any  invoice."  That  is  to  say,  McGinnis  might, 
if  he  saw  proper,  pay  in  notes  of  a  certain  description,  and 
plaintiff  was  bound  to  accept  them.  But  this  option  to  pay 
in  notes  contemplates  an  offer  or  tender  by  McGinnis,  not  a 
demand  for  them  by  the  plaintiff.  The  latter  could  not  have 
compelled  a  payment  in  notes;  why,  then,  should  there  be  a 
demand  on  McGinnis  to  do  what  he  could  not  be  compelled 
to  perform?  Such  useless  form  and  ceremony  was  not 
required.  The  indebtedness  was  incurred  by  the  delivery 
of  the  machines,  which,  under  the  terms  of  the  contract,  could 
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be  discharged  either  in  cash  or  notes,  at  the  option  of  McGin- 
nis.  If  he  failed  to  do  either,  plaintiff's  right  of  action  was 
complete  without  a  demand. 

II.  Tlie  guarantor  defendants  guaranteed  the  "payment 
by  said  John  W.  McGinnis  of  all  indebtedness  by  account, 
2  guaranty:  ^^*®>  indorsement  of  notes  or  otherwise."    The 

indorsement,  notes  On  which  plaintiff  seeks  a  recovery  of  the 
guarantors  were  guaranteed  by  McGinnis,  as  follows:  "For 
value  received  I  hereby  guarantee  the  prompt  payment  of 
the  within  note.*'  The  notes,  however,  were  not  otherwise 
indorsed.  But  we  think  wliat  was  done  was  clearly  within 
the  defendants'  guaranty.  It  matters  not  how  the  notes  were 
transferred,  if  McGinnis  bound  himself  in  any  way  to  pay  the 
same  the  guarantor  defendants  were  bound  to  make  such 
contract  good.  The  defendants  agreed  to  pay  all  indebted- 
ness of  McGinnis  under  the  contract,  without  qualification  as 
to  the  form  or  manner  McGinnis  saw  proper  to  bind  himself. 
The  word  "otherwise,"  as  used  in  defendants'  guaranty, 
taken  in  connection  with  what  precedes  it,  must  have  this 
broad  and  general  interpretation,  and  such  evidently  was  the 
intent  of  the  parties.  • 

III.  There  were  two  classes  of  notes  plaintiff  agreed  to 
accept,  and  the  payment  of  these  only  were  guaranteed  by  the 
3. :not    defendants.    If  the  plaintiff  accepted  in  payment 

^^  e  ex  n  -  ^^^^^  ^^  property  not  contemplated  by  the  contract 
the  defendants  were  not  bound  by  the  terms  of  their  guaranty 
to  make  the  same  good  to  the  plaintiff,  for  the  amount  or  value 
for  which  the  same  were  taken.  The  two  classes  of  notes  were 
such  as  McGinnis  might  receive  from  his  customers  "  in  pay- 
ment of  any  invoice,  provided  such  notes  fall  due  on  an  aver- 
age six  months  from  the  date  of  such  invoice,"  or  such  notes 
payable  in  nine  months  from  date  of  invoice,  with  interest  at 
six  per  cent  for  the  time  in  excess  of  six  months.  Three  of 
the  notes  on  which  a  recovery  is  sought  were  payable  six 
months  after  date,  five  in  twelve  and  two  in  nine,  as  shown 
by  the  petition  and  amendment  thereto.  The  court  found 
"that  J.  W.  McGinnis  from  time  to  time  took  from  his  cus- 
tomers  the  following  promissory  notes  in  words  and  figures 
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as  follows,  to-wit:"  The  abstract  then  states  "  (Here  is  inserted 
the  eight  notes  set  out  in  petition),"  "and  turned  them  over 
under  the  contract  as  and  for  payment  to  them  to  the  amount 
due  thereon.  But  at  what  time  they  were  thus  turned  over  to 
plaintiff  and  received  by  it'  does  not  appear." 

It  will  be  seen  there  were  ten  notes  referred  to  in  the  peti- 
tion and  amendment,  nine  being  in  the  former  and  one  in  the 
latter,  while  the  finding  of  the  court  refers  to  but  eight  of  the 
notes  set  out  in  the  petition,  but  we  have  no  means  of  deter- 
mining which  of  the  notes  named  in  the  petition  are  the  ones 
referred  to  by  the  court  in  the  finding,  as  the  abstract  fails  to 
show  that  all  the  evidence  is  before  us.  The  court  below  was 
unable  to  determine  when  the  notes  were  turned  over  nnder 
tlie  contract.  Under  this  state  of  facts  it  is  impossible  for  us 
to  say  that  the  defendants  are  liable  for  the  amount  of  said 
notes.  We  are  unable  to  determine  that  these  notes  fall  within 
either  of  the  classes  defendants  bound  themselves  to  pay.  It 
will  be  remembered  the  notes  were  to  become  due  on  an  aver- 
age within  six  or  nine  months  from  ,the  date  of  the  invoice. 
The  fact  they  were  payable  within  those  periods  does  not  nec- 
essarily show  this,  and  for  aught  that  appears  four  months 
from  the  date  of  the  invoice  may  have  expired  before  the  date 
of  the  notes.     Nor  can  we  determine  as  to  the  average. 

The  contract  contemplates  the  average  time  shall  not  exceed 
six  or  nine  months  on  the  notes  turned  over  in  payment  of 
each  invoice.  It  was  not  intended  that  McGinnis  should  order 
goods  every  month  for  a  period  of  six  months,  and  then  on 
the  date  of  the  last  order  or  invoice  pay  for  the  whole  in  notes. 
If  Ely's  deposition  be  taken  as  true  McGinnis  ordered  on 
May  4th,  1872,  $118.75  worth  of  goods;  for  these  an  invoice 
was  undoubtedly  sent  him.  Now  he  could  pay  for  this  invoice 
in  the  specified  notes,  and  so  on  as  to  each  invoice.  Before 
the  defendants  can  be  held  as  guarantors  of  the  notes  they 
must  be  of  the  character  guaranteed.  Being  sureties  they  are 
only  bound  to  the  extent  of  their  contract.  If  the  plaintiff 
took  other  and  different  notes  than  was  provided  by  the  con- 
tract, or  gave  additional  time  to  McGinnis  in  which  to  make 
payment,  or  waived  any  of  the  material  conditions  on  which 
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payment  was  to  bo  made,  without  the  knowledge  of  these 
sureties,  it  did  so  at  its  peril,  and  the  defendants  are  not  liable. 
IV".  The  defendants  moved  to  suppress  the  deposition  of 
one  Ely  on  the  ground  the  cross-examination  showed  that  his 
4.  evidrnce:  ^"'y  knowledge  was  obtained  from  the  plaintiff's 
c^ntrveMor  ^^ots  of  account,  which  TOotion  was  sustained, 
and  vendee.  The  witness  was  plaintiff's  assistant  manager, 
book  keeper  and  cashier  at  Chicago,  and  amon^  other  things 
testified  to  by  hira  was  the  state  of  the  accounts  between 
plaintiff  and  McGinnis.  The  account  was  shown  by* exhibit 
^'F"  attached  to  his  deposition,  and  contained  the  debits  and 
credits.  In  his  examination-in-chief  the  witness  stated  the 
condition  of  the  accounts  in  clear  and  positive  terms,  and  the 
date  of  each  invoice  and  the  amount  or  value  of  the  goods 
sent  is  clearly  stated.  On  cross-examination  the  fact  was  dis- 
closed that  all  machines  and  other  goods  sent  McGinnis  were 
so  sent  in  accordance  with  certain  orders  purporting  to  have 
been  given  by  McGinnis,  and  such  orders  were  attached  to  the 
deposition.  The  suppression  of  the  deposition  had  the  effect 
to  exclude  the  orders  also.  We  are  unable  to  see  why  so 
much  of  the  account  as  was  based  on  the  orders  should  have 
been  suppressed.  .  The  orders  showed  the  gopds  and  the  prices 
thereof  which  McGinnis  directed  to  be  shipped  to  him,  and 
constituted  very  nearly  the  entire  amount  of  the  debit  side  of 
the  plaintiff's  account,  and,  if  proved  to  have  been  given  by 
McGinnis,  were  clearly  admissible  in  evidence,  as  also  was 
the  account  based  thereon.  As  to  such  items  the  knowledge 
of  the  witness  was  not  derived  from  the  books  of  the  plaintiff. 
The  knowledge  of  the  witness  as  to  the  credit  side  of  the 
account  seems  to  have  been  obtained  from  plaintiff's  books, 
but  it  is  hardly  to  be  supposed  defendants  seek  to  have  this 
suppressed.  It  was  time  enough  for  plaintiff  to  prove  the 
orders  were  given  by  McGinnis  when  their  admissibility  was 
objected  to  for  that  reason.  The  fact  that  the  existence  of  the 
orders  was  first  disclosed  on  cross-examination,  we  do  not 
deem  material,  because,  if  for  no  other  reason,  the  motion  to 
suppress  was  not  based  on  the  ground  that  the  answers  of  the 
witness  were  not  responsive.    We  know  of  no  rule  which  will 
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not  permit  a  party  to  avail  himself  of  evidence,  though  it  be 
elicited  on  cross-examination. 

V.  Defendants  moved  to  suppress  portions  of  the  answers 
to  interrogatories  6  and  8  in  chief  in  the  deposition  of  Walker, 
plaintiff's  shipping  clerk,  which  motion  was  sustained.  As 
neither  interrogatory  6  or  answer  thereto  is  contained  in  the 
abstract  we  have  no  means  of  determining  whether  the  court 
decided  the  question  correctly  or  not. 

Interrogatory  8  and  answer  is  as  follows: 

"  State  whether  or  not  any  statement  of  account  shows  fully 
how  much  is  due  from  defendants.  If  not,  state  in  what  else 
defendants,  or  either  of  them,  are  indebted,  and  state  fully  all 
the  transactions  between  plaititiff  and  either  of  defendants. 

"  Ana.  I  have  no  way  of  knowing  the  balance  due.  [I  only 
know  that  said  statement  of  account,  marked  exhibit  F,  shows 
fully  and  truly  the  goods  and  merchandise  shipped  by  plain- 
tiff to  defendant,  McGinnis,  the  time  when  shipped  and  their 
value  respectively  as  indicated  in  said  exhibit.]" 

The  objection  made  to  the  foregoing  answer  was  that  the 
portion  contained  in  brackets  was  not  responsive  to  the  ques- 
tion, and  on  this  ground  the  motion  was  sustained.  In  this 
ruling  there  was  error.  The  latter  clause  in  the  question  is 
quite  broad,  and  a  part  of  the  transactions  between  plaintiff 
and  McGinnis  was  the  shipment  of  the  goods,  and  this  seems 
to  us  to  be  directly  responsive  to  the  interrogatory. 

On  the  same  ground  the  defendants  moved  to  suppress  the 
answers  to  cross-interrogatories  10,  11  and  13.  Interrogatory 
11  is  not  in  the  abstract,  and  the  ruling  as  to  interrogatory  13 
was  correct. 

Interrogatory  10  and  answer  are  as  follows: 

"Then  you  do  not  know  that  the  claim  of  indebtedness  on 
which  plaintiff  brings  this  suit  is  for  goods  shipped  to  him, 
do  you? 

Ane,  1  only  know  the  fact  that  the  goods  mentioned  in 
exhibit  F  (of  Ely's  deposition)  were  shipped  by  plaintiff  to 
defendant,  McGinnis,  but  what  the  state  of  the  account  is  at 
present,  or  what  balance  there  may  be  due,  I  have  no  knowl- 
edge except  what  I  hear  from  others." 


Digitized  by 


Google 


JUNE  TERM,  1877.  645 

The  Davis  Sewing  Macbine  Co.'  v.  McGinuis. 

That  the  defendants  were  disappointed  in  the  answer  we 
can  readilyconceive,  but  we  think  such  an  answer  might  have 
been  readily  expected.  In  substance,  the  witness  was  asked, 
do  you  know  the  indebtedness  on  which  this  suit  is  based  is 
for  goods  shipped,  and  the  response  is,  the  goods  mentioned  in 
exhibit  "F"  were  shipped  by  plaintiff  to  defendant.  This 
answer  we  think  is  clearly  and  directly  responsive  to  the  ques- 
tion, and  the  court  erred  in  sustaining  the  motion  to  suppress. 

VI.  It  is  urged  the  guarantors  on  the  bond  gave  the  notice 
authorized  by  Sec.  2108  of  the  Code,  and  inasmuch  as  suit 
5.  guaranty:  was  not  commenced  in  ten  days  thereafter,  or  a 
guarantor.  copy  of  the  contract  furnished  defendants  to 
enable  them  to  bring  suit,  it  is  claimed  they  are  discharged. 
The  following  is  the  notice  referred  to: 

"Law  and  Collection  Oppicb  op  S.  N.  Lindley,  ) 
Newton,  Iowa,  March  9,  1875.     ) 

Davis   Sewmg   Machine   Co.^   Gentlemen:    You  have  a 

bond  signed  by  Ed.  Q-j  Fish,  Peter  Hays,  Geo.  Meyer  and 

others,  indemnifying  your  company  for  undertakings  of  John 

"W.  McGinnis,  and  common  justice  requires  that  these  men 

thus  bound  should  have  a  fair  chance  to  secure  themselves 

against  loss.     You  have  some  notes  aggregating  about  $213.33, 

and  which  they  inform  me  can  be  collected  if  at  once  attended 

to,  and  if  they  had  the  proper  means  they  could  secure  part 

at  least  from  McGinnis  himself.     Please  send  the  notes  to 

your  attorney  for  this  district  for  collection.     If  you  have  no 

collector  I  would  endeavor  to  collect  as  soon  as  possible.   Also 

send  me  copy  of  the  bond  with  authority  to  sue  the  principal 

and  sureties  both.     This  I  suggest  in  behalf  of  the  sureties, 

so  that  they  may  be  sued  in  conjunction  with  McGinnis,  and 

have  an  attachment  against  him,  so  that  we  can  secure  them 

from  loss  if  possible.    Your  early  attention  to  this  will  oblige. 

Yours  respectfully,  S.  N.  Lindley. 


>j 


Conceding  that  defendants  can  avail   themselves  of  this 

letter  written  by  Judge  Lindley  we  think  it  does  not  comply 

with  the  statute.     There  was  no  request  or  notice  to  bring 

suit,   but  the  plaintiff  was   requested  to  send   the  writer  a 
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copy  of  the  bond  with  authority  to  sue  both  principal  and 
snreties.  If  this  was  intended  as  a  statutory  n(^ice  to  sue, 
no  authority  was  required  in  addition  to  a  copy  of  the  con- 
tract and  bond.  There  was  nothing  like  a  request  to  sue, 
unless  the  plaintiffs  authorized  Judge  Lindley  to  bring  the  suit. 
This  is  a  condition  that  cannot  be  attached  to  a  notice  of  this 
description,  nor  can  there  by  any  other  or  different  condition 
or  qualification  than  such  as  is  contemplated  by  the  statute. 
The  difference  between  this  notice  and  that  in  First  JTatiofial 
Bank  of  Newton  v.  Smithy  25  Iowa,  210,  is  quite  apparent. 

Keyebsed. 


'  O'Neill  v.  The  Keokuk  &  Des  Moines  R  Co. 

1.  Evidence:  waiver:  railroads.   Eyidence  showing  that  the  employes 

of  a  railroad  company  were  accustomed  to  act  in  violation  of  a  rule  of 
the  company  is  not  admissible  to  establish  a  waiver  of  the  rule,  nnless 
it  be  shown  that  a  knowledge  of  the  custom  was  known  to  the  officer 
charged  with  the  enforcement  of  the  rule. 

2.  Bailroads :  contributory  negligence.    The  employe  of  a  railway 

company  who  voluntarily  leaves  his  i>oet  and  is  iigured  while  upon 
another  part  of  the  train  where  the  exposure  is  greater,  is  guilty  of  neg- 
ligence contributing  to  the  ipjuiy,  and  cannot  recover  therefor. 

3.  New  Trial:  hisconduct  of  juror:  intoxicating  liquors.    Where 

a  juror,  pending  the  trial,  took  a  small  quantity  of  intoxicating  liquors 
for  medicinal  purposes  at  night,  it  was  held  that  this  did  not  constitute 
a  ground  for  the  granting  of  a  new  trial. 

Appeal  from  Lee  District  Cov/rt, 

Friday,  April  6. 

Action  to  recover  for  personal  injuries.  The  plaintiff's 
intestate,  Maurice  O'Neill,  was  employed  as  a  brakeman  on 
the  defendant's  train.  On  the  night  of  October  21,  1874,  as 
the  train  was  passing  Comstock  Station,  without  intending  to 
stop,  it  ran  off  the  track  through  an  open  switch  and  was 
wrecked.    The  said  Maurice  O'Neill  had  been  assigned  to  the 
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duty  of  handling  the  brakes  at  the  front  end  of  the  train.  At 
the  time  of  the  accident,  however,  he  had  left  his  brakes  and 
was  riding  on  the  locomotive.  He  received  injnries  by  being 
burned  and  scalded,  and  from  his  injuries  he  died. 

The  defendant  denies  all  negligence  upon  its  part,  and  avers 
that  plaintiff's  intestate  was  negligent,  and  thereby  contribu- 
ted to  his  injury.  Judgment  for  defendant.   Plaintiff  appeals. 

Miller  cfe  Sons^  for  appellant. 

Gillmore  dk  Anderson  and  John  Fyffe^  for  appellee. 

Adams,  J. — I.  The  defendant  introduced  in  evidence  a  rule 
of  the  company,  a  copy  of  which  every  conducitor  and  brake- 
1.  RviDRNCE :  man  was  accustomed  to  carry,  which  is  in  these 

wrIvcit*    f&il—  

roads/  words:     "Rule  37.     Conductors  and  brakemen 

of  all  trains  meeting  or  passing,  or  when  approaching  or  pass- 
ing a  station,  must  be  out  and  prepared  to  do  anything  required 
for  safety  or  expedition."  The  plaintiff,  to  destroy  the  force 
of  the  evidence,  offered  as  witnesses  the  engineer  of  the  train 
and  other  persons  who  had  been  in  the  employ  of  the  defend- 
ant, to  prove  that  it  was  and  had  always  been  the  usage  and 
custom  of  brakemen  on  the  defendant's  road  to  be  on  the 
locomotive  or  in  the  engineer's  cab,  as  they  pleased,  when 
approaching  and  passing  Comstock  Station,  unless  the  train 
stopped  there  or  there  was  a  whistle  to  call  them  to  the  brakes. 
The  defendant  objected  to  the  same  as  being  in  conflict  with 
the  rule  of  the  defendant  introduced,  and  the  court  sustained 
the  objection  and  refused  to  allow  such  evidence  to  be  given 
unless  knowledge  of  the  custom  should  be  brought  home  to 
the  defendant's  superintendent.  To  this  ruling  the  plaintiff 
excepted,  and  she  now  assigns  the  same  as  error.  The  object 
of  the  offered  evidence  was,  of  course,  to  show  that  the  rule 
in  question  had  been  waived  by  the  defendant  to  such  extent 
that  it  was  not  a  violation  of  duty  on  the  part  of  said  Maurice 
O'Neill  to  leave  his  brakes  under  the  circumstances  of  the 
case  and  be  riding  on  the  locomotive  at  that  time.  Without 
considering  whether  the  rule  could  be  regarded  as  waived  by 
V  any  less  formal  or  authoritative  action  than  that  by  which  it 
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was  adopted,  it  seems  clear  that  it  coald  not  be  so  regarded  by 
reason  simply  of  a  custom,  on  the  part  of  those  for  whom  it 
was  made,  to  violate  it.  Acquiescence  by  the  company  in  the 
custom  of  violating  the  rule  should  be  shown,  and  this  would 
involve  the  necessity  of  showing  at  least  knowledge  on  the 
part  of  the  oflScer  or  agent  charged  with  the  enforcement  of 
the  rule  that  it  was  customarily  violated. 

II.  At  the  request  of  the  defendant  the  court  gave  an 
instruction  which  is  in  these  words: 

"  No.  3.  If  Maurice  O'Neill  was  injured  while  on  the  en- 
gine and  in  consequence  of  being  on  the  engine,'  and  if  he  was 
2.  RAILBOAD8;  thcrc  voluntarfly  and  in  disobedience  to  the  rules 
negligence!!^  of  the  company  requiring  him  to  be  at  another 
place,  then  the  court  informs  you  that  the  servant  may  not, 
for  his  own  convenience  or  comfort,  abandon  his  post  except 
at  his  own  risk;  and  if  said  O'Neill  voluntarily  exposed  him- 
self the  plaintiff  cannot  recover  in  this  action,  and  you  must 
find  for  the  defendant,  and  you  must  so  find  even  if  you  shonld 
believe  that  the  accident  was  caused  by  negligence  of  the  com- 
pany or  its  agents." 

The  plaintiff  excepted  to  the  giving  of  this  instruction,  and 
makes  an  assignment  of  error  in  the  following  words:  "The 
court  erred  in  instructing  the  jury  that  if  Maurice  O'Neill 
left  the  brakes  and  went  to  the  engine  and  was  killed  thereby, 
plaintiff  could  not  recover."  Jhe  specific  instntction  objected 
to  is  not  pointed  out.  The  assignment  of  error,  therefore,  is 
not  as  specific  as.  it  should  be,  but  we  will  assujne  that  the 
plaintiff  had  reference  to  the  instruction  above  quoted.  The 
first  objection  urged  in  the  argument  upon  tliis  i>oiiit  by 
plaintiff  is  that  the  evidence  shows  that  the  locomotive  was 
within  a  few  feet  of  the  opening  when  it  was  discovei-ed,  and 
that  it  was  too  late  to  do  anything  to  avoid  the  accident.  If 
the  evidence  so  shows  plaintiff's  counsel  have  unfortunately 
omitted  it  from  the  record.  But  if  such  were  the  evidence 
we  do  not  think  that  the  instruction  would  for  that  reason  be 
wrong.  The  instruction  submitted  to  the  jury  the  question 
as  to  whether  O'Neill  exposed  himself  by  going  upon  the 
engine — that  is,  whether  he  increased  his  peril,  and  whether 
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he  was  injured  in  consequence  of  being  there.  The  evidence 
shows  that  he  was  injured  by  being  burned  and  scalded.  Had 
he  been  at  his  post  he  would  probably  have  escaped  that  kind 
of  injury,  and  might  have  escaped  without  injury  of  any  kind. 
It  is  further  objected  that  the  court  assumed  that  not  being 
at  the  brakes  was  contributory  negligence.  We  do  not  think 
that  the  court  could  properly  have  been  so  understood. 

III.  The  plaintiff  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  and  the  motion  was  overruled. 
The  overruling  of  the  motion  is  assigned  a^  error.  In  support 
of  such  motion  plaintiff  filed  the  affidavit  of  one  Breitenstein, 
who  says  that  he  was  conductor  upon  the  train.  He  further 
says  that  O'Neill  was  head  brakeman;  that  his  position  was 
on  the  forepart  of  the  train;  that  he  might  ride  on  the  engine, 
and  that  he  was  at  his  post  at  the  time  of  the  accident. 

What  he  regarded  as  his  post  does  not  fully  appear,  but  it 
is  to  be  observed  that  he  does  not  say  that  O'Neill  was  at  the 
brakes,  and  it  is  to  be  inferred  that  he  considered  him  at. his 
post  when  riding  on  the  engine.  He  does  not  state  by  what 
authority  he  was  there,  or  in  the  discharge  of  what  duty  he 
was  there,  and  his  mere  opinion  as  to  his  right  to  be  there 
would,  we  think,  not  be  admissible.  Besides,  we  are  of  the 
opinion  that  no  proper  diligence  was  shown  to  discover  the 
evidence.  If  there  was  any  question  as  to  where  O'Neill 
was,  the  circumstances  of  the  accident  pointed  directly  to  the 
conductor  as  well  as  to  the  others  in  charge  of  the  train  as 
proper  witnesses  in  regard  to  such  fact. 

IV.  The  plaintiff  also  moved  for  a  new  trial  on  the  ground 
of  misconduct  of  one  of  the  jurymen.  The  motion  was  over- 
8.KRwtrJai:    ruled  and  the  plaintiff  assigns  the  overruling  as 

of  jurorMn-  error.  The  affidavits,  filed  in  support  and  resist- 
iiqiiore."*  ance  of  the  motion  respectively,  show,  when  taken 
together,  that  one  of  the  jurors  at  night,  after  the  adjourn- 
ment of  court  for  that  day,  being  affected  with  diarrhoea,  took 
a  dose  of  Jamaica  ginger  mixed  with  about  two  tablespoon- 
fuls  of  spirits,  and  that  he  took  about  the  same  quantity  the 
next  night  for  the  same  purpose,  and  that  the  next  morning 
they  were  sent  out  to  consider  the  case.     They  also  further 
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show  that  he  was  never  at  any  time  under  the  influence  of 
liquor.  It  is  clear  that  there  was  no  such  misconduct  as  to 
aflford  a  reasonable  ground  for  supposing  that  the  plaintiff 
was  prejudiced,  and  the  motion  was  properly  overruled. 

Some  other  errors  are  assigned,  but  they  are  not  discussed 
by  appellant's  counsel,  and  must  be  considered  as  waived. 
We  discover  no  error  in  the  rulings  of  the  District  Court,  and 
the  judgment  must  be 

Affibmed. 


LjJ    m  Williamson  v.  Eeddish. 

1.  Beceipt:  what  is:  lost  kotb.    An  instrument  driven  by  the  payee 

of  a  lost  note,  upon  the  execution  of  another  note  in  its  stead  by  the 
maker,  stipulating  that  if  the  lost  note  comes  to  hand  it  shall  be  nuU 
and  void,  is  a  receipt  and  may  be  contradicted  or  explained  by  parol  eTi- 
dence. 

2.  Promissory  Note:   rbcbipt:  bubdbn  of  proof.    Where  in  an 

action  upon  a  promissory  note  the  defendant  introduces  in  evidence  a 
receipt,  the  execution  of  which  is  admitted,  the  defendant  may  then 
rest,  and  the  burden  of  explaining  the  receipt  rests  upon  the  plaintiff. 

3.  : :  .  Where  the  plaintiff  insisted  that,  notwith- 
standing the  receipt,  there  was  still  due  upon  the  note  an  onpaid  bal- 
ance, hp  had  the  burden  of  showing  that  fact  and  it  was  error  to  instruct 
the  juiy  that  the  defendant  was  required  after  the  introduction  of  the 
receipt  to  show  that  payment  had  been  made  of  the  entire  amount  due 
on  the  note.    Adams  and  Beck,  JJ.,  dissenting, 

Aj>pealJrom  Warren  Circuit  Court. 

Fbiday,  Apbil  6. 

Action  upon  a  promissory  note  for  two  hundred  dollars  and 
interest.  Defense  admitting  the  execution  of  the  note,  and 
alleging  the  payment  of  one  hundred  dollars  of  principal, 
and  the  interest  due  on  the,  whole  note,  and  the  execution  of 
a  new  note  for  the  remainder.  Trial  by  jury,  verdict  and 
judgment  for  plaintiff  for  the  amount  claimed,  and  defendant 
appeals. 
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Bryan  dk  Seevers^  for  appellant. 
Williamson  <&  Po/rrott^  for  appellee. 

RoTHEooK,  J. — I.  Sometime  after  the  execution  of  the 
original  note  it  was  lost  or  mislaid  by  plaintiff,  and  on  appli- 
cation to  defendant  a  new  note  was  made.  The  new  note  was 
for  one  hundred  dollars.  The  plaintiff  claims  that  it  was 
made  for  one  hundred  dollars  by  mistake,  and  that  it  should 
have  been  for  two  hundred  dollars.  The  defendant  claims 
that  at  the  time  the  new  note  was  made  he  paid  plaintiff  one 
hundred  dollars  principal  and  twenty  dollars  interest.  The 
plaintiff  denies  the  alleged  payment.  At  the  time  the  new 
note  was  made  the  plaintiff  delivered  to  defendant  a  receipt, 
of  which  the  following  is  a  copy: 

"August  4th,  1869. 

"  This  receipt  I  give  against  a  lost  note  that  I  had  against 
George  S.  Reddish  and  James  Kenyon,  surety  to  it.  If  this 
note  ever  comes  to  hand  it  shall  be  null  and  void  and  of  no 
force.  This  note  calls  for  two  hundred  dollars,  and  was  dated 
August  4, 1868.        (Signed.)  "  Elijah  Williamson." 

Counsel  for  defendant  insist  that  this  paper  is  more  than  a 
receipt,  that  it  is  a  contract  and  cannot  be  contradicted  by 
L  receipt:      parol  in  this  proceeding,  and  they  cite  Stapleton 
note.  V.  Kingy  33  Iowa,  28,  and  other  cases.     We  do 

not  think  that  any  of  the  cases  cited  support  this  position,  but 
are  united  in  the  belief  that  there  are  none  of  the  elements 
of  a  contract  in  this  paper  further  than  is  contained  in  a 
simple  receipt  for  money  or  the  like.    The  obligation  that  the 
lost  note  shall  be  invalid  is  nothing  more  than  would  be  im- 
plied in  an  ordinary  receipt  for  money  in  payment  of  the  note. 
11.     The  court  instructed  the  jury  inter  alia  as  follows: 
"  2d.     The  receipt  which  the  defendant  has  introduced  in 
2.  PROMTS-       evidence  makes  out  a  prima  facia  case  for  the 
receipt?  *'      defendant  as  to  what  it  recites  or  sets  out,  but  the 
proof.  same  is  open  to  explanation  and  the  burden  of 

explaining  the  same  is  upon  the  plaintiff." 


Digitized  by 


Google 


662   •  SUPREME  COURT  OF  IOWA, 

Williamson  y.  Reddish. 

"4th.  One  of  the  principal  matters  in  controversy  in  this 
suit  is  the  alleged  payment  of  $120,  which  defendant  alleges 
he  paid  the  plaintiff  on  the  indebtedness  now  in  suit.  The 
burden  of  showing  snch  payment  is  on  defendant,  and  if  the 
jury  find  from  the  evidence  that  the  defendant  paid  the  $120 
as  claimed,  then  you  will  allow  him  a  credit  for  such  sum  at 
the  day  of  payment. 

"  5th.  It  is  claimed  by  the  plaintiff  that  at  the  time  of  the 
execution  of  the  $100  note  there  was  a  mistake,  and  that  the 
note  should  have  been  for  $200  or  more;  the  burden  of  proof 
is  on  the  plaintiff  to  establish  such  mistake,  if  any,  by  a  pre- 
ponderance of  evidence." 

Exception  was  taken  by  defendant  to  the  fourth  instruction. 
There  is  no  question  made  as  to  the  second  and  fifth  instruc- 
tions above  set  forth,  and  we  believe  them  to  be  correct.  The 
plaintiff  in  his  petition  alleges  the  mistake,  and  of  course  it 
was  incumbent  on  him  to  show  it.  On  the  trial  the  execution 
and  delivery  of  the  receipt  were  admitted,  and  the  plaintiff 
could  not  recover  without  explaining  or  contradicting  the 
receipt.  Until  this  be  done  the  defendant  need  offer  no  proof; 
he  might  stand  on  the  receipt. 

This  being  the  attitude  of  the  case  before  the  court,  there 
was  error  in  instructing  the  jury  that  the  burden  was  on  the 
defendant  to  prove  the  payment  of  the  $120.  This  he  did  by 
the  production  of  the  receipt,  more  effectually  than  he  could 
by  parol  evidence,  and  there  was  no  necessity  for  more  evi- 
dence on  his  part,  and  a  verdict  must  necessarily  have  followed 
for  him.  unless  the  plaintiff  could  by  evidence  explain  or  vary 
the  receipt,  consistent  with  his  theory  of  the  case. 

The  defendant  at  the  trial  introduced  the  receipt  and  rested. 
The  whole  controversy  thereafter  was  an  effort  on  the  part  of 
plaintiff  to  show  that  the  receipt  was  founded  in  mistake. 
"While  it  was  technically  true  that  the  burden  was  on  the 
defendant  to  show  payment,  yet  it  seems  to  us  that  the  court, 
in  the  fourth  instruction,  lost  sight  of  the  legal  effect  of  the 
receipt. 

We  cannot  escape  the  conclusion  that  the  omission  to  keep 
before  the  minds  of  the  jury  the  legal  effect  of  the  receipt  might, 
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to  say  the  least,  have  led  them  into  the  mistaken  belief  that 
something  more  was  necessary  upon  the  defendant's  part,  to 
show  payment,  than  the  introduction  of  the  receipt.  If  the 
instruction  had  this  tendency  to  mislead  it  is  erroneous.  See 
Pi'ice  V.  Mahoney^  24  Iowa,  582. 

As  the  case  must  be  reversed  for  this  error  it  is  unnecessary 
to  examine  the  question  as  to  whether  the  verdict  was  supported 
by  the  evidence. 

Kevebsed. 

Adams,  J.,  dissenting, — Where,  in  an  action  upon  a  promis- 
sory note,  the  defendant  admits  the  execution  of  the  note,  and 
pleads  payment,  and  the  parties  proceed  to  trial  upon  that 
issue,  the  burden  is  upon  the  defendant  to  prove  the  payment. 
If,  in  the  progress  of  the  trial,  the  defendant  introduces  in 
evidence  a  receipt  of  payment,  the»  execution  of  which  is 
admitted,  the  defendant  may  then  rest,  the  burden  being 
shifted  to  the  plaintiff  to  so  explain  the  receipt  as  to  destroy 
its  force.  So  far  there  cannot,  of  course,  be  a  difference  of 
opinion.  Yet,  I  think  that  the  instructions  given  by  the  Cir- 
cuit Court  do  not  differ  in  substance  from  the  i<)regoing  state- 
ment. Perhaps  the  majority  of  the  court  would  so  concede, 
but  they  think  that  they  are  susceptible  of  another  meaning. 

The  court  instructed  the  jury  that  the  burden  of  proving 
payment  was  on  the  defendant.  This  was  true,  if  the  court 
had  reference  to  the  case  as  it  stood  at  the  commencement  of 
the  trial ;  it  was  not  true,  if  the  court  had  reference  to  the  case 
as  it  stood  after  the  introduction  of  the  receipt.  The  majority 
of  this  court  think  that  the  Circuit  Court  might  have  been 
understood  as  having  reference  to  the  case  as  it  stood  after  the 
introduction  of  the  receipt.  But,  it  should  be  observed  that 
in  the  second  instruction  the  Circuit  Court  expressly  charged 
the  jury  that  the  introduction  of  the  receipt  made  a  prima 
facie  case  for  the  defendant,  and  imposed  upon  the  plaintiff 
the  burden  of  explaining  the  receipt.  It  will  be  seen  that  the 
legal  effect  of  the  receipt  is  expressed  in  language  that  is 
unmistakable.  In  the  majority  opinion  this  is  not  denied,  but 
it  is  said  that  the  jury  might  have  been  misled  by  the  omis- 
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sion  to  keep  the  legal  eflTect  of  the  receipt  before  their  minds. 
Omission  to  repeat  an  instruction  cannot,  I  think,  be  regarded 
as  ground  for  reversal. 

Again,  where  a  jury  is  instructed  that  the  burden  of  proof 
is  upon  the  defendant  it  is  to  be  understood  that  the  court 
refers  to  the  issue  as  made  by  the  pleadings,  unless  there  is 
something  to  indicate  that  the  court  refers  to  the  status  of  the 
case  at  some  particular  point  in  the  progress  of  the  trial.  In 
this  case  there  is,  to  my  mind,  not  only  no  such  indication^ 
but  the  idea  seems  to  be  precluded.  To  suppose  that  the  court 
referred  to  the  status  of  the  case  after  the  introduction  of  the 
receipt  would  involve  a  palpable  contradiction  of  terms. 
Under  such  a  construction  of  the  instructions  the  jury  must 
have  understood  the  court  as  saying  in  substance  that  although 
the  introduction  of  the  receipt  meide  sl prima  fizcie  case  for 
the  defendant,  still  the  burden  of  proof  remained  upon  the 
defendant,  and  he  could  not  succeed  without  additional  evi- 
dence. If  we  suppose  the  jury  so  understood  the  court  we 
must  suppose  that  they  were  ignorant  of  the  meaning  of  the 
language  used ;  but  as  that  is  free  from  ambiguity  or  obscurity 
such  a  supposition  is  not  allowable. 

Mr.  Justice  Beck  concurs  with  me  in  this  dissent. 


Jenks  v.  Osoeola  Township. 


1.  Garnishment:  municipal  corporation.  The  rule  that  municipal 
colorations  shall  not  be  garnished  is  not  limited  to  cases  where  it  would 
interfere  with  the  discharge  of  corporate  duties  but  is  uniyersal  in  its 
application. 

2. : :  PRACTiCB.    An  objection  based  upon  the  exemption  of 

'  municipal  corporations  from  garnishment  need  not  be  made  before  the 
commissioner,  but  will  be  in  time  if  raised  when  the  answer  is  filed. 

Appeal  J^rom  Clarke  Circuit  Court. 

FEroAY,  April  6. 

The  defendant  was  garnished  as  the  supposed  debtor  of  one 
Densmore.    At  the  next  term  of  court,  and  on  the  14th  day 
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of  February,  1876,  a  commissioner  was  appointed  to  take  the 
answer  of  the  defendant  as  snch  garnishee.  On  the  22d  day 
of  February  the  commissioner  filed  the  answer  of  the  gar- 
nishee. It  was  admitted  that  the  defendant  was  indebted  to 
said  Densmore  in  the  sum  of  three  hundred  and  sixty  dollars. 
On  the  24th  of  February  the  defendant  filed  a  motion  to  dis- 
charge the  attachn>ent  and  quash  the  levy  of  the  writ  of 
attachment  so  far  as  the  garnishment  of  the  defendant  was 
concerned,  on  the  ground  that  defendant  was  a  municipal  cor- 
poration and,  therefore,  not  subject  to  garnishment,  which 
motion  being  sustained  the  plaintiff  appeals. 

S.  P.  Ayrea  and  Phaney  dk  Temple^  for  appellant. 

Wilson  <&  Stephens^  for  appellee. 

Seevees,  J. — Both  parties  have  treated  defendant  as,  and 
thereby  practically  conceded  it  to  he,  a  municipal  corporation, 
1.  GARNISH-  capable  of  suing  and  being  sued,  and  we  shall 
iplf  w)n)ora-  c<^^^s'^®^  *'^®  question  for  determination  as  it  has 
"°°*  been  presented  by  counsel.    The  Code  provides 

that  "  a  municipal  corporation  shall  not  be  garnished."  Sec. 
2976.  It  is  insisted  that  it  was  not  intended  to  exempt  mu- 
nicipal corporations  from  the  process  of  garnishment  in  all 
cases  but  only  to  an  extent  sufiicient  to  protect  them  against 
embarrassment  in  the  execution  of  their  political,  civil  or 
corporate  duties.  But  the  exemption  applies  to  all  cases,  and 
if  the  intent  had  been  as  counsel  claim  the  general  assembly 
should  have  so  provided.  Instead  of  so  doing,  in  plain  and 
concise  language  it  has  been  provided  that  such  corporations 
shall  not  be  garnished.  What  warrant  is  there  for  interpola- 
ting into  the  statute  conditions  and  exceptions?  None,  we 
think.  On  the  contrary  there  are  good  reasons  why  this 
should  not  be  done.  If  the  construction  claimed  by  counsel 
should  prevail,  then,  instead  of  every  case  turning  upon  the 
language  of  the  statute,  the  inquiry  would  be,  does  the  par- 
ticular garnishment  interfere  with  the  political,  civil  or  cor- 
porate duties  of  the  defendant?  if  so,  how  seriously  will  it  be 
embarrassed?    and  these  questions  must  be  determined  by 
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jurors  under  instructions  of  the  court.  We  cannot  sanction 
such  a  construction. 

II.     It  is  urged  that  such  corporation  may  waive  the  ex- 
emption, and  it  was  so  held  in  Clapp  v.  Walker  <&  Davis j  25 

2^ . .  Iowa,  315.     In  that  case  there  were  two  trials  in 

practice.  ^{jq  eourt  below.  The  corporation  did  not,  by  either 
motion  or  answer,  raise  the  question  of  its  liability  to  the 
process  of  garnishment.  Nor  was  any  question  raised  on 
the  first  trial  as  to  its  non-liability  to  be  garnished.  A 
motion  was  filed  for  a  new  trial,  which  was  granted,  but  the 
question  as  to  the  exemption  of  the  corporation  was  not  a 
ground  of  such  motion.  On  the  second  trial  the  corporation 
asked  the  court  to  instruct  the  jury  it  was  not  liable  to  such 
process,  which  was  refused,  and  this  court  held  there  was  no 
error  because  there  was  no  such  issue  before  the  jury.  The 
present  case  is  very  different.  A  commissioner  having  been 
appointed  to  take  the  answer  of  the  defendant  as  to  its  indebt- 
edness to  the  principal  defendant,  it  is  insisted  that  the 
exemption  should  have  been  claimed  before  him.  It  is  true 
the  defendant  might  have  so  claimed,  but  the  commissioner 
had  no  power  to  determine  this  question,  and,  had  there  been 
a  refusal  to  answer  touching  the  indebtedness,  it  is  possible 
the  defendant  would  have  been  in  default.  But,  however  this 
may  be,  the  answer  made  before  the  commissioner  was  proper 
and  such  as  was  contemplated  by  his  appointment.  Upon 
the  filing  of  the  commissioner's  report,  and  at  the  same  term 
of  court,  the  defendant  raised  the  question  as  to  its  liability 
tinder  the  law.  This  was  sufficient  as  to  time,  and  it  was  the 
proper  place  and  there  was  no  waiver. 

Affibhed. 
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Cbosley  V.  Calhoon  BT  AL, 

1.  Administrator:  order  of  probate  court:  estoppel.    An  order 

of  discharge  of  an  administrator  does  not  amount  to  an  abjudication 
that  an  heir  of  the  intestate,  whom  the  administrator  reported  that  he 
was  unable  to  find,  is  in  fact  dead,  nor  will  it  estop  such  heir  or  his 
creditors  from  claiming  his  distributaye  share  of  the  estate. 

2.  :  evidence:  admissibilttt.  An  authenticated  copy  of  a  confes- 
sion of  judgment  in  another  State  by  the  heir  was  held  to  be  admissi- 
ble in  an  action  to  recover  his  share  from  the  other  heirs,  among  whom 
the  estate  had  been  distributed. 

Appeal  Jrom  Page  Circuit  Court. 

Fbiday,  Apbil  6. 

On  the  17th  day  of  April,  1875,  the  plaintiff  commenced 
an  action  against  James  Calhoon  upon  a  judgment  recovered 
in  the  District  Court  of  California,  against  said  James  Cal- 
hoon, for  the  sum  of  six  hundred  and  seventy-five  dollars,  and 
interest  at  the  rate  of  ten  per  cent,  and  ten  dollars  costs,  all 
payable  in  gold  coin  of  the  United  States.  The  petition 
alleged  the  non-residence  of  the  defendant,  and  asked  a  writ 
of  attachment  which  was  served  by  garnishing  John,  Alex- 
ander and  David  Calhoon.  The  garnishees  answered  that 
they  were  not  indebted  to  the  defendant  in  the  principal  suit, 
and  that  they  had  no  property  of  any  kind  in  their  possession 
or  under  their  control  belonging  to  him.  The  plaintiff  con- 
troverted the  answers  of  the  garnishees.  The  issue  joined 
was  tried  by  the  court,  and  judgment  waa  rendered  against 
each  of  the  garnishees  for  the  sum  of  $302.77  and  costs.  The 
garnishees  appeal.  The  material  facts  are  stated  in  the 
opinion. 

Wm.  McPherriuy  for  appellants. 

i\r.  B.  Moore  and  Barcrofty  Given  <&  Drahelhy  for  appellee. 

Day,  Ch.  J. — On  the  9th  day  of  Docember,  1870,  James 
Calhoon  confessed  a  judgment  in  the  District  Court  of  Cali- 
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fomia,  for  Sacramento  oounty,  in  faror  of  plaintiif  for  the  sura 
of  $675,  interest  and  costs.  The  evidence  clearly  establishes 
that  James  CalhooD,  who  confessed  this  judgment,  is  a  son  of 
George  Calhoon,  and  brother  of  the  garnishees.  Gteorge  Cal- 
boon  departed  this  life  on  the  14th  day  <5f  December,  1872, 
intestate,  and  on  the  7th  day  of  January,  1872,  John  Calhoon, 
one  of  the  garnishees,  was  duly  appointed  administrator  of  the 
estate.  On  the  20th  day  of  April,  1873,  the  administrator 
filed  a  report,  in  which  the  following  statement  occurs:  "He 
further  represents  that  the  children  of  the  decedent  are  Eliza 
Calhoon,  now  intermarried  with  John  Coffey  in  Ohio,  David 
Calhoon,  Alexander  Calhoon  and  John  Calhoon,  living  in  Page 
county,  Iowa,  and  James  Calhoon  who  is  supposed  to  be  dead 
•without  issue  for  the  following  reasons,  viz:  that  about  twenty- 
three  years  ago  he  left  his  father's  home,  in  Ohio,  after  receiv- 
ing advancements,  and  went  to  the  State  of  California,  since 
which  time  the  friends  have  had  no  word  from  him,  excepting 
at  one  time,  and  that  was  more  than  seven  years  ago.  The 
administrator  has  made  diligent  inquiry  since  his  appoint- 
ment to  find  some  tidings  concerning  the  said  James,  but 
without  avail." 

On  the  5th  day  of  June,  .1874,  the.  administrator  made  his 
final  report.  In  this  report  he  shows  that  he  had  paid  to  the 
children  and  heirs  of  the  deceased  the  following  sums:  to 
David,  $500 ;  to  Eliza,  $1,739.05 ;  to  Alexander,  $1,915 ;  to  him- 
self, $975,  making  to  each  one,  in  connection  with  advance- 
ments received  from  their  father  in  his  lifetime,  the  sum  of 
$3,015.  This  report  renews  the  suggestion  as  to  the  absence 
and  supposed  death  of  James,  states  that  there  is  on  hand  for 
distribution  the  sum  of  $1,730.47,  asks  that  the  administrator 
be  allowed  to  distribute  this  sum  among  the  four  heirs  known 
to  be  living,  and  that,  upon  the  filing  of  the  receipt  of  each 
one  for  the  one-fourth  part  thereof,  he  be  discharged  from 
further  trusts  and  liabilities.  On  the  29th  day  of  June  the 
administrator  filed  the  receipts  of  David  and  Alexander  Cal- 
hoon, and  of  himself,  for  the  sum  of  $432.65,  in  full  of  their 
respective  balances  of  the  distributive  share  of  said  estate. 
The  administrator  gave  due  notice  by  publication  that  at  the 


Digitized  by 


Google 


JUNE  TERM,  1877.  659 

Crosley  y.  Calboon. 

June  Term,  1874,  of  the  Page  County  Circuit  Court,  he  would 
submit  his  final  report  and  ask  to  be  discharged.  At  said  term 
the  Circuit  Court  made  the  following  order:  "The  final 
report  of  the  administrator,  John  Calhoon,  is  now  examined 
and  approved,  and  it  appearing  to  the  court  that  said  admin- 
istrator has  made  full  settlement  of  said  estate,  paid  all  claims, 
and  made  distribution  as  provided  bj  law,  he  is,  therefore, 
discharged." 

I.  It  is  claimed,  by  appellants,  that  this  order  of  the  court 
amounts  to  an  adjudication  that  James  Calhoon  was  dead  at 
1.  ADHixxs-  the  date  of  the  decease  of  his  father,  and  that  it 
derof  probate  is  binding  upon  James  Calhoon  and  his  creditors 
pel.   '  as  res  adjudicata.    The  probate  j urisdiction  of  the 

Circuit  Court  is  conferred  by  section  2312  of  the  Code,  which 
is  as  follows:  *'The  Circuit  Court  of  each  county  shall  have 
original  and  exclusive  jurisdiction  of  the  probate  of  wills,  and 
the  appointment  of  such  executors,  administrators,  or  trustees 
as  may  be  required  to  carry  the  same  into  effect;  of  the  set- 
tlement of  the  estates  of  deceased  persons,  and  of  the  persons 
and  estates  of  minors,  insane  persons,  and  others  requiring 
guardianship,  including  applications  for  the  sale  of  real  prop- 
erty belonging  to  any  such  estate,  except  as  prescribed  in 
chapters  one  and  three,  of  title,  fifteen. 
.  The  appellee  insists  that  neither  in  this  section  nor  else- 
where is  any  jurisdiction  conferred  upon  the  probate  court  to 
determine  who  are  entitled  to  distributive  portions  of  an  estate; 
citing  Granger  v.  Bassetty  98  Mass.,  462;  McLaughUn  v. 
McLaughlin^  4  Ohio  St.,  508;  Sherwood  v.  Wooater^  11  Paige, 
449,  and  other  cases. 

Without  determining  whether  or  not,  in  any  event,  the  Cir- 
cuit Court  as  a  court  of  probate  has  jurisdiction  to  determine 
who  are  heirs  of  an  estate  and  entitled  to  distribution,  we  are 
clearly  of  opinion  that  the  order  made  in  this  case  does  not 
estop  James  Calhoon,  nor  his  creditors,  from  insisting  that 
he  was,  at  the  time  of  the  intestate's  death,  an  heir  and 
entitled  to  a  share  of  the  estate.  The  order  was  made  simply 
upon  an  application  of  the  administrator,  for  the  approval  of 
his  report,  and  his  discharge  from  further  trust  and  liability. 
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No  notice  of  the  application  was  given  to  James  Calhoon,  for 
the  whole  proceeding  was  conducted  upon  the  theory  that  he 
was  dead,  without  issue. 

The  jurisdiction  of  the  court,  if  any  such  it  has,  was  not 
invoked  for  the  purpose  of  determining  who  were,  or  were 
not,  heirs  of  the  decedent.  No  such  question  was  submitted 
to  the  court  for  determination,  and  it  cannot  be  claimed  that 
any  such  question  was  determined.  The  roost  that  can  be 
claimed  for  the  order  is,  that,  if  the  administrator  has  acted 
'in  good  faith,  without  fraud  or  concealment,  he  is  exonerated 
from  further,  liability  to  the  heirs.  The  heirs,  who  are  recog- 
nized as  such  in  the  administrator's  report,  received  the  sums 
paid  to  them  provisionally.  If  other  heirs  appear  and  estab- 
lish their  claim  to  a  distributive  share  the  heirs  who  have 
received  the  whole  estate  must  account  for  the  sums  received 
above  their  proper  share.  The  judgment  of  the  court  in  this 
case  recognizes  the  binding  effect  of  the  order  discharging 
John  Calhoon,  and  holds  him  equally  liable  with  the  otlier 
garnishees,  for  enough  of  the  share  of  James  Calhoon  to  sat- 
isfy the  plaintiff's  judgment.  The  court  below  gave  to  the 
order  of  discharge  all  the  effect  to  which  it  is  entitled. 

II.  The  plaintiff  introduced  an  authenticated  copy  of  the 
confession  of  judgment  of  James  Calhoon  in  favor  of  plain- 
2.  — -:  evi-    tiff,  dated  December  9th,  1870.    The  defendants 

sibiiity.  '  objected  to  the  introduction  of  this  evidence  and 
assign  the  admission  of  it  as  error.  It  is  claimed  that  it  can- 
not be  received  as  evidence  against  the  defendants  that  James 
Calhoon  was  alive  at  the  time.  If  James  Calhoon  had  written 
a  letter  of  that  date,  and  the  handwriting  had  been  fully  iden- 
tified, it  would  be  competent  evidence  that  he  was  alive  on  that 
day.  The  execution  of  the  confession  is  fully  proved,  and  that 
it  is  competent  evidence  we  entertain  no  doubt.  But,  even  if 
it  were  not  competent  the  admission  of  it  is  error  without 
prejudice,  for  it  is  fully  proved  by  independent  testimony  that 
James  Calhoon  was  alive  on  the  day  this  confession  purports 
to  have  been  made. 

III.  It  is  claimed  that  there  is  no  proof  that  James  Cal- 
hoon was  alive  when  his  father  died.    The  answer  to  this  is 
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that  tliere  is  no  proof  that  he  was  then  dead.  He  was  alive  on 
the  9th  day  of  Deceniber,  1870,  two  years  before  the  death  of 
his  father.  There  is  no  legal  presumption  that  he  died  in  the 
mean  time.    The  record  discloses  no  error. 

Affirmed. 


Callanan  v.  The  Cotjntt  of  Madison. 

1.  Statute  of  Limitations:  taxes  erroneously  paid.  A  cause  of 
action  for  the  recovery  from  the  conniy  of  taxes,  illegally  assessed,  and 
paid  in  ignorance  of  that,  fact,  accrues  at  the  very  moment  of  payment, 
and  the  action  is  barred  after  the  lapse  of  five  years  from  that  time. 


2. 


It  is  not  necessary  that  tiie  tax  be  adjudged  to  be  illegal 


before  the  cause  of  action  shall  accrue. 


Appeal  from  Madison  Ci/rcmt  Cov/rt. 

Friday,  April  6. 

Action  to  recover  for  money  paid  in  the  purchase  of  certain 
lands  sold  by  the  treasurer  of  Madison  county  in  1864  for  the 
taxes  of  prior  years.  The  tax  sale  was  made  to  plaintiff's 
grantor,  and  it  has  been  found  that  the  lands  were  not  subject 
to  taxation.  The  defendant,  in  its  answer,  sets  up  that  the 
title  acquired  by  plaintiff  under  the  tax  deed  was  or  has 
become  valid,  and  pleads,  as  a  further  defense,  that  the  action 
is  barred  by  the  statute  of  limitations.  The  cause  was  sub- 
mitted to  the  court  without  a  jury,  upon  an  agreed  statement 
of  facts,  and  judgment  was  rendered  for  defendant.  Plaintiff 
appeals. 

BarcTofty  Oiven  cfe  Drabelle,  for  appellant. 

Byram  Leonard^  for  appellee. 

Beck,  J. — I.     The  land  was  sold  for  taxes  in  1864;  the 

action  was  commenced  in  1874.     We  are  first  required  to 

1.  STATOTR  of  determine  whether  plaintiff's  claim  is  barred  by 

te™es^eVrone-  ^®  Statute  of  limitations.    Actions  of  this  char- 

ousiy  paid.      ^^^^j.  ^^  barred  in  five  years  from  the  time  the 
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causes  thereof  accrued.  Code,  §  2529,  par.  4.  When  did  plain- 
tiff's cause  of  action  accrue? 

Plaintiff  bases  his  right  to  recover  upon  Rev.,  §  762  (Code, 
§  870),  which  provides  that,  "  In  all  cases  where  any  person 
shall  pay  any  tax,  interest  or  costs,  or  any  portion  thereof 
that  shall  thereafter  be  found  to  be  erroneous  or  illegal,  * 
*****  the  board  of  supervisors  shall 
direct  the  treasurer  to  refund  the  same  to  the  tax  payer." 

The  cause  of  action  accrues  under  this  provision  at  the  very 
moment  of  payment  of  the  taxes,  if  at  that  time  the  tax  paid 
was  erroneous  or  illegal.  The  right  of  the  plaintiff  and  lia- 
bility of  the  county  do  not  depend  upon  future  acts  to  be  done 
or  suffered  by  either — their  relation  as  creditor  and  debtor  is 
fixed  by  the  illegality  of  the  tax.  K  it  be  illegal  or  errone- 
ous plaintiff  has  a  right  of  action  at  the  very  time  of  pay- 
ment, for  the  county  had  no  right  to  receive  the  money  and 
held  it  from  the  first  subject  to  plaintiff's  claim.  The  propo- 
sition, to  our  minds,  need  but  be  stated  to  receive  assent. 

II.  Plaintiff's  counsel,  however,  insists  that  under  the 
language  of  the  section  above  cited  some  afl^mative  act  must 

2.  — : .  be  had  to  fix  the  time  at  which  plaintiff's  right  of 

action  accrued.  They  rely  upon  these  words  of  the  statute, 
viz:  "When  any  person  shall  pay  any  tax  *  *  thcct 
ehally  thereafter^  he  found  to  be  erroneous  or  illegal,"  etc. 
They  insist  that  the  tax  must  be  fovmd  to  be  illegal  or  erro- 
neous. By  this  they  mean  that  the  error  or  illegality  must  be 
adjudged  to  exist,  in  some  proper  proceeding.  As  the  ille- 
gality of  the  tax  in  question  was  not  so  adjudicated  until 
within  five  years  of  the  commencement  of  the  action,  recovery 
is  not  barred.  But  no  such  meaning  can  be  attached  to  the 
language.  If  such  had  been  the  legislative  intention  words 
would  have  been  used  capable  of  such  an  interpretation. 
Those  before  us  are  not.  The  meaning  of  the  language  is 
clearly  this:  the  supervisors  shall,  when  it  appears  that  the 
tax  was  erroneous  or  illegal,  direct  the  treasurer  to  refund  the 
same.  It  is  used  to  prescribe  the  duty  of  the  board  of  super- 
visors, and  requires  them  to  exercise  investigation  and  official 
action  to  determine  the  fact  of  the  county's  liability.    It  can- 
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not  be  claimed  that  no  liability  existed  before  such  action. 
The  supervisors  are  to  ascertain  the  liability,  and  when  it  is 
found  by  them  are  to  order  payment  to  be  made  in  discharge 
thereof.  If  they  find  the  liability,  it  must  have  had  an  exist- 
ence; if  it  existed,  plaintiff's  cause  of  action  also  existed.  The 
cause  of  action  accrued  when  the  liability  first  had  an  exist- 
ence, and,  as  we  have  seen,  that  was  the  moment  the  money 
was  paid  for  illegal  or  erroneous  taxes. 

If  plaintiff's  cause  of  action  did  not  accme,  according  to 
plaintiff's  view  of  the  case,  until  the  illegality  or  error  in 
the  tax  had  been  adjudicated,  these  results  would  have  fol- 
lowed: 1.  His  cause  of  action  would  not  accrue  imtil  he 
brought  an  action  to  recover  the  lands.  This  he  has  not  done. 
His  action  has  not  accrued,  and  therefore  he  cannot  recover, 
for  no  man  can  recover  on  a  cause  of  action  that  has  not 
accrued.  2.  Or  his  cause  of  action  would  not  accrue  nntil 
after  an  action  for  the  taxes  is  brought.  But  here  is  the  same 
result,  he  cannot  recover  in  such  action  because  his  cause  of 
action  has  not  accrued.  3.  Or  he  must  bring  an  action  with- 
out a  claim  to  recover,  in  order  to  settle  the  legality  of  the 
tax.  But  the  law  will  not  countenance  such  unnecessary  mul- 
tiplication of  suits.  4.  The  action  to  determine  the  legality 
of  the  tax  may  be  brought  by  another  plaintiff  against  the 
county,  or  in  a  suit  between  other  parties  the  question  may 
be  determined.  But  the  plaintiff  in  the  first  case,  and  both 
the  plaintiff  and  defendant  in  the  second,  would  not  be  bound 
by  such  proceedings.  The  absurd  results  in  all  these  cases 
show  the  unsoundness  of  plaintiff's  position. 

We  conclude  that  plaintiff's  action  was  barred  by  the  stat- 
ute of  limitations. 

The  conclusion  we  reach  renders  the  determination  of  the 
question  involving  the  validity  of  the  title  acquired  by  plain- 
tiff under  the  tax  sale  and  decKl  unnecessary. 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 
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Snell  v.  This  City  of  Fort  Dodge  et  ax. 

1.  Taxation:  assessmbkt:  manner  of.    Where  the  assessor  emplojred 

another  to  make  the  valuations  of  properly,  which  were  afterwards  sub- 
mitted to  him  for  correction  dnd  approval,  the  assessment  thus  made 
was  held  not  to  be  invalid. 

2.  : :  LEVY.    An  assessment  upon  the  property  in  question 

having^  been  made  in  1869,  and  afterwards,  during^  the  same  year,  the 
town  in  which  the  property  lay  having"  become  incorporated  as  a  dty, 
it  was  the  duty  of  the  auditor  to  base  the  levy  for  1870  upon  the  assess- 
ment for  1869. 

:  EQUALIZATION  OF  TAXES.  The  books  of  assessment  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  to  be  in  possession 
of  the  board  of  equalization  on  the  first  Monday  of  May,  when  it  is  the 
duty  of  the  taxpayer  to  appear  if  he  has  reason  to  complain  of  the 
assessment. 


8. 


intent  to  levy:  municipal  corporation.    Where  a  motion 


to  **  levy  a  tax  of  one  per  cent  upon  the  taxable  property ''  of  a  city  ^ 
carried  in  its  city  council,  and  the  clerk  duly  certified  to  the  auditor  that 
such  a  levy  had  been  made,  it  was  held  that  the  action  of  the  council 
amounted  to  a  present  levy,  and  that  the  tax  thereunder  was  a  valid  one. 

Apfeal  from  Wehster  Circuit  Court. 

Wednesday,  April  17. 

Action  in  equity  to  restrain  the  collection  of  city  taxes  on 
certain  real  property  belonging  to  the  plaintiiBT,  situate  within 
the  corporate  limits  of  the  defendant,  on  the  grounds,  as  stated 
in  the  petition:  1.  That  there  never  was  an  assessment  made 
by  an  assessor  elected  foror  appointed  by  the  city,  and  returned 
as  provided  by  law,  on  which  to  predicate  a  levy.  2.  That 
the  city  council  never  caused  the  levy  to  be  certified  to  the 
board  of  supervisors  as  provided  by  law.  3.  That  the  county 
auditor  on  his  own  motion  and  without  authority  of  law  placed 
said  levy  on  the  tax  lists  and  determined  the  tax  upon  said 
property  from  the  valuation  of  the  township  assessor,  made  in 
1869.  4.  That  no  taxes  were  levied  by  the  council  of  said 
city. 

The  answer  denies  the  material  allegations  in  the  petition, 
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and  defendant  insists  there  was  a  valid  assessment  and  levy 
and  the  substantial  requirements  of  law  complied  with. 

There  was  a  reference  and  a  finding  that  there  was  no  valid 
assessment,  and  the  taxes  illegal  and  void.  This  finding  was 
confirmed  by  the  court,  a  decree  accordingly  entered  and 
defendants  appeal. 

Frank  Farrell  and  John  paragJUy^  for  appellants. 
Theo.  Hawleyy  for  appellee. 

Seevebs,  J. — The  defendant  was  duly  incorporated  as  early 
as  the  2d  day  of  December,  1869,  on  which  day  the  council 
iield  their  first  meeting.  On  May  2,  1870,  an  assessor  was 
appointed  by  such  council,  and  on  the  16th  day  of  said  month 
he  duly  qualified  as  such. 

Previous  to  the  incorporation  the  territory  embraced  in  the 
city  limits  formed  a  part  of  Wahkonsa  township,  and  the  said 
assessor  in  listing  and  assessing  the  property  in  the  city  copied 
from  the  assessment  made  in  said  township  for  1869,  and  in 
no  other  way  or  manner  was  the  value  of  the  property  ascer- 
tained. 

One  Smith  was  the  duly  elected  and  qualified  assessor  for 
said  township  in  1869,  and  all  the  entries  in  the  assessment 
book  for  said  year  are  in  the  handwriting  of  Thos.  Sergeant. 
The  latter  made  the  assessment,  wrote  up  the  book,  which 
was  regular  on  its  face,  and  properly  returned  and  filed. 
Attached  thereto  and  forming  a  part  thereof  was  the  foUow- 
ins:  return: 


"•o 


"State  of  Iowa,      ) 
Webster  County,    f  ^ 

"I,  James  D.  Smith,  assessor  of  Wahkonsa  township,  in  said 
county,  do  hereby  certify  that  the  values  of  all  the  real  and 
personal  property,  moneys  and  credits,  required  to  be  listed 
for  taxation  by  me,  is  truly  returned  and  set  forth  in  the 
annexed  list,  and  that  in  every  case  I  have  diligently  and  by 
the  best  means  in  my  power  endeavored  to  ascertain  the  true 
amount  and  value  of  all  taxable  property,  moneys  and  credits, 
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and  as  I  verily  believe  the  full  value  thereof,  estimated  by  the 
rules  prescribed  by  law,  is  set  forth  in  the  list  aforesaid;  that 
.  in  no  case  knowingly  have  I  omitted  to  assess  any  property 
which  by  law  I  am  required  to  assess,  nor  have  I  connived  at 
any  violation  or  evasion  of  any  of  the  requirements  of  the 
law  in  relation  to  the  listing  or  valuation  of  property,  moneys 
or  credits  of  any  kind  for  taxation. 

"Given  under  my  hand  the  7th  day  of  June,  1869. 

James  D.  Smith, 
Assessor  of  Wahkonsa  Township^' 

Sergeant  was  employed  by  the  assessor  and  made  the  valaa- 
tions  of  property,  but  submitted  the  same  to  the  assessor  from 
time  to  time  for  approval. 

Under  the  facts  above  stated  it  becomes  necessary  to  deter- 
mine: 

I.     Whether  the  assessment  made  in  1869,  by  the  township 

assessor,  was  legal  and  valid.     We  are  of  the  opinion  it  was. 

1.  TAXATION :  It  is  immaterial  by  whom  the  clerical  duty  of  list- 
assessment:  .  .1  i.  ji  J?  '  ij 
manner  of.      mg  the  property  was  done,  for  in  no  manner  could 

that  affect  the  taxpayer  injuriously.     It  is  true  that  Sergeant 
fixed  the  values  of  the  property  in  the  first  instance,  but  the 
assessor  had  a  supervision  over  his  work,  examined  it  from 
time  to  time,  and  finally  adopted  it  as  his  act.    Conceding 
that  the  taxpayer  is  entitled  to  have  the  best  judgment  of  the 
legally  elected  assessor  in  determining  the  value  of  his  prop- 
erty, it  by  no  means  appears  that  he  has  not  had  such  judg- 
ment exercised.     It  is  not  pretended  that  the  judgment  of 
the  assessor  was  in  any  manner  influenced  by  what  was  done 
by  Sergeant.     The  statute  does  not  undertake  to  specify  in 
'  what  way  or  manner  the  assessor  shall  determine  the  value 
of  the  property  to  be  assessed;  and,  in  the  absence  of  fraud,  or 
"  evidence  tending  to  show  any  prejudice  or  wrong  to  the  tax- 
'  payer,  we  are  unable  to  say  the  assessment  made  was  a  nullity. 
(  If  the  assessor  has  exercised  his  judgment  and  arrived  at  a 
'  conclusion,  we  cannot  say  that  the  means  or  measures  taken 
to  inform  himself  upon  the  subject  matter  within  his  juris- 
diction were  improper  and  illegal.       Should  we  do  so  we 
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would  be  usurping  the  office  and  perfofming  the  duties  of 
assessors. 

II.  Having  ascertained  that  the  assessment  of  1869  was 
legal  and  valid  and  the  plaintiff  ^s  property  duly  and  legally 
^ .  assessed  at   that  time,  it  becomes  necessary  to 

levy.  determine  whether  another  assessment  was  neces- 

sary in  1870,  and,  if  so,  whether  the  one  made  was  legal. 

Under  the  law  as  it  then  existed,  and  is  still  in  force,  there 
oould  be  no  new  and  independent  valuation  and  assessment 
of  real  property  made  by  the  assessor  in  1870,  except  as  to 
such  as  had  been  omitted  in  1869.  If  the  assessor  elected  or 
appointed  in  1870  had  undertaken  to  assess  and  place  a  differ- 
ent value  on  real  property  from  that  fixed  in  1869  such  act 
would  have  been  without  authority  of  law,  and  a  levy  of  taxes 
based  thereon,  we  incline  to  think,  would  have  been  of  doubt- 
ful propriety,  if  not  void.  As  to  such  property  it  is  a  matter 
of  grave  doubt  whether  the  assessor  had  anything  to  do  there- 
witli.  As  a  matter  of  convenience  he  might  list  it,  but  he 
was  not  required  to  do  even  this;  but,  when  the  county 
auditor  made  out  the  tax-books  for  that  and  all  other  evenly 
numbered  years,  it  was  his  duty  to  make  up  the  proper  list 
from  the  books  of  the  previous  year,  so  far  as  all  real  property 
that  liad  been  assessed  and  taxed  during  that  year  was  con- 
oerned,  and  calculate  the  taxes  thereon,  based  on  the  values  as 
fixed  and  determined  by  the  books  in  his  office.  Eev.,  Sees. 
719,  720;  Code,  Sec.  812;  Chap.  138,  Sec.  2,  Laws  of  the 
Twelfth  General  Assembly.  Such  being  true,  it  was  wholly 
immaterial  how,  when,  or  in  what  manner  the  assessor  of  1870 
performed  his  duties,  provided  the  levy  was  based  on  the 
assessment  of  1869,  and  the  amount  of  taxes  ascertained  by 
calculations  based  on  the  values  fixed  by  such  assessment. 

III.  It  is  urged  that  the  plaintiff  and  other  taxpayers  were 
deprived  of  the  right  to  appear  before  the  board  of  equaliza- 
3. — :  eauai-  tiou,   which  at  that  time  was  composed  of  the 

taxes.  townsliip   trustees,   and   they   were   required    to 

meet  for  the  performance  of  that  duty  on  the  first  Monday  in 
May.  Chap.  89,  Laws  of  the  Thirteenth  General  Assembly. 
The  argument  of  the  appellee  is  based  on  the  assumption  that 


Digitized  by 


Google 


568  SUPREME  COURT  OF  IOWA, 

i 

Snell  T.  The  City  of  Fort  Dodge. 

as  the  assessor  of  1870  did  not  qualify  until  alter  the  first 
Monday  in  May  the  board  of  equalization  could  not  have  bad 
before  them  the  assessment  made  by  him.  But  as  such  asses- 
sor had  no  duty  to  perform  as  to  real  property  assessed  in 
1869,  and  could  not  under  the  law  assess  the  same,  the 
assumption  is  not  legally  correct.  The  assessment  of  1869, 
together  with  all  corrections  made  therein  by  the  board  of 
equalization  of  that  year,  if  any  such  there  were,  in  the 
absence  of  any  showing  to  the  contrary  must  be  presumed 
to  have  been  in  existence  add  in  the  custody  of  the  county 
auditor  at  the  time  fixed  by  law  for  the  meeting  of  such  board 
in  1870.  Such  books  are  public  records,  open  to  the  inspec- 
tion of  all.  There  is  no  showing  made  whether  or  not  the 
board  met  on  the  appointed  day,  but  the  presumption  is,  and 
must  be  under  such  circumstances,  that  they  performed  their 
duty  at  the  proper  time  required  by  l|w.  It  must  be  further 
presumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  such  board  had  before  them  the  proper  books  and  papers 
to  enable  them  to  perform  their  duties.  Such  being  the  case, 
the  plaintiflf  was  not  deprived  of  the  opportunity  of  having 
the  assessment  of  his  property  corrected,  and  he  was  not, 
therefore,  deprived  of  any  substantial  right. 

IV.     On  the  4th  day  of  April,  1870,  "  Fessler  (a  member 
of  the  city  council)  moved  to  levy  a  tax  of  one  per  cent  on 

^ .  jjj^g^j  the   taxable  property  of  the  city  of  Ft.  Dodge. 

^clp^co?-""  Motion  prevailed,"  and  on  September  26,  1870, 
poration.  ^j^^  clerk  of  Said  council  duly  certified  to  the 
county  auditor  the  fact  that  such  a  levy  had  been  made.  It 
is  objected  that  the  foregoing  does  not  constitute  a  present 
levy,  but  only  an  intention  to  make  such  a  levy  at  some  future 
day.  In  this  view  we  do  not  concur.  The  intent  is  clear  and 
apparent  and  amounts  to  a  present  levy.  West  v.  WhUaJcery 
37  Iowa,  598.  Conceding  it  to  be  true  that  the  clerk  of  the 
council  certified  the  fact  of  such  levy  to  the  county  auditor 
without  the  positive  direction  of  the  council,  this  would  not 
be  such  an  irregularity  as  will  authorize  an  injunction  re- 
straining the  collection  of  the  taxes.  Iowa  Hailroad  Land 
Co,  V.  Carroll  County,  39  Iowa,  151.    Even  if  it  be  admitted 
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that  at  the  time  of  the  levy  no  full  and  complete  assessment 
had  been  made  and  returned,  this  would  not  be  sufficient  to 
warrant  us  in  declaring  the  taxes  void  and  restraining  their 
collection  by  an  injunction.  Parsons  v.  Childs^  36  Iowa,  108. 
Statutes  fixing  the  time  of  levying  taxes  will  be  deemed  direc- 
tory unless  the  taxpayer  by  reason  thereof  will  sustain  some 
substantial  injury.  Hill  v.  Wolfe^  28  Iowa,  677;  Easton 
V,  Savery^  44  Id.,  654. 

For  the  reasons  stated  the  decree  of  the  Circuit  Court  will 
be  reversed,  and  a  decree  entered  in  this  court,  if  counsel  for 
appellant  so  elect,  in  accordance  with  this  opinion. 

Revbbsed. 


Paine  v.  The  C,  E.  I.  &.  P.  E.  Co. 

1.  Bailroads:  thbeat  to  eject  passenger:  puNrrrvE  damages.  A 
mere  threat  by  a  conductor  to  e^ject  a  passenger  from  a  train  unless  the 
passenger  shall  pay  a  small  amoont  in  addition  to  the  regolar  fare 
because  unprovided  with  a  ticket,  even  though  he  had  tried  to  procure 
the  ticket  and  found  the  ticket  office  closed,  does  not  entitle  him  to  pun- 
itive damages. 

2. : :  MEASURE  OF  damages.    In  such  a  case,  where  no  malice 

or  wantonness  appeared  on  the  part  of  the  conductor,  the  passenger 
would  be  entitled  to  recover  the  amount  paid  in  excess  of  the  regular 
£Eire,  with  interest. 

Appeal  from  Jefferson  Circuit  Court. 

Tuesday,  April  17. 

The  plaintiff,  wishing  to  take  passage  on  defendant's  cars 
from  Eldon  to  Fairfield,  Iowa,  applied  for  a  ticket  at  the 
ticket-office  at  Eldon,  but  was  nnable  to  obtain  one,  the 
ticket  agent  being  absent.  He  then  took  a  seat  in  defendant's 
cars,  and  tendered  to  the  conductor  as  fare  the  price  usually 
charged  for  a  ticket.  The  conductor  refused  to  accept  the 
same  and  demanded  ten  cents  more,  being  the  excess  usually 
charged  to  passengers  who  neglected  to  procure  tickets  and 
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paid  on  the  cars.  The  plaintiff  objected  to  paying  it,  but 
finally  did  pay  it,  being  induced  to  do  so  by  a  threat  of  the 
conductor  to  stop  the  cars  and  put  him  off.  This  action  is 
brought  to  recover  for  the  ten  cents,  and  also  for  damages 
alleged  to  have  been  sustained  by  reason  of  tlie  discomfort 
and  insult.  Other  facts  are  stated  in  the  opinion.  Verdict 
for  plaintiff  for  $250.     Defendant  appeals. 

Thomas  F,  Withrowy  for  appellant. 

McCoid  cfe  Herouj  for  appellee. 

Adams,  J. — I.  At  the  time  the  plaintiff  applied  at  the 
ticket  office  for  a  ticket  two  other  persons,  one  Boerstler  and 
one  Russell,  applied  also  for  tickets.  Tbe  three  took  seats  in 
the  cars  together.  The  conductor  first  came  to  Boerstler  and 
asked  him  for  his  fare  and  Boerstler  tendered  the  price  of  a 
ticket  which  the  conductor  refused  to  accept  unless  he  should 
pay  ten  cents  more.  Thereupon  Boerstler  explained  to  the 
conductor  the  reason  why  he  had  no  ticket,  and  the  conductor 
insisted,  notwithstanding  the  reasons  given,  upon  his  paying 
the  extra  ten  cents,  and  informed  him  if  it  was  not  paid  he 
should  stop  the  cars  and  put  him  off  the  train.  Boerstler 
then  paid  the  full  amount  demanded.  The  conversation  be- 
tween the  conductor  and  Boerstler  was  heard  by  the  plaintiff. 
When  the  conductor  asked  him  for  fare  he  re-stated  what 
Boerstler  said.  What  occurred  between  the  plaintiff  and  the 
conductor  may  be  given  in  plaintiff's  own  language.  He  said: 
"I  objected  to  paying  it,  and  told  him  we  tried  to  get  tickets  and 
the  office  was  closed  and  it  was  impossible  to  get  one;  ho  was 
very  firm  and  positive,  and  I  thought  he  was  a  little  excited; 
I  told  him  that  was  not  business  to  have  a  ticket  office  closed 
and  then  ask  for  more;  then  he  said  he  did  not  want  to  hear 
any  more  rigmarole;  he  said  I  would  have  to  pay  or  get  off 
the  train;  he  said  he  guessed  they  knew  their  business;  he 
said  I  should  pay  it  or  he  would  stop  the  train  and  put  me 
off;  he  said  he  did  not  want  to  go  over  that  rigmarole  again, 
that  I  had  heard  what  he  said  to  Mr.  Boerstler;  I  wont  say 
positive  but  I  think  he  was  a  little  excited;  hedidnU  use  any 
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violence;  I  felt  humiliated  that  the  man  had  power  over  me; 
I  shonld  judge  there  were  eome  fifteen  or  twenty  in  the  car; 
I  listened  to  hear  all  I  could  of  the  conversation  between  the 
conductor  and  Boerstler;  when  he  came  to  me  I  offered  him 
seventy  cents,  and  he  said  he  would  have  to  have  ten  cents 
more;  I  am  sure  the  conductor  was  ^  little  excited,  and  not 
only  so,  but  he  was  a  little  insulting;  then  I  undertook  to 
reason  with  him  and  he  said  he  did  not  want  any  more  rig- 
marole out  of  me,  because,  he  said,  I  heard  his  conversation 
with  Boerstler;  his  insolence  was  In  saying  that  he  guessed 
they  knew  their  business;  I  might  have  been  a  little  excited; 
I  did  not  insult  him;  I  think  he  was  a  little  insulting;  he 
didn't  offer  nie  any  violence,  not  physical;  he  said  he  did  not 
want  to  hear  anything  more  from  me,  but  the  dime  he  was 
going  to  have;  1  don't  think  he  used  profane  language;  he 
didn't  touch  me;  I  got  home  safely  on  that  train,  and  didn't 
meet  any  accident;  I  did  suffer  some  in  mind;  you  can  judge 
how  a  man  would  suffer;  I  should  say  there  were  fifteen  or 
twenty  on  the  train." 

Upon  the  facts  as  above  detailed  the  court  gave  the  jury  an 
instruction  which  is  in  the  following  words: 

"  7.  If  you  find  for  the  plaintiff  under  the  foregoing  in- 
structions, you  will  allow  him  such  damages  as  will  sufficiently 
1. railroads:  compensate  him  for  the  injury  he  sustained,  and 

paalSnger:^    if  you  find  from  the  testimony  that  the  wrongful 
punitive  dam-       ,  ,  .  .   ..     i.  .  t. 

ages.  act  was  done  in  a  spirit  ot  oppression,  malice  or 

wantonness,  you  may  add  to  such  compensatory  damages  such 
exemplary  damages  as,  from  all  the  circumstances,  you  may 
deem  just."  To  the  giving  of  this  instruction  the  defendant 
excepted. 

Whether,  in  case  the  wrongful  act  of  the  conductor  had 
been  malicious  or  wanton,  the  plaintiff  would  be  entitled  to 
exemplary  damages  as  against  the  company,  there  being  no 
evidence  that  the  company  was  guilty  of  malice  or  wantonness, 
or  was  in  fault  in  employing  such  a  person  as  conductor,  we 
need  not  determine.  The  defendant  objects  to  the  instruction 
upon  the  ground  only  that  the  evidence  does  not  show  malice 
or  wantonness,  and  we  think  that  the  objection  is  well  taken. 
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While  the  defendant  could  not,  under  the  circumstances, 
properly  demand  more  than  the  ticket  rate  (see  Jeffereoiiville 
jfif.  R.  Co.  V.  RogerSy  38  Ind.,  116),  we  are  unable  to  discov^er 
in  what  the  conductor  said  or  did  anything  more  than  an 
intention  to  discharge  his  duty  to  his  employer.    The  firmness 
which  he  exhibited  was  pnly  such  as  probably  seemed  to  him 
necessary  in  the  discharge  of  such  duty.    It  was  held  in  State 
V.  Chomn,  7  Iowa,  204,  that  the  rule  of  i-ailroad  companies 
requiring  passengers  who  do  not  procure  tickets  to  pay  a  small 
extra  amount,  is  reasonable  and  proper.      The  rule  can  be 
enforced,  so  far  as  we  can  see,  only  tlirough  the  conductors. 
And  we  do  not  see  how  they  could  properly  be  vested  with  a 
discretion  to  waive  it  upon  the  mere  statement  of  passengers 
that  they  had  been  unable  to  procure  tickets.   Such  a  discretion 
would  render  the  rule,  we  think,  substantially  nugatory.     At 
all  events  there  is  no  evidence  that  the  conductor  in  this  case 
had  been  vested  with  such  discretion.     If  not,  there  is  no  evi- 
dence of  malice  or  wantonness  on  his  part.     He  had  no  means 
of  enforcing  the  rule,  except  to  stop  the  train  and  put  the 
plaintiff  off.     This,  it  seems,  he  threatened  to  do,  and  repeated 
the  threat,  and  used  some  other  language  about  it.    But  this, 
to  our  mind,  shows  a  desire  on  the  part  of  the  conductor  to 
avoid  being  subjected  to  the  necessity  of  putting  the  plaintiff' 
off  if  he  could  discharge  his  duty  without  it.     Had  he  stopped 
the  train  and  put  the  plaintiff  off  immediately  upon  his  refusal 
to  pay,  his  conduct  would  have  been  less  justifiable.   Yet,  even 
then  the  company  would  not  necessarily  have  become  liable 
for  exemplary  damages.     In  P.,  J^t.  W.  cfe  C  R,  R.  Co.  v. 
Slussery  19  Ohio  St.,  157,  the  defendant  in  error  was  wrong- 
fully ejected  from  one  of  the  plaintiff's  cars,  but  no  more 
force  was  used  than  necessary,  and  the  defendant  received  no 
material  bodily  injury,  nor  was  he  in  any  respect  Insulted 
otherwise  than  by  the  act  done.     The  court  instructed  the 
jury  that  "  if  they  found  the  conductor  acted  maliciously  in 
ejecting  the  plaintiff  (defendant  in  error)  from  the  car,  they 
were  at  liberty  to  award  punitive  damages  for  the  sake  of  the 
example."    It  was  held  that,  however  correct  the  instruction 
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might  have  been  as  an  abstract  proposition,  it  was  uncalled 
for  and  tended  to  mislead  the  jury. 

In  Hamilton  v.  Third  Avenue  R,  R.  Co,^  53  N.  T.,  25,  the 
plaintiff  was  wrongfully  ejected  from  the  defendant's  car.  It 
was  held  that  punitive  damages  were  not  allowable,  there 
being  no  evidence  that  the  conductoi  acted  otherwise  than 
honestly.  If,  therefore,  the  actual  expulsion  of  a  passenger 
from  a  railway  car,  although  wrongful,  is  not  such  evidence 
of  malice  or  wantonness  as  will  entitle  the  passenger  to 
exemplary  damages,  the  mere  threat  to  do  it  cannot,  for  a 
still  stronger  reason,  be  so  considered. 

II.  It  is  objected  by  the  appellant  that  the  verdict  is  exces- 
sive.    We  are  of  the  opinion  that  this  objection  is  also  well 

2.  — I :  taken.    We  have  no  doubt  that  in  a  proper  case 

measure  of        _  .  .  *      *^  ^ 

damages.        damages  may  be  recovered  as  compensatory  for 

injury  to  the  feelings.  We  so  held  in  McKinley  v.  Chicago 
<&  N,  W.  R.  Co,y  44  Iowa,  814;  but  in  the  present  case 
we  do  not  think  that  damages  for  injured  feelings  are  recover- 
able. If  the  conductor  was  not  guilty  of  malice  or  wantonness, 
but  was  conscientiously  endeavoring  to  carry  out  a  wholesome 
rule  of  the  company,  as  we  must  assume  in  the  absence  of  all 
evidence  to  the  contrary,  the  plaintiff  had  no  occasion  to  be 
injured  in  his  feelings.  He  should  have  appreciated  that  so 
far  as  the  conductor  was  concerned  the  difficulty  arose  from 
one  of  those  complications  in  his  business  for  which  he  was 
not  responsible. 

So  far  as  the  company  was  concerned,  it  is  enough  to  say 
that  no  insult  was  intended  to  the  plaintiff  by  them.  This 
the  plaintiff  well  knew.  It  is  possible  that  a  better  rule 
might  have  been  devised,  or  some  means  adopted  to  guard 
against  the  occurrence  of  such  a  difficulty  as  has  arisen  iu  this 
case,  but,  even  if  this  were  so,  we  should  regard  the  occurrence 
as  the  result  of  mere  oversight.  It  would  involve  nothing  of 
personal  affront,  and  we  cannot  regard  the  plaintiff's  injury  as 
extending  beyond  the  loss  of  money  wrongfully  exacted.  This, 
doubtless,  he  is  entitled  to  recover  with  interest.  If  it  be  said 
that  such  a  remedy  is  equivalent  to  no  remedy,  it  may  be 
replied  that  it  is  not  the  fault  of  the  law,  but  of  the  case.    We 
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cannot  allow  more  than  compensation  because  mere  compen- 
sation, when  obtained,  would  prove  to  be  less  than  the  cost 
of  obtaining  it.  As  we  discover  nothing  in  the  circumstances 
of  this  case  by  which  the  plaintiiBTas  a  reasonable  man  should 
have  been  injured  in  his  feelings,  we  think  his  recovery  must 
be  limited  to  his  pecuniary  loss.  It  follows  that  the  verdict 
was  excessive  and  the  judgment  must  be 

Keyersed. 

Day,  Ch.  J. — I  concur  in  the  foregoing  opinion,  but  not  in 
the  statement  that  compensatory  damages  may  be  awarded  for 
mere  injury  to  feelings. 
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2. 


Highway :  effect  of  kon-user.  Where  a  hiffhway  has  been  estab- 
lished by  the  proper  legral  authority,  although  never  actually  opened, 
mere  non-user  for  a  period  of  ten  years  will  not  operate  to  defeat  the 
right  of  the  public  therein,  where  there  has  been  no  advezse  use  of  the 
land. 

— :  ADVERSE  possession:  estoppel.    Where  there  had  been  an 


entire  non-user  .of  a  highway  for  a  period  of  thirty  years,  and  half  of 
the  same  in  width  had  been  inclosed,  fenced  and  in  open,  notorious  and 
adverse  possession  for  more  than  ten  years,  it  was  held  that  the  public 
would  be  estopped  to  claim  any  right  in  the  part  thus  inclosed.  The 
other  half  having  been  but  recently  inclosed,  the  right  of  the  public 
thereto  had  not  been  impaired. 

Appeal  from  Lee  District  Court. 

Wednesday,  April  17. 

Plaintifp  is  the  owner  of  certain  land  situated  on  the  line 
of  what  he  claims  to  be  a  public  highway,  which  was  estab- 
lished in  1846  by  the  board  of  commissioners  of  Lee  county. 
The  defendant  is  a  road  supervisor.  Certain  owners  of  land 
adjoining  the  alleged  road  fenced  their  lands  to  the  section 
lines  thus  inclosing  the  road,  and  plaintiflT,  after  notifying  the 
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defendant  to  remove  the  obstructions  from  the  road,  com- 
menced this  action  to  compel  him  to  do  so. 

The  defendant  answered,  admitting  the  order  establishing 
the  road  in  1846,  but  alleging  that  the  same  never  became  a 
legal  highway,  because  it  was  not  opened  and  worked,  and  had 
never  been  traveled  by  the  public;  that  said  road  was  inclosed 
and  put  in  cultivation  by  the  adjoining  owners  of  the  land 
more  than  ten  years  prior  to  the  commencement  of  the  suit; 
that  said  road  had  been  for  eighteen  years  abandoned  by  the 
public,  and  that  in  1857  the  proper  authorities  laid  out  and 
established,  worked  and  opened  a  highway  in  the  immediate 
vicinity  which  superseded  the  line  of  the  road  in  question, 
and  that  the  owners  of  the  land  along  the  line  thereof  have 
taken  peaceable  possession,  improved,  fenced  and  cultivated 
their  lands  traversed  by  the  alleged  road,  and  held  the  same 
adverse  to  the  public  and  all  others. 

There  was  trial  by  the  court,  and  an  order  made  requiring 
the  defendant  to  open  thirty  feet  in  width  of  said  road  for  a 
distance  of  about  one  mile.    Both  parties  appeal. 

Van  Valhenhurg  cfe  Hamiltoriy  for  plaintiff. 

Casey  cfe  Hohba^  for  defendant 

EoTHBOOK,  J. — I.  The  original  road  as  established  in  1846 
was  some  four  miles  in  length.  In  1857  another  road  was 
established,  which  runs  some  eighty  rods  on  the  same  line, 
and  the  part  of  the  original  road  now  in  controversy  extends, 
from  the  line  common  to  both  roads,  east,  a  distance  of  about 
one  mile. 

It  seems  to  be  conceded  that  the  original  road  as  estal^lished 
in  1846  was  sixty  feet  wide. 

The  evidence  fairly  shows  that  the  part  of  the  road  now  in 
controversy  has  never  been  traveled  by  the  public,  but  that 
the  travel  has  been  at  points  somewhat  distant  from  the  sur- 
Teyed  line.  It  has  never  been  worked  or  put  in  condition  for 
use,  but  the  travel  has  passed  over  the  open  prairie  at  will, 
without  regard  to  the  surveyed  line.  The  road  as  established 
is  on  a  section  line,  and  more  than  ten  years  before  the  corn- 
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mencement  of  the  suit  the  owners  of  the  land  adjoining  on 
the  north  fenced  and  cultivated  to  the  section  line,  thus 
inclosing  thirty  feet  in  width  of  the  road. 

No  obstructions,  by  fence  or  otherwise,  were  placed  on  the 
south  thirty  feet  until  some  short  time  of,  and  within  ten 
years  prior  to,  the  commencement  of  the  suit.  There  were 
other  parts  of  the  line  not  now  in  controversy  which  were 
inclosed  many  years  ago. 

One  of  the  adjoining  owners  of  land  erected  a  house  which 
is  partly  situated  on  this  part  of  the  line. 

The  plaintiff  claims  that  the  defendant  should  be  ordered  to 
open  the  road  to  the  full  width  of  sixty  feet  instead  of  only 
thirty,  and  the  defendant  insists  that,  because  of  the  statute 
of  limitations,  and  the  alleged  abandonment  of  the  road  by 
the  public,  there  is  now  no  legal  highway^  and  that  no  part 
thereof  should  be  opened. 

It  is  argued  by  the  defendant  that  as  the  road  never  was 
actually  opened  the  public  lost  all  right  in  the  alleged  high- 
1.  highway:  way  in  ten  years  from  the  date  of  the  order  estab- 
user.  lishing  the  same.     In  the  absence  of  any  adverse 

possession  by  the  adjoining  owners  we  do  not  believe  this 
proposition  to  be  sound.  As  applied  to  an  open  prairie  coun- 
try, sparsely  settled,  and  where  the  public  travel  at  will,  and 
roads  are  seldom  worked  so  as  to  show  the  established  line, 
we  think  the  proposition  that  the  public  should  be  concluded, 
and  the  road  deemed  abandoned,  for  failure  to  use  it  in  tea 
years  is  not  correct.  To  so  hold  would  in  effect  vacate  many 
of  the  unused  roads,  streets,  and  alleys,  in  the  State. 

We  are  not  now  discussing  the  rights  of  the  public  in  a 
highway  acquired  by  prescription  or  dedication.  This  high- 
way was  established  by  the  proper  legal  authority.  Mere 
non-user  of  an  easement  of  this  character,  and  acquired  in 
this  manner,  will  not  operate  to  defeat  the  right.  Especially 
is  this  so  when  there  is  no  use  of  the  premises  adverse  to  the 
right  in  the  public.  Barlow  v.  The  Chicago^  Rock  Island  <& 
Pacific  R.  R.,  29  Iowa,  276;  Jl^oll  v.  The  Dubuque  B.  <&  M. 
R.  R.  Co.,  32  Id.,  66. 

II.    It  is  also  claimed  by  the  defendant  that  the  establish- 
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ment  of  a  road  in  1857  was  a  sabstantial  abandoDment  of  the 
road  iD  question.  We  do  not  so  regard  it.  The  two  roads 
along  the  line  in  question  are  situated  half  a  mile  distant 
from  each  other.  Thej  are  not  on  substantially  the  same  line 
80  as  to  indicate  an  intention  to  supersede  or  abandon  the  old 
road,  by  establishing  the  new  one. 

III.  It  is  next  insisted  that  as  for  more  than  ten  years  before 
the  commencement  of  this  suit  the  owners  of  the  adjoining 

^ .  g^^    lands  have  been  in  the  actual,  open,  notorious, 

skml^pf-"  ^^^  adverse  possession  of  one-half  in  width  of  the 
^^'  road  in  question,  without  objection  by  the  public; 

that  this  is  an  extinguishment  of  the  right  of  the  public  to 
that  part  of  the  road  which  has  not  been  reduced  to  posses- 
sion, and  that  by  the  failure  of  the  public  to  assert  the  right 
the  road  has  been  abandoned.  On  the  other  hand  it  is  claimed 
by  the  plaintiff  that  the  statute  of  limitations  does  not  run 
against  the  public;  that  this  suit  is  in  the  nature  of  an  action 
by  the  State,  against  which  the  statute  cannot  run,  and  that 
the  adverse  possession  for  more  than  ten  years  does  not  extin- 
guish the  right. 

There  is  a  want  of  harmony  in  the  adjudicated  cases  upon 
this  subject.  Quite  a  number  of  cases  declare  that  the  public 
may  lose  their  right  to  streets,  roads,  and  other  public  places 
by  long  continued  adverse  occupation.  See  Washburn  on 
Easements  and  Servitudes,  669-70,  and  authorities  there 
cited. 

On  the  other  hand,  the  Supreme  Court  of  Pennsylvania  and 
of  other  states  have  held  that  no  adverse  possession  and  use 
of  a  public  highway  by  individuals,  however  long  continued, 
will  give  a  title  as  against  the  state  or  the  general  public,  as 
the  statute  of  limitations  does  not  run  against  them.  Com. 
V.  AlbneVy  1  Whart.,  Pa.,  469-488;  Philadelphia  v.  Railroad 
Compaivyy  58  Pa.  St.,  253;  Svmmona  v.  Cornell^  1  Ehode 
Island,  519;  Jersey  City  v.  Morris  Canal  Company^  1  Beas- 
ley,  N.  J.,  547. 

In  the  case  of  The  City  of  Pella  v.  Scholte^  24  Iowa,  283, 
it  was  held  that  ten  years  adverse  possession  of  the  whole  of 
a  public  square,  with  the  knowledge  of  the  city,  would  bar  an 
Vol.  xlv— 37 
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action  brought  by  the  city  for  the  recovery  of  the  square.  In 
that  case  the  principle  is  recognized  that  the  statutes  of  limi- 
tations do  not  apply  to  the  state  or  sovereignty;  but  it  is  held 
under  the  special  facts  there  presented  that  the  statute  should 
operate  as  a  bar  as  against  the  city.  The  court  say  that  the 
rule  there  announced  "  would  not  necessarily  apply  to  a  case 
where  the  dedication  was  general,  unlimited,  and  for  the  whole 
public,  and  not  restricted,  or  for  the  primary  benefit  of  the 
contemplated  municipality,  and  hence  xmder  its  special  con- 
trol and  guardianship,  or  to  a  case  where  the  public  corpora- 
tion was  ignorant  of  its  rights,  or  those  of  the  public,  or  that 
these  had  been  encroached  upon,  or  that  a  hostile  right  was 
being  asserted  against  it;  or  to  a  case  where  the  action  was  by 
the  state  or  its  public  officer  to  assert  the  public  rights,  and 
not  the  municipal  corporation  to  assert  its  rights." 

It  will  be  readily  seen  that  a  distinction  is  here  made  be- 
tween the  rights  of  a  municipal  corporation  and  those  of  the 
state  or  the  general  public. 

We  believe  the  weight  of  authority  is  that  the  statute  does 
not  run  against  the  general  public  because  of  the  adverse 
possession  of  a  highway  established  in  the  manner  prescribed 
by  law.  Whether  this  rule  should  prevail  in  this  State  we 
do  not  determine;  and  yet  we  believe  there  are  cases  where 
the  non-user  has  continued  for  such  a  length  of  time,  and 
private  rights  of  such  a  character  have  been  acquired  by  long 
continued  adverse  possession,  and  the  consequent  transfer  of 
lands  by  purchase  and  sale,  that  justice  demands  the  public 
should  be  estopped  from  asserting  the  right  to  open  the  high- 
way. 

The  first  requisite  to  establish  such  estoppel  should  be  lihat 
the  adverse  possession  should  continue  for  ten  years,  by  anal- 
ogy to  the  statute  of  limitations.  Then  it  should  be  shown 
that  there  was  a  total  abandonment  of  the  road  for  at  least  the 
period  of  ten  years. 

In  the  case  at  bar  there  was  an  entire  non-user  of  that  por- 
tion of  the  road  in  controversy  from  the  year  1846  to  the  pres- 
ent, being  a  period  of  nearly  thirty  years.  It  was  originally 
four  miles  in  length;  a  greater  part  of  the  line  has  been  fenced 
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and  in  cultivation  for  many  years,  in  fact  for  nearly  the  active 
life  of  one  generation.  One  of  the  adjoining  owners  built  his 
dwelling  house  so  that  part  of  it  is  within  the  sixty  feet 
claimed  as  part  of  the  highway.  The  north  half  of  the  mile 
in  controversy  was  inclosed  and  cultivated  for  more  than  ten 
years  before  this  suit  was  commenced.  Under  these  circum- 
stances we  believe  the  public  should  be  estopped  from  claim- 
ing any  right  in  the  part  of  the  line  thus  inclosed  and  in 
cultivation. 

On  the  other  hand,  as  the  south  half  of  the  line  has  been 
but  recently  inclosed,  no  claim  of  the  analogy  furnished  by 
the  statute  of  limitations  can  be  made.  The  adverse  right  to 
the  land  occupied  by  the  road  acquired  by  inclosing  the  north 
half  extended  only  to  that  portion.  Nothing  can  be  claimed 
by  way  of  constructive  possession.  It  must  be  actual,  open, 
visible  and  notorious,  and  limited  to  the  inclosure,  where 
adverse  possession  is  claimed  because  of  inclosure.  Applying 
these  principles  to  the  case,  our  conclusion  is  that  it  should 
be  affirmed  upon  both  appeals.  Each  party  should  pay  one- 
half  the  costs  in  this  court. 

Affiemed. 


Meyeb  v.  Weigman. 


45    5^ 

106   521 1 


1.  Evidence:  adverse  possession:  B0U2n>ABT  like.  In  an  action  to 
settle  a  boundary  line  between  parties  owning:  ac^'oining  sections,  where 
they  stipulated  that  each  was  the  owner  in  fee  of  the  section  he  claimed, 
and  where  in  the  petition  plaintiff  claimed  to  own  a  division  fence 
extending  beyond  the  limits  of  his  section,  evidence  tending  to  prove  his 
adverse  possession  of  the  disputed  area  by  the  plaintiff  for  more  than 
twenty  years  was  admissible.    Adams,  J.,  dissenting. 

Appeal  from  Clayton  District  Court. 

Tuesday,  April  17. 

This  is  a  suit  in  equity  to  ascertain  and  settle  the  boundary 
line  between  lands  owned  by  the  plaintiff  and  other  lands 
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owned  by  the  defendant.  It  is  alleged  in  the  petition  that 
plaintiff  is  the  owner  in  fee  simple  of  certain  subdivis- 
ions of  lands,  which  are  particularly  described;  that  eaid 
lands  have  been  held  in  the  open,  actual,  continued,  and 
uninterrupted  possession  of  the  plaintiff,  and  those  under 
whom  he  claims,  for  more  than  twenty  years  next  preceding 
the  commencement  of  this  suit,  and  during  said  time  a  fixed 
and  permanent  division  fence  has  been  kept  up  and  continued 
unchanged  along  the  south  line,  as  and  for  the  south  line 
of  section  twenty-five;  that  defendant  owns,  or  claims  to  own, 
the  northwest  quarter  of  section  thirty -six,  adjoining  the  land 
of  tlie  plaintiff  on  the  south,  and  that  in  [November,  1870,  the 
defendant  took  forcible  possession  of  a  part  of  plaintiff's  land, 
and  now  holds  possession  thereof,  claiming  it  as  a  part  of  sec- 
tion thirty-six.  The  prayer  is  that  the  boundary  line  between 
plaintiff's  and  defendant's  lands  be  established,  under  the 
direction  of  the  court. 

The  answer  denies  the  allegations  of  the  petition  not  admit- 
ted, and  alleges  that  defendant  is  the  owner  of  the  northwest 
quarter  of  section  thirty-six,  and  that  the  true  boundary  line 
is  that  known  as  the  Peck  line,  being  the  line  along  which 
the  fence  of  the  defendant  was  built.  It  is  further  alleged  in 
the  answer  that  the  old  fence  along  said  northern  boundary 
(being  the  fence  claimed  by  plaintiff  as  the  boundary)  was 
crooked,  and  was  not  regarded  by  plaintiff  and  tliose  under 
whom  he  claims,  or  by  defendant,  as  the  true  boundary  line 
of  said  tract,  and  that  the  true  line  was  sought  and  found  by 
mutual  agreement  of  plaintiff  and  defendant,  and  that  without 
objection  defendant  built  his  fence  upon  said  line,  where  it 
now  stands. 

The  case  was  referred  by  consent  of  the  parties.  The  referee 
reported  that  the  plaintiff  and  those  under  whom  he  claimed 
had  held  adverse  possession  for  more  than  twenty  years  up  to 
the  line  known  as  the  Keeler  and  Whitman  fence  line,  and 
that,  wherever  the  original  section  line  may  have  been, 
plaintiff  was  entitled  to  hold  to  the  said  fence  because  of  his 
adverse  possession.  There  was  a  decree  in  accordance  with 
the  report  of  the  referee  and  defendant  appeals. 
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Hatch  cfe  Frese^  W.  E.  Odell  and  Woodward  cfe  Preston^ 
for  appellant. 

James  O.  Crosby ^  for  appellee.  ' 

EoTHBOGK,  J. — I.     Pending  the  hearing  before  the  referee, 
and  after  the  introduction  of  some  evidence  upon  the  part  of 
1.  evidence:  plaintiff,   the  certified   abstract  of  the  entry  of 
ses^^n:  ^^'  plaintiff's  land  was  introduced  in  evidence,  where- 
ime.  upon  the  parties  agreed  that  the  plaintiff  owned 

in  fee  simple  the  east  half  of  the  southwest  quarter,  and  thirty 
feet  wide  along  the  south  side  of  the  west  half  of  said  quarter  to 
the  Dubuque  road,  of  section  25,  94,  4,  and  that  the  defendant 
owned  in  fee  simple  the  northwest  quarter  of  section  36,  94, 4. 
It  is  urged  by  appellant  that  nnder  the  pleadings  and  this 
agi'eeraent  no  evidence  as  to  an  adverse  possession  was  admis- 
sible, and  that  the  only  issue  between  the  parties  was  as  to 
the  true  lino  between  the  sections  as  established  by  the  gov- 
ernment survey.  It  seems  to  us  that  under  the  allegations 
of  the  petition,  fairly  construed,  the  plaintiff  claimed  to  hold 
to  the  fence  alleged  by  him  to  be  the  boundary  line.  Under 
no  other  construction  can  any  force  be  given  to  the  claim  of 
adverse  possession.  He  avers  that  this  fence  was  kept  up  and 
maintained  as  and  for  the  south  line  of  section  twenty-five. 
He  does  not  allege  that  it  was  in  fact  upon  the  line  established 
by  the  government  survey.  The  allegation  that  he  was  the 
owner  of  certain  sub-divisions  of  land  was  denied  by  the 
answer,  and  when  it  became  necessary  to  prove  his  record  title 
and  he  introduced  the  fii-st  item  of  evidence,  the  agreement  as 
to  title  in  both  parties  was  made,  not,  as  we  assume,  for  the 
purpose  of  adjusting  any  right  claimed,  but  only  to  obviate 
the  necessity  of  formal  proof  of  what  neither  party  really 
disputed.  We  think,  upon  the  whole  record  being  consid- 
ered, the  agreement  should  have  no  greater  effect  than  this. 
The  parties  before  and  after  the  agreement  introduced  evi- 
denice  as  to  the  location,  continuance,  and  permanency  of 
the  partition  fence  claimed  by  plaintiff  as  his  boundary,  and 
evidence  as  to  the  possession  of  the  plaintiff  up  to  the  fence. 
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On  the  trial  the  plaintiff  sought  to  prove  that  the  fence  was 
upon  the  true  line  between  the  sections,  and  in  addition 
thereto  that  he  was  entitled  to  hold  to  the  fence  because  of 
adverse  possession,  wherever  the  original  line  may  have  been. 
II.  We  think  the  evidence  as  to  the  possession  by  the 
plaintiff  up  to  the  fence  claimed  by  him  as  the  boundary  be- 
tween the  parties,  and  the  adverse  character  of  such  posses- 
sion,  fully  sustains  the  report  of  the  referee  and  the  decree  of 
the  court  below.  The  case  as  made  comes  squarely  within 
the  rule  announced  in  Brawn  v.  Bridges^  31  Iowa,  138. 

Affibmed. 

Adams,  J.,  dissenting, — In  this  case  the  defendant  holds 
the  patent  title  to  the  NW.  J  of  section  36,  94,  4,  and  the 
plaintiff  holds  the  patent  title  to  the  land  in  section  25,  im- 
mediately adjoining  said  section  36  on  the  north.  The  ques- 
tion submitted  to  the  court  was  as  to  the  location  of  the  line 
between  them. 

A  fence  had  been  built,  called  the  Keeler  and  Whitman 
fence.  The  plaintiff  claimed  that  that  constituted  the  line 
between  the  parties.  The  defendant  claimed  that  the  fence 
was  on  his  land  and  that  the  line  between  them  is  several  feet 
farther  north.  The  case  was  referred  to  a  referee,  who,  after 
taking  a  large  amount  of  testimony  in  regard  to  surveys, 
occupancy,  etc.,'  reported  in  favor  of  the  plaintiff;  but  he 
found  (or  says  he  would  find  if  compelled  to  rule  on  the  ques- 
tion) that  the  north  line  of  section  36,  as  surveyed  by  gov- 
ernment, was  north  of  the  Keeler  and  Whitman  fence,  and 
was  in  accordance  with  the  survey  known  as  the  Peck  survey. 
The  court  below  confirmed  the  report,  and  rendered  a  decree 
establishing  the  line  of  the  Keeler  and  Whitman  fence  as  the 
section  line  between  sections  25  and  36.  In  thus  decreeing 
the  court  acted  upon  the  theory  expressed  in  the  brief  of  the 
plaintiff's  counsel,  which  is  that  section  lines  can  be  changed 
by  adverse  possession.  He  says:  *'  It  (the  line  of  occupation) 
becomes  the  section  line  by  such  user,  and  that  is  the  claim 
made  in  the  petition.     If  it  were  not  originally  by  the  survey 
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section  25  as  far  south  as  the  line  of  occupation,  such  occupa- 
tion  makes  it  section  25." 

This  statement  cannot  be  admitted  as  correct  except  in  a 
very  narrow  sense.  Where  there  is  no  better  evidence  as  to 
where  the  section  line,  as  surveyed  by  the  government,  is,  the 
maintenance  of  a  division  fence  as  a  section  line  fence  by  the 
owners  of  the  respective  sections  might  be  regarded  as  some 
evidence  of  the  location  of  the  line  as  surveyed.  The  value 
of  such  evidence  would  depend,  among  other  things,  upon  the 
length  of  time  the  fence  had  been  maintained  as  a  section 
line  fence,  and  the  greater  or  less  correspondence  with  other 
lines  recognized  as  section  lines.  A  section  line  established 
upon  such  evidence  might,  in  fact,  differ  somewhat  from  the 
line  as  originally  surveyed.  But  that  is  not  the  theory.  The 
theory  is,  not  that  a  new  section  line  has  been  established,  but 
that  the  old  one  has  been  found. 

If  a  person  claims  that  the  division  line  between  him  and 
his  neighbor  has  been  shifted,  by  reason  of  his  having  held 
adversely,  for  the  statutory  period,  a  portion  of  his  neighbor's 
land,  he  has  no  occasion  to  demand  that  a  section  line  should 
be  regarded  as  shifted  and  bent  so  as  to  comprehend  the  land 
in  question  under  some  denomination  that  would  seem  to  make 
his  possession  not  adverse. 

To  the  decree  of  the  court  below  there  is  a  valid  objection. 
To  allow  new  section  lines  and  corners  to  be  established  by 
decree  of  court,  confessedly  diflferent  from  the  government 
section  lines  and  corners,  would  in  the  course  of  time  work 
great  mischief  by  introducing  ambiguity  and  confusion  into 
deeds  and  other  instruments  affecting  real  estate.  It  is  of  the 
utmost  importance  that  the  words  section  line  and  section  cor- 
ner should  have  but  one  meaning,  and  should  be  regarded,  in 
theory  at  least,  as  stationary  and  not  migratory. 

We  need  no  better  case  than  the  present  to  illustrate  the 
trouble  that  will  be  caused.  By  the  decree  a  new  section  cor- 
ner has  been  established;  yet  there  is  nothing  in  the  decree  to 
indicate  that  it  is  a  new  one.  There  is  not  a  word  in  the 
decree  about  adverse  possession,  or  the  basis  of  the  action  of 
the  court.     Any  one  in  examining  the  decree  would  naturally 
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infer  that  the  line  of  the  Keeler  &  Whitman  fence  was  found 
to  be  the  government  line.  The  consequence  is  that  a  disturb- 
ing element  has  been  introduced  into  the  lines  of  that  neigh- 
borhood, and  no  one  can  foresee  the  trouble  that  may  result. 

Upon  the  subject  of  decreeing  a  new  section  line  after  the 
government  line  was  found  the  majority  opinion  is  silent.  It 
is  to  be  inferred  that  it  is  regarded  as  a  matter  of  indifference 
whether  the  line  of  the  Keeler  and  Whitman  fence  is  decreed  to 
be  the  section  line  between  sections  25  and  36,  or  simply  the 
division  line  between  the  parties.  It  appears  to  be  thought 
that  if  the  decree  is  not  right  in  terms,  it  is  in  effect,  and  so 
ought  to  be  affirmed.  This  leads  us  to  consider  whether  it  can 
be  under  the  petition,  and  especially  under  the  petition  and 
stipulation  to  which  reference  has  been  made.  I  think  it  can- 
not. It  gives  the  plaintiff  more  land  than  he  avers  that  he  is 
entitled  to.  The  plaintiff's  averment  is ''  that  he  is  the  owner 
of  the  E.  i  of  SW.  i  and  W.  i  SE.  i  of  section  25,  94,  4,  and 
also  a  tract  commencing  at  the  SE.  corner  of  the  W.  i  of 
SW.  i  of  said  section,  thence  west  to  the  Dubuque  road,  thence 
north  30  feet,  thence  east  to  a  point  30  feet  north  of  the  start- 
ing point,  thence  south  30  feet,  which  said  premises  have  been 
held  in  the  open,  actual,  continued  and  uninterrupted  posses- 
sion of  the  plaintiff  and  those  under  whom  he  holds  for  more 
than  twenty  years  next  preceding  the  commencement  of  this 
suit,  and  during  said  time  a  fixed  and  permanent  division 
fence  has  been  kept  up  and  continued  unchanged  along  the 
south  line  as  and  for  the  south  line  of  said  section  25." 

The  majority  of  the  court  claim  to  find  in  the  foregoing  an 
avern)ent  in  substance  that  the  plaintiff  has  occupied  adversely- 
south  of  the  south  line  of  section  twenty-five,  to- wit:  a  part 
of  section  thirty-six.  To  my  mind  the  language  used  will 
bear  no  such  construction.  On  this  point  the  language  of  the 
majority  opinion  is:  "  It  seems  to  us  that  under  the  allegations 
of  the  petition,  the  plaintiff  claimed  to  hold  to  the  fence 
alleged  by  him  to  be  the  boundary  line." 

The  land  which  the  plaintiff  says  he  held  adversely  he  speaks 
of  as  "  which  said  premises,"  referring  to  premises  which  he 
had  described  in  the  same  sentence  as  being  wholly  in  section 


Digitized  by 


Google 


JUNE  TERM,  1877.  585 

Meyer  t.  Weigmanu 

twenty-five.  It  is  not  for  ii8  to  make  the  petition  speak  a 
different  language  from  what  it  bears,  but  such  seems  to  me 
to  be  the  effect  of  the  majority  opinion. 

To  determine  whether  that  is  the  effect,  we  will  suppose  that 
the  defendant  had  admitted  the  allegations  as  above  quoted 
from  the  petition,  and  will  suppose  also  that  the  location  of 
the  government  line  was  undisputed.  What  decree  then 
should  have  been  rendered  as  to  the  establishment  of  the 
boundary  line?  No  other  line  could  have  been  established 
than  the  government  line.  If  the  petition  is  admitted  the 
decree  will  follow  it  of  course,  and  no  other  line  could  possibly 
be  described  from  the  petition  than  the  government  line. 
This  will  not  be  denied.  It  follows,  then,  that  in  the  opinion 
of  a  majority  of  the  court  the  plaintiff  is  entitled  to  a  more 
favorable  decree,  on  the  point  of  adverse  possession,  than  if 
his  petition  on  that  point  had  been  admitted. 

This  results  from  construing  the  petition  not  by  its  own 
terms,  but  with  reference  to  the  evidence.  It  is  said  in  the 
majority  opinion :  "  Under  no  other  construction  can  any  force 
be  given  to  the  claim  of  adverse  possession.'^  Plaintiff  avers 
that  he  has  held  adversely  certain  land  in  section  25,  amount- 
ing to  a  little  more  than  a  quarter  section.  Now  the  majority 
of  the  court  say,  virtually,  that  as  it  appears  that  he  held  the 
undisputed  patent  title  to  said  land,  the  petition  must  be  con- 
strued as  meaning  not  that  he  held  the  adverse  possession  of 
that  land  as  ho  says  he  did,  but  of  a  part  of  section  36  which 
he  says  nothing  about. 

A  stipulation  has  been  referred  to  as  relied  upon  by  the 
appellant.  The  part  with  which  we  are  concerned  is  in  these 
words:  "The  defendant,  Henry  Weigman,  owns  in  fee  simple 
the  northwest  J  of  section  36,  94,  4."  The  appellant  claims, 
and  I  think  very  properly,  that  that  is  an  agreement  that  the 
defendant  is  the  owner  of  the  whole  quarter  section,  and  that 
the  only  question  to  be  litigated  was  as  to  the  location  of  the 
line  between  it  and  section  25.  I  do  not  think  that  we  are 
permitted  to  go  outside  of  the  stipulation  to  construe  it.  But, 
if  I  should  do  so,  I  should  come  to  a  different  conclusion  from 
that  of  the  majority  of  the  court.     In  construing  it  they  refer 
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to  the  fact  that,  after  it  was  made,  evidence  was  introduced  in 
relation  to  adverse  possession.  It  is  true  such  evidence  was 
offered  by  the  plaintiff  and  admitted  by  the  referee,  but  it  was 
against  the  objection  of  the  defendant. 

Besides,  the  plaintiff's  theory  was  that  adverse  possession 
would  change  the  location  of  section  lines;  that  if  the  land 
in  controversy  was  not  originally  in  section  25  it  is  now;  and 
that,  he  says,  is  the  claim  made  in  the  petition.  The  decree 
also  is  based  on  the  same  theory.  That  accounts,  I  think, 
sufficiently  for  the  plaintiff's  willingness  to  be  governed  by 
section  lines,  and  for  the  manner  in  which  the  trial  was  con- 
ducted on  his  part.  I  see  no  reason  why  the  stipulation  should 
be  construed  as  containing  an  exception  of  so  much  of  section 
86  as  lies  north  of  the  Keeler  and  Whitman  fence. 


HlOLEY   &   Co.  V.    MiLLABD   ET  AL. 

1.  Homestead:  incumbrancb  upon:  aktbcbdbkt  debt.  Under  the 
Code  of  1851  and  Revision  of  I860  the  homestead  could  be  sold  only  to 
supply  a  deficiency  existing  after  exhausting  the  other  property  of  the 
debtor  liable  to  execution,  whether  the  debt  existed  before  the  purchase 
of  the  homestead,  or  was  contracted  afterward  and  secured  by  mortgage 
on  the  homestead. 

2. : :  notice.    A  mortgage  upon  the  homestead  was  of- no 

yalidity  unless  both  husband  and  wife  united  in  the  execution,  and  the 
record  of  it,  therefore,  imparted  no  notice  to  a  subsequent  purchaser. 

8.  Vendor  and  Vendee :  title  bond.  The  purchaser  from  one  who 
has  a  title  bond  to  the  property  but  who  at  the  time  of  the  sale  is  ooco- 
pying  it  as  a  homestead,  and  has  become  entitled  to  a  conTeyance 
thereof,  has  the  superior  equity  to  one  who  merely  holds  a  note  against 
the  obligee  in  the  title  bond,  even  thoufi^  the  note  ante-date  the  execu- 
tion of  the  bond. 

Appeal  from  Black  Hawk  District  Cov/rt. 

Tuesday,  Apbil  17. 

On  the  17th  day  of  August,  1855,  J.  R.  Millard  executed 
to  Isaac  N.  Whittam  a  promissory  note    for  the  sum   of 
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$344.50.  On  the  17tli  of  January,  1856,  said  Millard  pur- 
chased of  B.  M.  Cooley  lots  8  and  9  in  block  59,  in  the  town 
of  Waterloo,  and  procured  from  him  a  bond  for  the  convey- 
ance of  the  property  upon  payment  of  the  purchase  price 
therein  stipulated.  This  bond  was  recorded  but  was  not 
acknowledged.  J.  R.  Millard  and  Phebe,  his  wife,  moved 
upon  the  premises  and  occupied  them  as  their  homestead.  On 
the  2d  day  of  November,  1857,  whilst  the  premises  were  so 
occupied  as  a  homestead,  J.  R.  Millard,  his  wife  not  concur- 
ring therein,  executed  to  Isaac  N.  Whittam  a  mortgage  to 
secure  the  note  above  mentioned.  Afterward  said  note  and 
mortgage  were  assigned  to  plaintiffs. 

On  the  3d  day  of  September,  1860,  J.  H.  Leavitt  and  J.  L. 
Cooley,  administrators  of  the  estate  of  B.  M.  Cooley,  deceased, 
for  the  expressed  consideration  of  one  dollar  executed  to  Phebe 
Millard  a  quit  daim  deed  for  said  premises. 

On  the  27th  day  of  March,  1862,  Millard  and  his  wife  exe- 
cuted a  warranty  deed  for  said  premises  to  Harvey  C.  Marsh. 

On  the  2d  day  of  September,  1864,  Marsh  and  wife  conveyed 
said  premises  by  warranty  deed  to  the  defendant,  Josiah  Dull. 

On  the  2d  day  of  December,  1867,  the  plaintiffs  commenced 
an  action  upon  the  note  above  named  and  for  the  foreclosure 
of  the  mortgage  securing  the  same,  making  defendants  therein 
all  of  the  above  named  defendants  in  this  action.  All  of  the 
defendants,  except  J.  R.  Millard,  filed  in  that  action  their  joint 
answer,  denying  all  the  allegations  of  the  petition,  alleging 
that  the  mortgaged  premises,  at  the  date  of  the  mortgage, 
belonged  to  Phebe  Millard,  that  they  were  occupied  by  J.  E. 
and  Phebe  Millard  as  their  homestead,  and  that  the  mortgage 
was  made  without  the  consent  or  knowledge  of  Phebe  Millard 
and  was  void.  On  the  21st  day  of  September,  1869,  judg- 
ment by  default  was  entered  against  J.  R.  Millard  for  $829.60, 
with  a  decree  of  foreclosure.  On  the  same  day  the  plaintiffs, 
without  prejudice,  dismissed  all  proceedings  as  to  all  the  other 
defendants,  to  which  the  defendants  Phebe  Millard  and  Josiah 
Dull  excepted.  On  the  24th  day  of  September,  1869,  three 
days  after  said  dismissal,  this  action  was  commenced,  for  the 
purpose  of  subjecting  said  premises  to  sale  in  satisfaction  of 
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the  judgment  and  decree  of  foreclosure  against  the  defendant 
J.  B.  Millard.    The  court  entered  a  decree  for  plaintiffs  as 
prayed. 
The  defendants,  Phebe  Millard  and  Josiah  Dull,  appeal. 

Boie&y  Allen  <&  Couch^  for  appellants. 

Miller  cfe  Preston^  for  appellees. 

Day,  Ch.  J. — I.  It  is  claimed  by  appellants  that  the  mort- 
gage upon  the  homestead,  not  having  been  concurred  in  by 
1.  homkstkad:  ^^^  ^^*'^'  ^®  void;  whilst  the  appellees  insist  that 
upo"n?aiiitece-  ^^®  mortgage,  having  been  executed  for  a  debt 
dent  debt.  contracted  before  the  homestead  was  purchased, 
and  for  which  the  homestead  is  liable,  is  valid,  and  may  be 
enforced,  although  not  signed  by  the  wife.  The  mortgage 
was  executed  in  1857,  and  its  effect,  if  valid,  is  to  be  deter- 
mined by  section  1249  of  the  Code  of  1851, 2281  of  the  Revis- 
ion. This  section  is  as  follows:  "It  (the  homestead)  may  be 
sold  on  execution  for  debts  contracted  prior  to  the  passage  of 
this  law,  or  prior  to  the  purchase  of  such  homestead  (except 
where  otherwise  declared)  or  for  those  created  by  written  con- 
tract executed  by  the  persons  having  the  power  to  convey, 
and  expressly  stipulating  that  the  homestead  is  liable  there- 
for. But  it  shall  not  in  such  cases  be  sold,  except  to  supply 
the  deficiency  remaining  after  exhausting  the  other  property 
of  the  debtor  which  is  liable  to  execution." 

It  will  be  seen  from  this  section  that,  under  the  law  in  force 
when  this  mortgage  was  executed,  the  homestead  could  be  sold 
only  to  supply  a  deficiency  existing  after  exhausting  the  other 
property  of  the  debtor  liable  to  execution,  whether  the  debt 
existed  before  the  purchase  of  the  homestead,  or  was  contracted 
afterward  and  secured  by  mortgage  upon  the  homestead;  so 
that  the  execution  of  a  mortgage  by  the  husband,  upon  the 
homestead,  to  secure  a  debt  which  existed  before  the  purchase 
of  the  homestead,  imposed  no  additional  burden  thereon,  and 
in  no  way  affected  the  rights  of  the  wife.  As  to  Phebe  Mil- 
lard it  is  immaterial  whether  the  mortgage  be  considered  as 
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valid  or  not,  since  in  either  event,  nnder  the  section  above 
quoted,  the  liability  of  the  homestead  is  the  same.  Bat,  as 
to  innocent  purchasers  of  the  homestead,  before  judgment 
upon  the  debt  so  contracted,  the  question  of  the  validity  of 
such  mortgage  is  very  material,  for,  if  void,  the  record  of  it 
would  be  to  them  no  constructive  notice,  and,  as  against  them, 
it  would  create  no  lien. 

II.  In  March,  1862,  Millard  and  wife  executed  a  warranty 
deed  of  said  premises  to  Harvey  C.  Marsh,  and  in  September, 
^ . .  1864,  Marsh  executed  a  like  conveyance  to  th^ 

notice.  defendant,  Josiah  Dull.    These  conveyances  were 

made  long  before  suit  was  commenced  upon  the  note  and 
mortgage  in  controversy.  At  the  time  of  these  conveyances 
there  was  nothing  of  record,  anywhere,  to  impart  notice  that 
the  property  in  question  was  liable  for  the  debt  to  Whittam, 
unless  it  be  the  mortgage  in  question. 

Section  1247  of  the  Code  of  1851,  2279  of  the  Revision, 
provides  that  a  conveyance  of  the  homestead  is  of  no  validity, 
unless  the  husband  and  wife  concur  in  and  sign  such  convey- 
ance. This  mortgage,  therefore,  is  invalid,  and  the  record  of 
it  imparted  no  constructive  notice  to  subsequent  purchasers. 
If  either  Marsh  or  Dull  is  in  all  other  respects  entitled  to  the 
protection  of  an  innocent  purchaser,  it  must  follow  that  the 
title  of  the  defendant,  Dull,  cannot  be  burdened  with  the 
plaintiffs'  judgment. 

III.  This  brings  us  to  consider  the  interest  acquired  by 
Marsh  through  his  purchase  from  Millard  and  wife,  in  March, 
1862. 

The  conveying  part  in  the  quit  claim  deed  from  the  admin- 
istrators of  B.  M.  Cooley,  is  as  follows:  "In  consideration 
3.  vKNooR  of  one  dollar,  in  hand  paid  by  Phebe  Millard,  do 
tiiie  bond.  '  hereby  forever  quit  claim  to  the  said  Phebe  Mil- 
lard, her  heirs  and  assigns  forever."  It  does  not  appear  that 
this  deed  was  made  pursuant  to  the  order  or  direction  of  any 
court.  See  Eevision,  section  2460.  It  is  claimed  that  this 
conveyance  is  ineffectual  to  pass  the  legal  title,  and  that  the 
title  is  still  in  the  estate  of  B.  M.  Cooley,  deceased.    Let  all 
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this  be  conceded.  How,  then,  stands  the  case?  In  July,  1866, 
B.  M.  Cooley  executed  his  bond  to  J.  R.  Millard,  conditioned 
for  a  conveyance  of  the  property  upon  the  payment  of  the 
purchase  price.  The  evidence  shows  that  in  September,  1860, 
the  purchase  price  had  been  fully  paid.  At  that  date,  then, 
J.  R.  Millard  was  entitled  to  a  conveyance  from  the  estate 
of  Cooley.  He  had  the  equitable  title  to  the  property  in  con- 
troversy. This  equitable  interest,  at  least,  passed  to  Marsh, 
by  the  warranty  deed  from  Millard  and  wife  in  March,  1862. 
rit  does  not  appear  that  he  had  any  actual  knowledge  of  the 
note  to  Whittam,  and,  as  we  have  seen,  the  mortgage  imparted 
no  constructive  notice. 

The  defendant  Dull  purchased  in  September,  1864,  also 
without  actual  or  constructive  notice,  and  paid,  as  appears,  a 
consideration  of  $600.  Under  such  circumstances  his  equity 
is  superior  to  that  of  the  plaintiffs,  who  acquired  no  lien  upon 
the  premises  until  they  recovered  their  judgment  in  Septem- 
ber, 1869. 

It  becomes  unnecessary  to  consider  the  question  of  the 
statute  of  limitations,  upon  which  defendants  rely,  or  whether 
Phebe  Millard,  as  defendants  claim,  purchased  the  property 
with  her  own  means. 

Revebsbd. 
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Gbay  et  al  V.  Mount  et  al. 

1.  Constitutional  Law:  statutes  not  embraced  in  code:  swamp  '  ^    '*'^' 

LAND  FUND.  Statutes  which  are  public  and  special,  whose  subjects 
are  not  revised  in  the  Code,  are  not  repealed  unless  their  provisions  are 
repugnant  to  the  enactments  of  the  Code,  and  in  this  class  are  included 
the  statutes  upon  the  subjects  of  Swamp  Lands  and  the  Swamp  Land 
Fund. 

2.  Swamp  Lands :  appropriation  of  fund:  special  election.    It  is 

competent  for  the  board  of  supervisors  to  submit  the  question  of  the 
appropriation  of  the  Swamp  Land  Fund  to  the  electors  at  a  special 
election. 

8. :  :  BOARD  of  supervisors.     The  board  of  supervisors 

alone  have  authority  to  submit  the  proposition  for  appropriating  the 
Swamp  Land  Fund  to  the  erection  of  a  county  high  school  building  at  a 
certain  place. 

4.  Election :  proposition  for  outlay  of  money.  In  the  submission  to 
the  electors  of  a  proposition  for  the  outlay  of  money,  two  distinct  objects, 
each  calling  for  a  certain  specified  amount  of  funds,  cannot  be  included 
in  one  proposition,  so  that  the  voter  shall  be  unable  to  vote  for  the  one 
and  against  the  other. 

Appeal  from  Guthrie  Circuit  Court. 

Wednesday,  Apbil  17.   . 

In  chancery.    The  petition  alleges,  as  grounds  of  relief: 

1.  The  county  of  Guthrie  holds  $21,388.94,  proceeds  of 
swamp  lands  heretofore  sold  by  the  county  and  known  as  the 
Swamp  Land  Fund. 

2.  That  on  the  4th  day  of  January,  1876,  the  board  of 
supervisors  of  the  county,  constituted  of  defendants  as  mem- 
bers, upon  a  petition  of  certain  legal  voters,  ordered  a  special 
election  to  be  held  in  the  several  voting  precincts  of  the 
county,  to  be  held  on  the  14th  of  February,  1876,  at  which 
the  following  proposition  was  submitted  to  the  electors: "  Shall 
the  Swamp  Land  Fund  of  Guthrie  county,  Iowa,  be  devoted 
by  the  board  of  supervisors  of  said  county  to  the  erection  of  a 
court-house  at  Guthrie  Centre,  in  said  county,  and  a  county 
high  school  in  the  town  of  Panora,  in  said  county,  in  the  pro- 
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portion  of  two-thirds  thereof  to  the  erection  of  said  court- 
house and  one- third  to  the  erection  of  said  county  high  school 
building?" 

3.  At  a  special  election  held  pursuant  to  the  order  of  the 
board  of  supervisors  the  proposition  submitted  to  the  electors 
received  the  affirmative  vote  of  a  majority  of  the  votes  cast. 

4.  It  is  charged  in  the  petition  that  the  proceedings  are 
contrary  to  law,  and  the  proposition  to  devote  the  Swamp 
Land  Fund  to  the  two  separate  purposes  indicated  in  the  sub- 
mission was  submitted  in  that  form  in  order  to  unite  the 
friends  of  each  project,  when  neither  object  alone  would  have 
been  adopted  by  the  electors.  It  is  therefore  claimed  that 
petitioners  and  other  voters  have  had  no  opportunity  fairly  to 
exercise  their  right  of  voting  for  one  of  the  objects  and 
against  the  other. 

5.  At  the  general  October  election  for  1875  a  proposition 
was  submitted  to  the  electors  of  the  county  to  authorize  the 
erection,  at  Guthrie  Center,  of  a  court-house  at  the  cost  of 
$25,000,  and  was  rejected. 

6.  At  the  general  election  of  1874  a  proposition  was 
adopted  by  the  electors  establishing  a  high  school  at  Panora 
and  appropriating  thereto  the  old  court-house  building. 

7.  The  petition  prays  that  the  defendants  be  restrained 
from  appropriating  the  Swamp  Land  Fund  in  the  manner 
provided  by  the  vote  of  the  electors  upon  this  joint  propo- 
sition. 

Upon  this  petition  the  Judge  of  the  Circuit  Court  allowed 
an  injunction  restraining  the  appropriation  of  the  Swamp 
Land  Fund  to  the  purpose  of  erecting  a  court-house,  the 
probable  cost  of  which  shall  exceed  $5,000,  until  a  proposition 
therefor  shall  have  been  submitted  to  the  legal  voters  of  the 
county  and  adopted.  No  injunction  further  restraining  the 
action  of  defendants  was  allowed. 

The  defendants  answered  the  petition,  substantially  admit- 
ting the  facts  alleged  in  the  petition  as  above  set  out. 

At  the  following  term  of  court  the  injunction  allowed  by 
the  Judge  was  dissolved,  and  thereupon  plaintiffs  appeal. 
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WrigM^  Oatch  €&  Wright  and  C.  Haden^  for  appellants. 
C,  C,  Cole^  for  appellees. 

Beck,  J.— I.  It  is  first  insisted  by  plain tifis  that  the  sub- 
mission of  the  proposition  to  the  voters  and  their  adoption 
X  ^^^o^^rr     thereof  are  illeo^al  and  void,  because  the  election 

1,  0ON8T1TU-  O  ' 

statutSno?*  ^^  which  the  popular  will  was  expressed  was 
^^e?^8wai?p  8F<^ial-  Relying  upon  Code,  §  303,  par.  24,  they 
land  fund.  contend  that  questions  of  this  kind  can  be  sub- 
mitted to  the  people  only  at  a  general  election.  This  provis- 
ion prescribes  that  the  supervisors  shall  not  order  the  con- 
struction of  any  public  building  exceeding  in  cost  $5,000, 
until  a  proposition  therefor  shall  liave  been  submitted  to 
and  adopted  by  the  voters  at  a  general  election. 

Under  enactments  relating  to  the  swamp  lands  of  the  State 
and  the  appropriation  of  their  proceeds  by  the  counties,  it  is 
provided  that,  upon  an  aflSrraative  vote  of  the  people,  at  any 
general  or  special  election,  upon  a  proposition  submitted  to 
them,  the  lands  or  proceeds  arising  therefrom  may  be  devoted 
to  the  erection  of  county  buildings  and  buildings  devoted  to 
the  purposes  of  education.  Revision  of  1860,  Chap.  47,  title  7, 
§  §  925,  957,  986,  and  §  §  250,  251,  Chap.  77,  Acts  Ninth  Gen'l 
Assembly,  and  Chap.  135,  Acts  Thirteenth  Gen'l  Assembly. 
Counsel  for  plaintiffs  maintain  that  these  provisions  are  super- 
seded and  repealed  by  the  Code.  This  position  presents  the 
only  disputable  question  involved  in  this  point  of  the  case. 
If  these  statutes  are  in  force  the  vote  of  the  people  upon  the 
subject  of  the  appropriation  of  the  Swamp  Land  Fund  may 
be  had  at  a  special  election ;  if  they  are  repealed,  such  vote 
must  be  at  a  general  election. 

We  must  inquire,  then,  whether  these  statutes  are  in  force. 
They  are  not  revised  or  incorporated  in  the  Code.  They  are 
public  in  their  nature  and  special  in  their  provisions,  for  they 
apply  to  a  special  subject  and  none  other.  Their  provisions, 
so  far  as  the  appropriation  of  the  Swamp  Land  Fund  is  con- 
cerned, are  applicable  to  no  other  fund  or  public  moneys- 
They  are  special  statutes  applicable  to  the  acquisition,  dispo- 
VOL.  XLV — 38 
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sition  and  sale  of  swamp  lands,  and  the  appropriation  of  tbeir 
proceeds  by  the  counties;  they  are  pubh'c,  because  their  sub- 
jects are  public  property  and  public  funds.  They  are,  then, 
public  and  special  statutes. 

Code,  §  47,  provides  that  "  all  public  and  general  statutes, 
passed  prior  to  the  present  session  of  the  General  Assembly, 
and  all  public  and  special  acts,  the  subjects  whereof  are 
revised  in  this  Code,  or  which  are  repugnant  to  the  provisions 
thereof,  are  hereby  repealed  " 

The.  statutes  in  question,  being  public  and  special,  and  the 
subjects  thereof  not  being  revised  in  the  Code,  as  we  have 
seen,  are  not  repealed,  unless  their  provisions  are  repugnant 
to  enactments  in  the  Code.  But  no  such  repugnancy  exists, 
for  there  is  not  one  word  upon  the  subject  of  the  appropriation 
of  Swamp  Land  Funds  found  in  the  Code. 

The  report  of  the  commissioners  for  the  revision  of  the 
statutes,  whose  work  resulted  in  the  preparation  of  the  Code, 
2.  SWAMP  expressly  states  that  the  statutes  upon  the  subject 
priauon''olf°"  of  swamp  lands  and  the  Swamp  Land  Fund  (Eev., 
election?*^  Title  7,  Chap.  47),  were  considered  by  them  as 
local  and  obsolete,  and  were,  therefore,  not  revised  and  incor- 
porated in  the  Code.  We  reach  the  conclusion,  therefore,  that 
it  was  competent  for  the  supervisors  to  submit  the  question 
of  the  appropriation  of  the  Swamp  Land  Fund  to  the  voters 
at  a  special  election. 

IL  Plaintiffs  insist  that  it  was  not  competent  for  the 
supervisors  to  submit  the  question  of  the  location  of  the 

a.  — : :  county  high  school,  or  the  question  of  the  appro- 

pervisors.  ""  priation  of  the  Swamp  Land  Fund  to  building  a 
school-house  to  the  voters  of  the  county.  They  maintain  that 
such  power  is  conferred  exclusively  upon  the  trustees  of  the 
high  school.  But  it  is  not  claimed  that  these  trustees  are 
clothed  with  the  power  of  submitting  questions  of  taxation  or 
of  appropriation  of  funds  to  the  voters.  While  they  may 
select  the  site  of  the  school-house  and  demand  and  accept,  or 
refuse,  funds  appropriated  by  the  vote  of  the  people  to  the 
purposes  of  the  high  school,  this  by  no  means  requires  us  to 
hold  that  the  submission  of  all  questions  upon  which  the 
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people  are  authorized  to  vote,  touching  th^se  matters,  caunot 
be  made  to  the  electors  by  the  supervisors.  Indeed,  there  is 
no  other  way  pointed  out  by  which  the  will  of  the  voters  may 
be  ascertained.  It  is  not  shown  that  the  trustees  of  the  high 
school  have  chosen  another  location  for  the  institution  than 
the  one  named  in  the  proposition  submitted  to  the  people,  or 
that  they  will  not  accept  the  appropriation  and  devote  it  to 
the  uses  indicated  by  the  vote.  We  conclude  that  the  objec- 
tion under  consideration  is  without  force. 

III.    The  next  matter  urged  against  the  validity  of  the 
proceedings  is  the  union  of  two  objects,  and  two  separate 
4  blectton:    appropriations  for  distinct  objects,  in  one  proposi- 
Fo?outiay  of    ^'^"»  ^^  *^*^  ^^®  elector  could  not  vote  for  one  and 
money.  against  the  other.     We  think  this  presents  a  fatal 

objection  to  the  legality  of  the  proceedings. 

Tlie  question  to  be  submitted  to  the  voters  was  not  simply 
whether  it  was  their  will  to  appropriate  the  fund;  but  there 
must  be  an  object  for  the  appropriation  in  order  to  constitute 
the  proposition  to  be  voted  upon.  The  object  is  of  the  essence 
of  the  proposition.  This  cannot  be  denied.  The  appropriation 
for  a  given  object  is  the  proposition  submitted.  If  there  be 
two  objects  and  a  specified  amount  of  funds  to  be  devoted  to 
each,  it  is  very  plain  that  there  are  two  propositions  submitted 
at  the  same  election.  If  they  are  submitted  together,  it  is 
very  clear  that  the  voter  cannot  vote  for  one  and  against  the 
other.  He  must  vote  against  both,  whereby  he  may  defeat 
one,  the  success  of  which  he  desires,  or  he  must  vote  for  both, 
whereby  he  may  cause  the  success  of  one  which  he  desires  to 
be  defeated.  If  he  fails  to  vote  he  may  thus  aid  in  causing 
the  defeat  of  his  favorite  measure,  and  the  adoption  of  the  one 
he  opposes.  He  has  thus  no  liberty  of  choice.  The  plan 
of  submitting  the  questions,  for  there  ai'e  two,  resembles  more 
the  common  device  of  an  auctioneer  in  disposing  of  worthless 
goods,  whereby  a  good  article  is  mingled  with  them  and  made 
to  draw  bids,  or  the  cunning  tricks  of  gamesters  to  induce 
wagers  of  the  unwary,  rather  than  the  open,  direct  and  fair 
manner  that  always  should  prevail  in  elections  by  the  people. 
Tlie  very  letter  as  well  as  the  spirit  of  our  election  laws  con- 
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demne  this  plan.  It  has  never  been  heard  of  that  electors  were, 
by  any  plan,  denied  the  right  of  choosing  one,  and  rejecting 
another  candidate  for  office,  to  be  voted  for  at  the  same 
election. 

This  very  point,  the  necessity  of  submitting  to  the  electors 
distinct  propositions  for  the  outlay  of  money,  so  that  they 
may  exercise  the  liberty  of  choice  in  voting  for  one  and 
against  another,  was  presented  in  McMillan  v.  Boyles  et  al., 
3  Iowa,  311,  and  decided  in  accord  with  the  views  we  have 
just  expressed.  That  case  and  this  are  not  different  as  to  the 
controlling  facts  in  each.  In  that  case  several  proposi- 
tions were  submitted  to  the  voters  of  a  county  at  the  same 
election,  each  for  subscribing  to  the  stock  of  a  railroad  com- 
pany, other  than  those  separately  named  in  the  other  propo- 
sitions, and  the  payment  of  the  stock  by  bonds  issued  by  the 
county.  There  were  thus  three  separate  and  distinct  propo- 
sitions. But  it  was  a  condition  of  the  submission  that  no 
subscription  should  be  made  to  either  railroad  unless  there 
should  be  a  majority  of  votes  for  each  proposition.  The 
result  was  that  a  vote  against  one  was  really  counted  as  a  vot« 
against  all.  The  voter  could  not  exercise  freedom  of  choice 
in  voting  for  one  and  against  another.  The  proceedings  and 
the  adoption  of  all  the  propositions  in  this  manner  were  held 
invalid.  We  are  able  to  make  ho  distinction  in  the  controlling 
fact  of  that  case  and  of  this.  It  is  in  both  the  same,  namely: 
the  voter  is  deprived  of  the  liberty  of  voting  against  one  propo- 
sition without  giving  a  negative  ballot  to  all.  Indeed,  the 
case  before  us  is,  if  possible,  more  objectionable  in  its  facta 
than  McMillan  v.  Boylea  et  aL  In  that  case  the  elector 
could  vote  upon  the  separate  propositions;  in  this  he  could 
not. 

The  decision  in  the  case  just  cited  is  supported  by  the 
most  satisfactory  reasons,  presented  in  a  clearly  expressed 
opinion.  It  is  not  proper  to  repeat  the  argument  of  the 
learned  Justice  announcing  the  decision  of  the  court.  It  is 
sufficient  to  say  that  we  adhere  to  the  conclusion  reached 
therein. 

The  learned  and  ingenious  counsel  for  defendants  points 
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out,  perhaps  successfallj,  that  a  part  of  the  argument  found 
in  the  opinion  in  McMillan  v.  Boylea^  is  not  applicable  to 
this  case.  This  may  be  admitted,  for  our  present  purpose, 
without  inquiry  into  the  correctness  of  the  positions.  But  it 
is  quite  clear  that  the  argument  taken  in  hand  by  counsel 
was  not  wholly  relie4  upon  by  the  court.  Indeed,  it  is  used 
in  the  opinion,  as  it  is  there  stated,  simply  to  strengthen  the 
views  advanced  therein.  We  would  not  feel  our  confidence 
in  the  conclusions  we  adopt  at  all  shaken  were  we  fully  to 
admit  the  positions  of  counsel  in  reference  to  that  argument. 
Indeed,  we  may  say  that  we  are  prepared  to  rest  our  con- 
clusions upon  the  reasons  we  have  announced,  together  with 
those  found  in  McMillan  v.  Boyles  which  counsel  has  not 
assailed. 

It  is  our  conclusion  that,  for  the  defects  above  pointed  out, 
the  proceedings  against  which  plaintiffs  seek  relief  are  in- 
valid.   The  xelief,  therefore,  should  have  been  granted. 

Reversed. 


45      507 

Switz  v.  Black  et  al.  ^^     ^ 

1.  Praotioe:  joinder  of  parties:  mortgage.     In  an  action  to  qniet 

title  to  distinct  parcels  of  land,  mortgagees  of  the  land  may  properly  ask 
to  be  made  parties,  and  by  cross-petition  may  seek  a  decree  of  foreclosure, 
and  the  grantees  of  a  purchaser  at  a  subs^uent  tax  sale  alleged  to  be 
fraudulent  may  also  be  joined  and  the  validity  of  the  tax  sale  deter- 
mined therein. 

2.  Vendor  and  Vendee :  iknocent  purchaser.    A  party  cannot  claim 

protection  as  an  innocent  purchaser  when  the  records  disclose  that  his 
grantor  has  no  power  to  convey,  or  that  one  assuming  to  convey  as 
attorney  in  fact  has  no  power  so  to  do. 

Appeal  from  Iowa  Circuit  Court. 

Wednesday,  April  18. 

John  L.  Switz  purchased  at  tax  sale  the  NW.  J  SE.  J,  33, 
79,  9,  and  Alfred  Sully  purchased  at  the  same  time  the  SW.  J 
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N£.  i  of  the  same  section,  and  one  Beebe  at  the  same  time 
purchased  another  tract  of  land.  All  these  purchases  were 
made  in  October,  1869.  Switz  filed  a  petition  to  quiet 
his  tax  title,  making  James  Black,  the  owner  of  the  fee, 
and  Wetherell,  the  holder  of  a  mortgage  executed  by  Black, 
parties  defendant.  Wetherell,  at  the  time  of  the  tax  sale,  held 
his  mortgage  from  Black  upon  all  three  of  these  tracts  of  land, 
and  one  Ricord  also  held  a  mortgage  from  Black  on  the  same 
lands.  Each  of  these  mortgages  secured  the  payment  of  cer- 
tain moneys  by  Black. 

Wetherall  answered  the  petition  of  Switz,  and  both  he  and 
Ricord,  respectively,  with  leave  of  court,  filed  cross-petitions 
for  the  foreclosure  of  their  mortgages,  making  Black,  the 
mortgagor,  Switz,  the  plaintiff,  and  Sully,  Beebe,  Clara  II.  Car- 
hart  and  Patrick  Byrne  parties  defendant,  and  asking  decrees 
of  foreclosure  and  the  setting  aside  of  the  three  several  tax 
purchases  and  deeds  to  the  various  parcels  of  the  mortgaged 
property.  It  was  alleged  in  these  petitions  for  foreclosure  that 
the  tax  titles  were  fraudulent  and  void  by  reason  of  a  corrupt 
and  fraudulent  agreement  among  the  bidders  at  the  tax  sale, 
that  each  should  bid  by  turn  and  that  there  should  be  no  com- 
petition. 

Service  was  made  upon  Black,  Beebe  and  Carhart  as  defend- 
ants to  the  cross-petitions  for  foreclosure,  and  no  appearance 
having  been  made  for  them,  or  either  of  them,  a  decree  of 
foreclosure  was  rendered  against  them  on  the  28th  day  of 
April,  1875,  and  setting  aside  as  illegal  and  fraudulent  tlie 
tax  purchase  of  Beebe  and  that  of  Sully,  under  which  Carhart 
claimed,  and  vacating  Carhart's  interest. 

Sully  took  a  treasurer's  deed,  dated  Nov.  12, 1872.  On  the 
25th  day  of  Februaiy,  1873,  he  conveyed  the  land  by  a  gen- 
eral warranty  deed  to  Clara  H.  Carhart.  On  the  llth  day 
of  November,  1873,  Sully,  by  R.  A.  Sankey,  his  agent,  by 
written  agreement,  sold  the  land  to  Patrick  Byrne. 

On  the  8th  day  of  July,  1874,  Clara  H.  Carhart  executed  a 
power  of  attorney  to  Sully,  authorizing  him  to  make  and 
deliver  deeds  of  all  lands  owned  by  said  Carhart  in  Iowa 
county,  Iowa.     On  the  1st  day  of  May,  1874,  Clara  H.  Oar- 
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hart,  by  Sully,  her  attorney  in  fact,  executed  a  deed  to  Patrick 
Byrne  for  the  land  in  controversy.  It  does  not  appear  from 
the  record  before  us  when  this  deed  was  delivered,  if  at  alL 

There  was  an  issue  made  by  Switz  upon  the  allegations  of 
the  cross-petitions  for  foreclosure,  and  also  an  issue  made  by 
Sully  and  Patrick  Byrne.  The  answer  of  Byrne  set  forth  that 
he  was  an  innocent  purchaser,  and  could  not  be  aflfected  by 
the  alleged  fraudulent  tax  sale. 

The  court  below  rendered  a  decree  foreclosing  the  mortgages 
and  finding  that  the  tax  sale  was  fraudulent,  and  providing 
that  the  holders  of  the  tax  titles  should  be  paid  the  full 
amount  of  taxes  and  interest  which  would  have  been  due  to 
the  county  and  State  in  case  the  land  had  not  been  sold.  The 
defendant  Byrne  alone  appeals. 

C,  Hedges^  H.  A.  Sankey  and  Dosh  Brothers  <&  CarstenSj 
for  appellant. 

Clark  (&  Haddock^  for  appellees. 

KoTHROOK,  J. — I.  The  defendant  Sully  moved  the  court  to 
strike  out  of  both  cross-petitions  all  those  parts  having  rela- 
1.  practice:  *^^"  ^  *^®  *^^^®  *^  ^^^  lands  purchased  by  him  at 
part?e?:mort-  ^'^®  ^^^^  ^^^^  ^^H  because  the  petitions  improperly 
gage.  joined  diflferent  tracts  and  embraced  matters  not  a 

part  of  the  original  cause  of  action,  nor  in  any  manner  con- 
nected with  the  original  suit. 

This  motion  was  overruled,  and  counsel  for  appellant  now 
insist  that  the  motion  should  have  been  sustained.  We  think 
the  ruling  of  the  court  below  was  correct.  There  can  be  no 
question  about  its  correctness  as  to  the  petition  of  Kicord.  He 
was  not  a  party  to  the  original  suit,  and  the  other  parties 
thereto.  Black,  Wetherell  and  Switz,  made  no  objection  as  to 
misjoinder  of  parties.  Kicord  had  the  right  at  any  time  to 
commence  an  original  suit  in  foreclosure,  and  it  is  entirely 
immaterial  to  the  defendant  Byrne  in  what  manner  the  other 
parties  are  brought  before  the  court.  Wetherell  was  a  party 
defendant  to  the  original  suit.  His  cross-petition  was  filed 
with  leave  of  the  court.    His  mortgage  covered  all  three  of 
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the  tracts  of  land,  and  we  are  unable  to  see  bow  Snily  coold 
compel  him  to  foreclose  his  mortgage  by  piece-meal,  because 
he,  or  rather  his  grantee,  claimed  no  interest  in  the  land 
claimed  by  Switz.  What  possible  prejudice  it  could  be  to 
Sully  or  to  Byrne  we  are  unable  to  determine. 

Our  attention  is  called  by  counsel  to  section  2663  of  the 
Code.  We  fail  to  see  any  provision  therein  which  would  pre- 
clude a  joinder  of  parties  under  the  facts  disclosed  in  this 
case. 

IL  It  is  insisted  that  Wetherell  and  Ricord,  being  mere 
mortgagees,  have  no  right  of  action  against  Sully  and  Byrne. 
2  VENDOR  They  certainly  have  a  right  as  mortgagees  to  show 
fnnocent*^*  the  invalidity  of  the  tax  sales,  and  to  subject  the 
purchaser.  1^^^  ^^  i]^q  payment  of  their  mortgages,  and  this 
is  the  effect  of  the  decree  of  the  court  below,  as  we  under- 
stand it.  It  is  proper  to  observe  that  defendant  Byrne  is  not 
offering  to  redeem  from  the  mortgages. 

III.  The  evidence  satisfactorily  shows  that  there  was  an 
unlawful  combination  of  bidders  at  the  tax  sale,  by  which  it 
was  agreed  that  there  should  be  no  competition.  The  defend- 
ant Byrne,  however,  insists  that  he  is  an  innocent  purchaser 
of  the  land  in  question  without  notice  of  the  fraudulent  char- 
acter of  the  sale. 

It  will  be  seen  by  the  foregoing  statement  of  facts  that  on 
the  11th  day  of  November,  1873,  when  Sully,  by  Sankey,  his 
agent,  contracted  to  sell  the  land  to  Byrne,  Sully  was  not  the 
owner.  He  had  conveyed  to  Carhart  on  the  25th  day  of  Feb- 
ruary, 1873,  and  the  deed  of  conveyance  was  filed  for  record 
March  4,  1873.  Next  we  have  a  deed  from  Carhart  by  Sully, 
attorney  in  fact,  dated  May  1, 1874,  which  has  not  been  filed 
for  record,  and  which,  if  delivered  at  all,  must  have  been  after 
the  filing  of  the  cross-petition  herein. 

The  trial  in  the  court  below  was  had  in  November,  1875, 
and  Byrne  then  testified  that  he  had  lately  received  a  deed, 
and  there  is  enough  in  the  evidence  to  satisfy  us  that  he  knew 
there  would  be,  or  was,  litigation  about  the  title  before  he 
received  his  deed.  He  says:  "When  I  heard  it  was  going 
into  suit  to  contest  the  title,  I  made  up  my  mind  I  would  pay 


Digitized  by 


Google 


JUNE  TERM,  1877.  601 

Brown  y.  Cole. 

no  more  nntil  this  matter  was  disposed  of,  so  a  good  title 
could  be  made  to  roe." 

The  power  of  attorney  from  Carhart  to  Sully  was  made  on 
the  8th  day  of  July,  1874,  filed  for  record  September  1,  1874. 
It  makes  no  reference  to  conveyances  already  made  by  Sully. 

It  will,  therefore,  be  seen  that  when  Byrne  made  his  con- 
tract with  Sully  the  record  of  titles  showed  that  Oarhart  was 
the  owner,  and  at  the  date  of  the  deed  from  Carhart  by  Sully, 
as  attorney,  the  records  did  not  show  that  Sully  had  any  such 
power.  The  power  afterwards  made  only  covers  deeds  to  be 
made  in  the  future. 

Under  all  these  circumstances  Byrne  can  make  no  successful 
claim  that  he  is  an  innocent  purchaser  without  notice.  If  he 
had  examined  the  records  of  titles  he  would  have  seen  that  the 
party  he  contracted  with  had  no  title  to  convey,  and  that  the 
attorney  in  fact  who  attempted  to  convey  had  no  power  to 
convey. 

Affouced. 


^  ^  46.  aoi 

Bbowk  v.  Colb  et  al.  Qg  s'g 

I  45    601 

1.  Contract:  construction  op.     Where  a  contract  provided  for  the  ' 

dehvery  of  one  hondred  thousand  brick,  to  be  counted  and  enumerated 
according  to  the  custom  of  bricklayers,  held,  that  the  contractor  was 
bound  to  furnish  only  the  number  specified  according  to  such  estimate, 
even  though  as  a  matter  of  fact  the  number  was  less  than  one  hundred 
thousand. 

2.  Jury :  ihpbachmbnt  of  vbbdict.    Affidavits  of  jurors  respecting  the 

motives  which  induced  an  agreement  to  a  verdict  will  not  be  received 
for  the  purpose  of  impeaching  the  same. 

Appeal  from  Story  Circuit  CovH, 

Wednesday,  Afbil  18. 

Plaintiff  and  defendant,  John  Cole,  entered  into  an  agree* 
ment  in  writing  whereby  said  Oole  sold  and  agreed  to  deliver 
to  the  plaintiff  ^^one  hundred  thousand  brick,  of  good  mer- 
chantable quality,  sufficient  to  make  a  good  substantial  wall 
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to  a  two  story  brick  building,  *  *  *  ^^Ad  brick 
to  be  counted  and  enumerated  in  the  wall  according  to  custom 
and  rule  of  bricklayers  in  ascertaining  the  number  of  brick 
in  a  solid  wall,  not  allowing  anything  for  space  occupied  by 
openings  in  wall." 

The  petition  alleged  the  defendants  had  failed  to  deliver 
forty  thousand  of  said  brick,  and  as  the  plaintiff  had  paid  for 
one  hundred  thousand  she  sought  to  recover  for  the  brick  not 
delivered. 

The  defendants,  by  way  of  counter-claim,  alleged  that  they 
had  delivered  more  brick  than  the  contract  called  for,  which 
the  plaintiff  had  received  and  accepted,  and  they  sought  to 
recover  for  the  brick  delivered  in  excess  of  the  contract. 

There  was  a  trial  by  jury;  verdict  for  defendants,  and  plain- 
tiff appeals. 

Rainholt  ds  Barnes,  for  appellant. 

McCarthy,  Stevens  ds  Underwood,  for  appellees. 

Seevers,  J. — I.  Counsel  for  appellant  state  the  questions 
for  determination  to  be  as  follows:  "Aside  from  the  question 
1.  oontraot:  of  defective  and  irregular  verdict  of  the  inry,  it 
of.  seems  that  all  other  questions  in  this  case  are 

merged  in  these  two,  to-wit:  Does  the  method  pointed  out 
by  the  contract  for  ascertaining  the  number  of  brick  mean 
no  more  than,  and  nothing  different  from,  the  rule  known  as 
^masons'  measurement;^  and,  shall  the  openings  in  the  wall, 
under  the  reading  of  the  contract,  be  considered  filled  with 
brick  in  arriving  at  the  number  of  brick  delivered  by  defend- 
ants." The  question,  then,  is  how,  under  the  terms  of  the 
contract,  are  the  brick  to  be  counted.  We  are  unable  to  see 
any  ambiguity  in  the  contract,  either  latent  or  patent,  and  the 
contract  itself  provides  the  rule  for  "counting  and  enumer- 
ating"  the  brick.  If  the  contract  had  provided  for  the  deliv- 
ery of  one  hundred  thousand  brick,  and  there  stopped,  we 
suppose  the  plaintiff  would  have  been  entitled  to  that  number 
of  brick  by  actual  count,  but  the  brick  were  to  be  "counted 
and  enumerated  in  the  wall  according  to  the  custom  and  rule 
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of  bricklayers  in  ascertaining  the  number  of  brick  in  a  solid 
wall,  not  allowing  anything  for  space  occupied  by  openings  in 
wall."  This,  then,  is  the  way  the  parties  have  determined  the 
brick  shall  be  counted.  It  is  true  that  the  rule  adopted  by 
bricklayers  is  at  best  but  an  arbitrary  estimate,  and  it  is  not 
pretended  that  the  actual  number  of  brick  in  the  wall  is  thereby 
ascertained.  This,  however,  is  immaterial,  because  the  parties 
have  stipulated  the  count  shall  be  made  in  accordance  with 
that  rule.  It  must  be  evident  that  an  actual  count  of  the 
brick  was  not  intended,  for  the  contract  contemplates  a  count- 
ing "in  a  solid  wall."  Now,  it  is  simply  impossible  to  count 
and  ascertain  how  many  brick  are  in  a  solid  wall  more  than 
one  brick  in  thickness.  The  wall  was  to  be  solid,  and  no 
allowance  made  for  openings.  The  Circuit  Court  having  con- 
strued the  contract  in  accord  with  the  foregoing  view,  it  fol- 
lows no  error  was  committed  in  so  doing. 

11.  One  of  the  jurors  tiled  an  aflSdavit  that  he  was  sick, 
and  in  consequence  thereof  had  agreed  to  the  verdict.  And 
2.  jury:  im-  another  juror  stated  in  an  affidavit  that  he  "  agreed 
veJSict!*'*  ^  to  the  verdict  solely  on  account  of  the  sickness  of 
said  juror  and  the  apprehended  injury  to  him  by  longer  con- 
finement, and  out  of  regard  for  his  personal  health;  that,  had 
said  juror  been  in  good  health,  I  would  not  at  the  time  I  did 
have  consented  to  said  verdict." 

Counter  affidavits  were  made  and  filed  by  other  jurors  tend- 
ing strongly  to  show  that  the  sickness  of  the  juror  was  quite 
mythical;  and  we  presume  the  court  below  overruled  the 
motion  for  a  new  trial  on  the  ground  that  jurors  who  would 
so  stultify  themselves  as  these  men  have  done  were  unworthy 
of  belief,  and  in  this  view  we  concur.  Besides  this,  affidavits 
of  this  character  cannot  be  received  or  considered  for  the  pur- 
pose of  impeaching  a  verdict.  Cowles  v.  G.y  R.  1.  cfe  P.  R. 
R.  Co.j  32  Iowa,  516,  and  authorities  cited. 

Affibmed. 
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103  j»6o  Stewart  v.  Lay. 

46    OOil 

^^^    ^'  1.  Iteoeiyer :  irrbgulabitibs  or :  juribdiction.    Any  irregularities  in 

the  proceedings  of  a  receiver  can  be  corrected  only  by  the  court  which 
appointed  him,  and  his  conduct  will  not  be  reviewed  in  an  action  in 
another  forum. 

2.  Corporation:  liabiutt  of  stockholder:  jurisdiction.  Where 
the  assets  of  a  corporation,  with  assessments  upon  the  shares  of  stock- 
holders, are  sufficient  to  meet  the  corporate  obligations,  the  stockholders 
are  not  liable  in  addition  to  an  amount  equal  to  their  shares  of  stock, 
and  the  question  of  such  sufficiency  can  be  determined  in  an  action  at 
law. 

8.  : :  LIMITATION  OF.    The  liability  of  one  stockholder  is  not 

limited  by  the  amount  which  can  be  collected  from  other  stockholders. 

4.  : :  ACTS  of  rbcbiyer.    The  fraudulent  acts  or  neglect  of 

the  receiver  of  an  insolvent  corporation  constitute  no  defense  to  an 
action  against  a  stockholder  for  contribution. 

EQUiTiBs  BBTWBBN  STOCKHOLDERS.    The  liability  of 


the  stockholder  is  separate  from  that  of  the  other  stockholders  and  may- 
be enforced  in  an  action  at  law,  in  which  it  is  not  essential  to  the  estab- 
H^iment  of  his  liability  that  the  equities  between  him  and  his  associates 
be  determined. 

Appeal  from  Dubuque  District  Court. 

Wednesday,  Apbil  18. 

AoTioN  at  law  against  a  stockholder  of  the  Dubuque  Savings 
Institution  to  recover  the  amount  of  unpaid  assessments  upon 
the  stock,  and  a  further  amount  equal  to  the  stock  for  which 
the  defendant  is  alleged  to  be  liable  on  account  of  indebted- 
ness accruing  against  the  corporation  while  defendant  was  a 
stockholder  therein.  The  petition  of  the  plaintiff  filed  in  the 
case  is  as  follows: 

"  William  G.  Stewart,  receiver  of  the  Dubuque  Savings 
Institution,  plaintiff  in  this  suit,  by  H.  B.  Fonke  and  W.  J. 
Knight,  his  attorneys,  brings  this  his  suit  against  the  defend- 
ant, James  C.  Lay,  and  claims  of  the  said  defendant  the  sum 
of  ten  thousand  dollars,  and  for  cause  of  claim  states: 

"I.     That  the  Dubuque  Savings  Institution  organized. 
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ander  and  bj  virtue  of  the  laws  of  the  State  of  Iowa,  as  a 
banking  incorporation,  on  or  about  the  18th  day  of  February, 
A.  D.  1866. 

"  That  said  institution  issued  its  shares  at  one  hundred  dol- 
lars the  share,  and  that  said  defendant  became  a  member  of 
said  incorporation  and  shareholder  thereof  to  the  amount  of 
fifty  shares,  representing  the  sum  of  five  thousand  dollars; 
that  at  the  time  of  becoming  the  owner  of  said  shares  de- 
fendant paid  thereon  an  assessment  of  ten  per  cent,  or  five 
hundred  dollars  in  the  aggregate.  That  said  incorporation 
was  organized  to  do  business  in  Dubuque,  and  was  engaged 
in  the  banking  business  at  Dubuque  from  the  time  of  its 
organization  until  on  or  about  the  4th  day  of  October,  A.  D. 
1873,  when  said  Dubuque  Savings  Institution  became  insolv- 
ent and  was  so  declared  by  the  District  Court  of  Dubuque 
county,  Iowa. 

^*  That  upon  proper  application,  made  by  the  proper  ofiicers 
of  the  State,  plaintiff  was  by  said  court  appointed  the  receiver 
of  said  Dubuque  Savings  Institution,  and  was  on  said  4th  day 
of  October,  A.  D.  1873,  duly  qualified  as  such  receiver,  and 
entered  upon  his  duties  as  such,  as  by  the  papers  and  pro- 
ceedings in  that  behalf  still  remaining  in  the  office  of  the 
clerk  of  said  court  will  more  fully  appear.  That  afterwards, 
to-wit:  on  the  27th  day  of  October,  A.  D.  1873,  said  plaintiff, 
as  receiver,  under  the  authority  and  direction  of  said  court, 
made  an  assessment  of  ninety  per  cent  upon  the  capital 
stock  of  said  Savings  Institution,  ten  per  cent  of  said  capital 
stock  having  been  previously  assessed  and  paid  in,  and  said 
plaintiff,  as  such  receiver,  gave  both  public  notice  in  the 
newspapers  printed  in  the  city  of  Dubuque,  and  also  personal 
notice  to  all  the  shareholders  of  said  Savings  Institution,  that 
unless  said  assessments  so  made  by  plaintiff  were  paid,  on  or 
before  December  1st,  A.  D.  1873,  the  same  would  be  collected 
by  suit. 

*^  That  said  defendant  is  a  shareholder  in  said  institution 
of  fifty  shares  of  said  stock,  representing  the  sum  of  five 
thousand  dollars,  is  indebted  upon  his  said  assessment  to  the 
sum  of  forty-five  hundred  dollars,  of  which  assessment  and 
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demand  of  paymeDt  he  has  had  due  notice,  but  has  hitherto 
wholly  neglected  to  pay  the  same  or  any  part  thereof. 

"  II.  Plaintiff  further  shows  that  the  indebtedness  due  by 
said  Dubuque  Savings  Institution  amounts  to  the  sum  of 
about  one  hundred  and  thirty  thousand  dollars.  That  the 
assets  belonging  to  said  institution  and  the  assessment  upon 
the  capital  stock  of  said  institution,  available  and  collectible, 
will  not  be  suflScient  to  pay  said  indebtedness  in  full,  but  the 
liabilities  of  the  stockholders  to  an  amount  equal  to  their 
respective  shares  of  stock  will  be  necessary  to  be  enforced  in 
order  to  meet  such  indebtedness  in  full  That  all  of  said  in- 
debtedness was  incurred  during  the  time  the  said  defendant 
was  a  stockholder  of  said  Dubuque  Savings  Institution.  That 
the  amount  of  shares  of  said  capital  stock  so  held  by  said 
defendant  is  fifty  shares,  or  the  sum  of  five  thousand  dollars, 
for  which  plaintiff  claims  that  defendant  is  liable  in  addition 
to  the  forty-five  hundred  dollars  above  alleged.  Therefore, 
plaintiff  prays  judgment  for  ten  thousand  dollars,  interest 
and  costs." 

The  defendant  answered  in  denial  and  set  up  the  following 
affirmative  legal  and  equitable  defenses: 

"  Ist.  The  defendant  denies  each  and  every  allegation  in 
said  petition  contained,  and  denies  that  said  pretended  incor- 
poration ever  issued  any  of  its  stock  to  this  defendant,  as 
averred,  and  that  he  ever  was  a  member  of  the  alleged  incor- 
poration, or  was  at  any  time  the  owner  of  any  of  the  shares 
in  its  capital  stock,  as  alleged. 

"  2d.  This  defendant,  further  answering,  says  that  he  never 
at  any  time,  in  writing,  was  a  subscriber  to  the  capital  stock 
of  the  alleged  incorporation,  and  never  held  any  certificates 
of  the  capital  stock  of  said  alleged  incorporation,  and  never 
was  a  member  of  said  alleged  incorporation,  and  never  entered 
into  any  verbal  agreement  for  the  purchase  of  shares  and  of  the 
said  stock,  or  to  become  a  subscriber  therefor,  within  five 
years  prior  to  the  time  of  the  commencement  of  this  suit, 
and  of  the  alleged  assessment  by  said  receiver. 

^^  8d.  This  defendant  further  answering  denies  each  and 
every  allegation  in  said  petition,  and  denies  that  he  ever 
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entered  into  the  contract  alleged  in  the  petition  with  the 
alleged  incorporation  by  which,  as  averred,  he  became  the 
owner  of  fifty  shares  of  the  capital  stock  of  the  alleged  incor- 
poration, and  defendant  avers  that  the  alleged  incorporation 
never  had  a  legal  existence  as  a  corporation;  that  its  articles 
of  incorporation  were  never  filed  in  the  oflSce  of  the  Secretary 
of  the  State  of  Iowa,  nor  was  any  notice  ever  published  giving 
notice  of  the  name  of  the  corporation,  the  place  of  its  busi- 
ness, the  general  nature  of  the  business  to  be  transacted,  the 
amount  of  its  capital  stock  and  the  time  and  conditions  on 
which  the  same  were  to  be  paid  iii,  the  time  of  the  commence- 
ment and  termination  of  the  corporation,  by  what  ofiicers  or 
persons  the  affairs  of  the  corporation  were  to  be  managed  or 
conducted  and  the  time  of  their  election,  the  highest  amount 
of  indebtedness  to  which  the  incorporation  was  at  any  time  to 
subject  itself,  and  whether  private  property  was  to  be  exempt 
from  corporate  debts,  nor  was  such  notice  ever  recorded  in  the 
oflSce  of  the  Secretary  of  the  State  of  Iowa;  that  said  pre- 
tended incorporation  consisted  of  R.  A.  Babbage,  R  A.  Bab- 
bage,  Jr.,  Palmer  Kellogg,  Amos  SheflSeld,  Geo.  A.  Blanchard, 
W.  E.  Wellington,  W.  W.  Woodworth,  John  T.  Hancock,  J. 
Duncan,  G.  D.  Wood,  W.  W.  Luke,  Charles  Crocker,  C.  M. 
Woodworth,  C.  Bronson,  Geo.  L.  Turner,  John  W.  Ware,  Jr., 
J.  H.  Gray,  £.  L.  Clark,  J.  P.  Scott  and  O.  P.  Shiras,  as 
incorporators;  that  said  individuals  commenced  and  carried 
on  and  transacted  business  under  the  name  and  style  of  the 
Dubuque  Savings  Institution,  and  defendant  avers  that  the 
same  was  not  a  corporation — was  not  organized  as  such,  nor 
was  the  law  in  any  sense  as  aforesaid  complied  with  so  as  to 
create  a  corporation,  but  defendant  avers  that  the  same  was  a 
copartnership;  that  the  proceedings  in  the  name  of  the  State 
of  Iowa,  upon  the  relation  of  the  Attorney  General  of  the 
State  of  Iowa,  to  wind  up  the  affairs  of  the  alleged  incorpom- 
tion,  by  which  the  said  Stewart  was  appointed  receiver,  were 
unauthorized,  null  and  void,  and  the  said  Stewart  has  no  right 
or  just  authority  to  make  an  assessment  upon  the  alleged 
shares  of  stock,  as  averred. 
"  4th.    This  defendant  further  answering  says,  in  answer  to 
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the  second  count  of  the  petition,  wherein  the  pretended 
receiver,  Stewart,  claims  to  recover  the  sum  of  $6,000  over 
and  above  the  actual  amount  of  the  alleged  subscription  to  the 
capital  stock  of  the  averred  corporation,  that  such  claim  or 
liability  (if  any  such  exists)  is  no  part  of  the  assets  of  the  so- 
called  Dubuque  Savings  Institution,  and  this  defendant  is  not 
liable  for  the  same  to  the  said  pretended  corporation  or  the 
alleged  receiver  thereof. 

"  5th.  This  defendant  says  further,  by  way  of  equitable 
answer  to  said  petition,  that  the  said  plaintiff  cannot  have  and 
maintain  his  action  against  him  at  law,  but  that  the  same,  as 
appears  by  said  petition,  is  solely  cognizable  by  a  court  of 
equity;  that  in  no  event  could  the  defendant  be  liable  to  a 
greater  amount  than  the  alleged  unpaid  subscription  to  the 
capital  stock  of  said  averred  corporation;  that  a  payment  in 
full  of  all  the  subscription  to  the  capital  stock  of  the  alleged 
corporation  would  greatly  exceed  the  indebtedness  of  the 
alleged  corporation;  that  no  stockholder  is  liable  to  contribute 
to  the  payment  of  such  indebtedness  beyond  another  stock- 
holder, and  is  not  liable  beyond  what  is  sufficient  to  pay  such 
indebtedness,  and  not  liable  to  that  extent  unless  such  indebt- 
edness exceeds  the  amount  of  such  subscriptions;  that  said 
Stewart  has  settled  with  and  received  from  a  large  number 
of  the  said  stockholders  about  20  per  cent  upon  the  amount 
of  their  subscription  to  said  stock,  and  has  discharged  the 
same  from  further  liability  upon  the  said  subscriptions.  The 
names  of  such  stockholders  and  the  amount  of  the  stock  this 
defendant  is  not  able  to  state;  and  the  said  Stewart  now  seeks 
to  hold  defendant  for  the  full  amount  of  his  alleged  subscrip- 
tion, or  stock,  and  defendant  avers  that  it  requires  a  court  of 
chancery  to  find  the  amounts  due  from  each  shareholder  and 
settle  and  adjust  the  same. 

"  This  defendant  further  states  that  the  capital  stock  of  the 
alleged  corporation  is  divided  into  1,000  shares  of  $100.00 
each;  that  the  articles  of  the  alleged  corporation  purport  to 
be  filed  under  the  general  incorporation  law  by  which  the 
maximum  corporate  indebtedness  is  limited  to  two-thirds  of 
the  amount  of  the  capital  stock;  that  the  maximum  corporate 
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indebtedness  of  the  alleged  bank  is  accordingly  limited  to 
$66,666  and  66-100;  that  for  all  indebtedness  in  excess  of  said 
amount  the  officers  of  said  bank,  participating  in  its  manage- 
ment at  the  time  this  excessive  indebtedness  was  incurred, 
would  in  case  of  a  deficiency  of  assets  be  primarily  liable;  that 
the  indebtedness  of  said  bank  was,  as  this  defendant  is  in- 
formed, at  the  time  of  the  appointment  of  said  receiver, 
$117,000. 

"  Tliat  the  indebtedness  incurred  in  excess  of  the  legal  cor- 
porate indebtedness  was  accordingly  about  $50,000,  and  the 
officers  of  said  bank  (so  called)  participating  in  its  mange- 
ment  at  the  time  the  excessive  indebtedness  was  incurred,  are 
abundantly  good  and  responsible  for  the  amount. 

"  This  defendant  further  says  that  the  assets  of  said  alleged 
bank,  if  properly  collected,  are  sufficient  to  pay  the  legal  cor- 
porate indebtedness  of  said  concern  without  subjecting  the 
stockholders  to  any  liability. 

"  Par.  3.  This  defendant  says  that  more  than  $45,000  of  the 
legal  indebtedness  of  the  so-called  bank  has  been  pkid  by  said 
receiver,  and  that  almost  the  entire  amount  of  the  outstand- 
ing indebtedness  of  the  alleged  corporation  is  owned  by  the 
said  officers  of  the  alleged  bank,  for  which  they  have  paid 
about  50  cents  on  the  dollar,  amounting  to  about  $70,000, 
said  officers  having  full  knowledge  of  the  excessive  indebted- 
ness when  said  excessive  indebtedness  was  so  incurred  and  the 
business  of  said  alleged  corporation  so  mismanaged. 

"  Par.  4.  This  defendant  further  avers  that  the  said  Stewart, 
during  the  time  he  has  been  acting  as  receiver,  has  been  spec- 
ulating in  the  indebtedness  of  the  so-called  bank,  and  has  pur- 
chased a  large  amount  thereof  at  50  cents  on  the  dollar,  and 
has  appropriated  the  assets  of  the  bank  to  take  up  the  same 
at  the  face  thereof,  and  pretends  that  the  same  was  and  is  an 
indebtedness  of  the  bank  (so-called). 

'*  Par.  5.  This  defendant  avers  that  there  is  a  largeamount 
of  uncollected  claims  in  the  hands  of  plaintiff,  the  proper 
assets  of  the  said  corporation,  against  solvent  persons,  ade- 
quate to  pay  all  indebtedness  of  the  so-called  bank  without 
calling  upon  any  stockholders,  which  the  said  Stewart  refuses 
Vol.  xlv— 39 
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and  neglects  to  collect  (after  request)  and  apply  to  the  pay- 
ment of  the  debts  of  said  alleged  corporation. 

" Par  6.  This  defendant  avers  that  the  said  plaintiflF  is  fraad- 
ulently  endeavoring  to  collect  from  the  stockholders  of  said 
bank  (so-called)  the  unpaid  amount  of  their  subscriptions  to 
pay  off  said  illegal  indebtedness  so  held  by  him  and  the  said 
oflScers  of  said  bank,  all  of  which  has  been  purchased  by  them 
at  50  cents  on  the  dollar  with  a  full  knowledge  that  the  same 
was  an  illegal  indebtedness  as  aforesaid. 

"  Par.  7.  This  defendant  avers  that  the  officers  of  said  bank 
(so-called)  at  the  time  of  the  incurring  of  the  said  illegal  and 
excessive  indebtedness,  and  who  participated  in  the  manage- 
ment and  mismanagement  of  the  alleged  bank,  and  who  care^ 
lessly,  negligently,  fraudulently,  and  illegally  permitted  said 
so-called  bank  to  become  so  indebted  beyond  the  limit  fixed  bj 
law,  and  who  without  authority  and  in  violation  of  law  con- 
tracted the  said  excessive  indebtedness  of  the  alleged  bank, 
and  who  now  hold  so  large  an  amount  of  said  indebtedness  as 
averred,  are  John  T.  Hancock,  W.  E.'  Wellington,  W.  W. 
Woodworth,  0.  M.  Woodworth,  Geo.  B.  Hamilton  and  F.  W. 
H.  Sheffield. 

"Therefore,  this  defendant  asks  that  the  said  John  T.  Han- 
cock, W.  E.  Wellington,  W.  W.  Woodworth,  C.  M.  Wood- 
worth,  Geo.  B.  Hamilton  and  F.  W.  H.  Sheffield,  and  all 
others  interested  in  the  alleged  bank,  may  be  made  parties  to 
this  suit  that  a  fair  and.jnst  accounting  may  be  had  between 
the  said  officers  of  said  alleged  bank  and  the  said  receiver  and 
the  shareholders  thereof,  that  the  legal  indebtedness  of  the 
alleged  bank  may  be  determined;  that  no  assessment  shall  be 
made  for  the  payment  of  any  indebtedness  over  and  above 
the  said  legal  amount  of  corporate  indebtedness,  and  that  the 
indebtedness  of  the  alleged  bank  now  held  by  the  said  offi- 
cers of  said  bank  may  be  declared  null  and  void  as  against 
the  alleged  stock  and  shareholders,  and  that  the  said  receiver, 
the  plaintiff,  shall  only  be  allo\yed  the  amount  paid  by  him 
for  said  stock  as  against  the  alleged  bank  and  the  share- 
holders thereof;  that  the  said  Stewart,  plaintiff  as  aforesaid, 
may  be  compelled  to  collect  all  amounts  due  from  the  officers 
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of  said  alleged  bank,  and  apply  all  assets  of  the  bank  to  the 
payment  of  its  debts,  before  proceeding  against  the  share- 
holders in  the  alleged  bank,  and  for  such  other  relief  as  is 
eqnitable  and  just." 

The  plaintiff  demurred  to  division  5  of  defendant's  answer, 
presenting  his  equitable  defense  to  the  action,  on  the  ground, 
among  others,  tliat  it  does  not  state  facts  sufScient  to  consti- 
tute an  equitable  defense  to  the  action,  and  that  it  appears, 
from  the  eqnitable  answer,  that  defendant  has  a  full  and  ade- 
quate remedy  at  law  for  the  matters  therein  set  out. 

Tlie  demurrer  was  sustained,  and  from  the  court's  judg- 
ment thereon  defendant  appeals. 

Pollock  c&  Shields,  for  appellant. 

jET.  B.  FouTce  and  IF.  J,  Knight^  for  appellee. 

Beck,  J. — ^The  demurrer,  it  will  be  observed,  is  directed 
against  the  equitable  answer  only;  the  sufficiency  of  the  legal 
defenses  pleaded  is  not  questioned. 

I.  The  indebtedness  of  the  corporation  in  excess  of  its 
assets,  or  to  such  an  extent  as  to  render  defendant  liable  over 
and  above  the  sum  due  on  his  unpaid  stock,  to  an  amount 
equal  to  the  shares  held  by  him;  the  assessment  upon  defend- 
ant's stock  by  the  receiver,  under  direction  of  the  court 
appointing  him;  all  questions  affecting  the  jurisdiction  of  the 
court  and  the  receiver;  the  facts  of  subscription  by  defendant; 
his  holding  stock  at  the  time  the  indebtedness  of  the  corpora- 
tion accrued,  etc.;  the  binding  effect  of  any  subscription  made 
by  defendant,  are  all  put  in  issue  by  that  part  of  the  answer 
which  sets  up  legal  defenses  to  the  action. 

II.  The  equitable  answer  presents  the  following  defenses, 
briefly  stated,  which  defendant  insists  are  cognizable  in 
chancery : 

1.  No  stockholder  is  liable  to  contribute  to  the  payment  of 
the  indebtedness  of  the  corporation  beyond  another  stock- 
holder. 

2.  Settlements  by  the  receiver  with  other  stockholders  for 
sums  less  than  was  due  from  them. 
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3.  The  illegality  of  a  part  of  the  alleged  indebtedness  of 
the  corporation  which  renders  it  invalid. 

4.  The  sufficiency  of  the  assets  of  the  corporation  to  j)ay 
its  debts. 

5.  The  fraud  of  the  receiver  and  the  officers  of  the  corpo- 
ration in  purchasing  the  claims  against  the  bank  at  a  discount 
and  exacting  payment  at  their  face. 

6.  Neglect  of  the  receiver  to  discharge  his  duty. 

7.  The  illegal  and  fraudulent  acts  of  the  officers  of  the 
corporation  in  contracting  debts  whereby  the  bank  was  intended 
to  be  bound  beyond  the  limits  of  its  indebtedness  as  prescribed 
by  law,  in  making  dividends  unlawfully,  in  appropriating  the 
money  of  the  corporation,  etc.,  etc. 

III.     We  will  firet  consider  the  equitable  answer  in  its  ap- 
plication  to  the  first  count  of  the  petition.     It  does  not  deny 
1  KECKivRR-  ^^®  proceedings  under  which   the  receiver  was 
o7ffurfsdic^  appointed,  and  that  an  assessment  was  made  upon 
^loo-  the  stock  of  defendant,  under  direction  of  the 

court.  The  jurisdiction  of  the  court  and  of  the  receiver  being 
conceded,  and  the  fact  of  assessment  being  admitted,  it  is  to 
be  regarded  as  res  adjudicata.  All  questions  as  to  the  indebt- 
edness of  the  bank  and  the  like,  involved  in  the  assessment, 
or  which  it  was  necessary  to  determine  before  making  it,  must 
be  presumed  to  have  been  adjudicated,  and  defendant  is  bound 
thereby.  Any  errors  made  by  the  court,  in  the  proceedings 
appointing  the  receiver  and  controlling  and  directing  his  action, 
must  be  corrected  by  proper  application  to  the  court  or  by 
appeal  from  its  orders  or  decisions  as  provided  by  the  law 
applicable  to  such  cases. 

The  errors  or  irregular  proceedings  of  the  receiver  must  be 
corrected  by  the  court  having  control  of  his  action.  None  of 
these  matters  can  be  set  up  in  an  action  brought  by  him  under 
the  direction  of  the  court. 

Authority  is  found  for  the  proceeding  wherein  the  receiver 
was  appointed,  and  under  which  he  is  proceeding  to  wind  up 
the  affairs  of  the  bank,  in  Code,  §§  1571,  1572,  2905. 

The  other  matters  set  up  in  the  equitable  answer  are  applica- 
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ble  alike  to  each  count  of  the  petition.    They  will  hereafter 
be  considered  as  applicable  to  each. 

IV.  The  second  count  of  the  petition  seeks  to  recover  on 
the  ground  that  the  assets  of  the  bank  and  the  assessments 
«.  CORPORA-     upon  the  stock  of  the  institution  will  not  be  sufli- 

ity  of 'stock-  cient  to  pay  its  indebtedness,  and  that  the  liability 
risdicUoD.^  of  the  Stockholders  to  an  amount  equal  to  their 
respective  shares  of  stock  must  be  enforced  to  meet  such  in- 
debtedness. It  is  not  averred  in  the  petition  that  these  facts 
were  adjndicated  by  the  court  in  the  proceedings  appointing 
the  receiver,  if  such  an  adjudication  would  be  proper,  nor  did 
such  adjudication  appear  from  the  equitable  answer.  But  if  no 
such  adjudication  was  made,  or  if  made  without  authority,  the 
facts  can  be  established  under  the  answer  setting  up  the  legal 
defense.  Certainly,  if  the  payment  of  the  debts  of  the  bank 
may  be  made  out  of  its  assets  and  assessments  upon  the  shares 
of  stockholders,  no  liability  exists  as  claimed  in  the  second 
count  of  the  petition.  It  will  be  remembered  that  the  liability 
sought  to  be  enforced  in  this  count  is  covered  by  Article  8,  §  . 
9,  of  the  Constitution. 

V.  We  will  now  consider  the  several  defenses  pleaded  in 
the  equitable  answer  as  the  same  are  applicable  to  both  counts 
^ . .  of  the  petition.    They  will  be  referred  to  in  the 

limitation  of.  ^^^^j.  ^y^  jj^ve  above  stated  them. 

It  surely  cannot  be  the  law  that  one  stockholder  cannot  be 
required  to  contribute  to  the  payment  of  the  debts  of  the  cor- 
poration beyond  a  proportional  sum  collected  from  another. 
If  this  were  so,  the  circumstance  of  one  insolvent  stockholder 
would  defeat  the  provision  of  the  law  and  the  constitution  for 
the  benefit  of  creditors  of  the  incorporation.  Nothing  further 
need  be  said  as  to  the  first  defense  of  the  equitable  answer. 

VI.  The  fraudulent  acts  of  the  receiver  and  ofiicers  of  the 

incorporation  can  be  no  defense  to  the  action.    If  it  were  so, 

4. — : :  this  too  would  defeat  the  constitutional  provision 

acts  of  re- 

ceiver.  for  the  benefit  of  creditors.     For  the  same  reason 

the  neglect  of  the  receiver  affords  no  defense  to  the  action. 

This  view  disposes  of  the  second,  fifth,  sixth  and  seventh 

defenses  set  up  in  the  equitable  answer. 
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YII.  It  may  be  that  the  acts  of  the  receiver  and  stock- 
holders set  out  in  these  defenses  would  afford  a  cause  of  action 

g . .  against  them  by  defendant,  and  it  may  be,  too, 

tween^suSk-  ^^^^^  ^®  would  liave  his  action  against  any  stock- 
holders, holder  for  contribution,  who  has  not  contributed 
equally  with  him  in  proportion  to  the  stock  held  by  each. 
But  if  such  be  the  law  he  cannot  delay  the  collection  of  the 
amount  for  which  he  is  liable  for  the  benefit  of  the  creditors 
of  the  bank.  His  liability  is  separate  from  that  of  the  other 
stockholders — he  is  not  jointly  liable  with  all  or  each.  The 
depositor  or  other  creditor  of  the  bank  would  be  exposed  to 
great  hardship  were  he  required  to  wait  the  slow  progress  of 
an  equity  action,  wherein  all  the  stockholders  are  parties, 
brought  to  settle  the  equities  existing  between  them  growing 
out  of  their  liabilities  and  relations  as  associates  in  the  cor- 
poration. 

VII.  The  matters  set  out  in  the  third  and  fourth  defenses, 
viz:  the  illegality  of  a  part  of  the  debts  of  the  bank,  and  the 
sufficiency  of  the  assets  of  the  corporation  to  pay  its  indebted- 
ness, if  adjudicated  in  the  proceedings  wherein  the  receiver 
was  appointed,  cannot  be  pleaded  as  a  defense  to  the  first 
count  of  the  petition.  If  there  has  been  no  adjudication  to 
the  effect  that  the  liability  of  the  stockholders,  over  and  above 
tlie  amount  of  the  shares  created  by  the  constitution,  mnst 
be  enforced  for  the  payment  of  the  debts  of  the  bank,  the 
defendant  can,  under  the  legal  defenses  pleaded  by  him,  show 
the  conditions  and  facts  set  up  in  the  parts  of  his  equitable 
answer  now  under  consideration.    They  afford  a  defense  at  law. 

It  follows*  from  these  considerations  that  the  District  Court 
correctly  ruled  in  sustaining  plaintiff  "s  demurrer  to  defend- 
ant's equitable  answer.  The  judgment  of  the  court  below  is 
afiirmed  and  the  cause  will  be  remanded  for  further  prooceed- 
ings  required  by  law.  Affibmed. 

Adams,  J.,  having  been  of  counsel  in  this  cause  took  no 
part  in  its  decision. 

ON  BEHEABING. 

Beck,  J. — A  rehearing  was  granted  in  this  case  on  the 
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gronnd  that  it  was  prematurely  submitted,  and  our  decision 
was  announced  at  a  time  when  counsel  supposed  further  argu- 
ment would  be  considered.  It  is  not  necessary  to  state  the 
circumstances  leading  to  the  submission  of  the  cause  at  that 
time.  We  readily  reached  the  conclusion  that  a  rehearing 
ought  to  be  granted,  for,  in  a  court  of  last  resort,  every  oppor- 
tunity should  be  given  for  a  full  argument  of  all  cases 
decided  therein. 

Additional  arguments  have  been  submitted  upon  the  rehear- 
ing, and  the  cause  has  again  been  considered  by  the  court. 
Our  re-investigation,  with  the  additional  aid  afforded  by  the 
new  arguments,  has  strengthened  our  confidence  in  the  con- 
clusions of  the  opinion  heretofore  filed.  We  deem  it  unneces- 
sary to  add  anything  to  what  we  have  already  said  We  find 
nothing  in  the  arguments  recently  filed,  or  in  the  authorities 
cited  therein,  meriting  special  notice.  The  case  is  fully  con- 
sidered in  our  opinion  heretofore  filed.  '  We  adhere  to  the 
conclusions  therein  announced. 


The  Equitable  Life  Ins.  Co.  et  al  v.  Slye  et  al. 

1.  Meohanio's  Lien :  priority:  mortoage.    A  mechanic's  lien  for  ma- 

terials fornislied  for  the  improvement  or  enlargement  of  a  building  does 
not  take  priority  over  an  existing  mortgage,  and  this  rule  prevails  even 
though  the  bi}ilding  be  changed  so  that  very  little  of  the  original  struc- 
ture remains. 

2.  :  EMBRACES  WHOLE  STRUCTURE.  The  party  who  furnishes  mate- 
rial or  machinery  for  a  building  by  the  filing  of  his  lien  acquires  one 
upon  the  entire  structure,  and  what  he  furnishes  becomes  in  turn  sub- 
ject to  all  liens  of  his  fellow  mechanics  which  attached  earlier. 

Appeal  from  Polk  Circuit  CouH. 

Wednesday,  Apeil  18. 

AcnoN  to  foreclose  a  mortgage  executed  to  the  plaintiffs 
by  J.  A.  Slye  and  others,  who  are  made  defendants.  Others 
still  are  made  defendants  as  holding  liens  upon  the  mortgaged 
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property.  The  question  involved  is  as  to  whether  the  mort- 
gage has  priority  over  certain  mechanic's  liens  held  respec- 
tively by  the  defendants,  McDonald  &  Meara,  Bi-ooks,  Wilson 
&  Stein,  and  Martin  Tuttle.  The  facts  are  stated  in  the  opin- 
ion. Decree  for  plaintiffs,  establishing  the  mortgage  as*  para- 
mount to  all  other  liens.  The  defendants,  McDonald  & 
Meara,  Brooks,  Wilson  &  Stein,  and  Tattle,  appeal. 

Barcroft^  Given  c&  Drabellej  for  McDonald  &  Meara. 
Phillips^  Ooode  c&  PhillipSj  for  Brooks,  Wilson  &  Stein. 
Wright,  Gatch  c&  Wright,  for  Tuttle. 
J.  S.  Polk,  for  appellees. 

Adams,  J. — The  mortgage  was  executed  upon  certain  lots  in 
the  city  of  Des  Moil^es.  Upon  them  was  standing  at  the  time 
1.  MRCHANic'fl  a  paper  mill.    Both  the  building  and  machinery 

llen:prloiity:       ^  ^  •  i        ui  ^     c  •  i  iv       ^i 

mortgage.  were  considerably  out  oi  repair,  and  soon  after  the 
execution  of  the  mortgage  the  mortgagor  removed  nearly  all 
the  old  building,  and  erected  a  new  one  in  its  place.  A  por- 
tion of  the  machinery  was  removed  and  new  machinery  sup- 
plied. The  defendant,  Tuttle,  furnished  labor  and  materials 
for  the  foundation  of  the  building.  The  defendants,  McDonald 
&  Meara,  furnished  labor  and  materials  in  the  construction 
of  a  boiler,  steam  gauge,  etc.  The  defendants,  Brooks,  Wil- 
son &  Stein,  manufactured  at  their  shop,  and  sold  and  delivered 
to  the  mortgagors  for  the  use  of  the  mill,  an  engine  and 
pump. 

The  defendants,  Tuttle,  and  McDonald  &  Meara,  filed  sts^te- 
ments  claiming  a  mechanic's  lien  respectively  upon  the  build- 
ing and  land.  The  defendants,  Brooks,  Wilson  &  Stein,  filed 
a  statement,  claiming  a  mechanic's  lien  upon  the  engine  and 
pump  by  them  furnished,  and  upon  the  building  and  land. 

That  the  defendant  mechanics  are  entitled  to  liens  upon  the 
building  and  land  (unless  they  have  waived  them)  there  can 
of  course  be  no  doubt.  That  the  mortgage  is  paramount  in 
respect  to  the  land  is  equally  certain.    Whether  the  mortgage 
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is  paramount  with  respect  to  the  building  also,  or  if  not,  with 
respect  to  the  particular  thing  furnished,  is  the  question  in 
this  case. 

If  the  paper  mill,  including  both  building  and  machinery,  had 
been  wholly  erected  after  the  execution  of  the  mortgage  we 
should  think  that,  for  the  labor  and  materials  employed  in  its 
construction,  tlie  mechanics  would  have  a  lien  upon  the  mill 
paramount  to  the  mortgage;  and  we  have  to  say  that  the 
evidence  is  such  as  to  leave  our  minds  in  some  doubt  as  to 
whether  the  mill  should  not  be  regarded  as  a  new  one.  Yery 
little,  if  any,  of  the  old  building  remains  externally.  The 
flooring  on  the  first  floor  was  left,  and  a  part  of  the  old 
foundation.  A  frame  part  standing  over  the  machinery  was 
left  for  a  time,  but  has  since  been  removed.  The  value  of  the 
mill,  however,  consisted  mainly  in  the  machinery.  As  that 
remained  to  a  considerable  extent,  and  new  walls  were  built 
around  it,  we  think  that  the  mill  could  not  properly  be  said 
to  have  originated  in  those  walls.  If  we  ire  correct,  then 
what  was  done  was  done  by  way  of  making  additions,  or 
reconstruction  of  some  constituent  parts,  and  substitution  of 
some  new  machinery;  and  we  have  a  case  not  essentially 
different  from  that  of  repairs  or  enlargement  of  a  building 
upon  which  there  is  a  mortgage. 

Some  of  the  appellants  claim  that,  even  in  such  a  case,  the 
mechanic's  lien  in  respect  to  the  building  should  be  held  to 
be  paramount.  And  it  is  indeed  provided  in  Sec.  2141  of  the 
Code,  and  Sec.  1855  of  the  Bevision,  that  "  the  lien  for  the 
things  aforesaid  (the  materials),  or  work,  shall  attach  to  the 
buildings,  erections,  or  improvements  for  which  they  were 
furnished  or  done,  in  preference  to  any  prior  lien  or  incum- 
brance, or  mortgage,  upon  the  land  upon  which  the  same  is 
erected  or  put."  If  reference  is  there  made  to  repairs  or 
enlargement  of  a  building,  then  the  appellants  are  certainly 
correct.  The  section,  by  its  terms,  points  back  to  other  pro- 
visions. '^  The  lien  for  the  things  aforesaid  "  is  the  lien  pro- 
vided in  section  2130  of  the  Code  and  1846  of  the  Bevision^ 
By  reference  to  those  sections,  it  will  be  seen  that  a  lien  i9 
given  for  any  work  done  or  materials  furnished  ^^for  any 
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building,  erection,"  etc.     The  language  is  certainly   broad 
enough  to  cover  repairs  or  enlargement  of  a  building. 

It  was  held,  however,  substantially,  in  Getchell  cfe  Tichenor 
V.  Alleuy  34  Iowa,  559,  that  it  was  not  the  design  of  the  stat- 
ute to  make  a  mechanic's  lien  for  repairs  or  enlargement 
paramount  to  an  existing  mortgage.  If  the  mechanic's  lien 
for  such  tilings  can  become  paramount,  it  will  be  seen  at  once 
that  the  value  of  a  mortgage  upon  improved  property  would 
be  greatly  diminished. 

A  mechanic'6  lieu  can,  it  is  true,  become  paramount  to  a 
mortgage  executed  upon  a  partially  erected  building,  pro- 
vided the  work  be  done  or  materials  furnished  for  the  pur- 
pose of  completing  the  building.  Tliis  is  the  plain  provision 
of  the  statute,  and  to  our  minds  it  is  not  unreasonable.  Who- 
ever takes  a  mortgage  upon  a  building  which  is  in  process  of 
erection,  should  assume  that  the  mechanics'  work  is  to  go 
forward,  and  he  may  form  some  estimate  of  the  amount  that 
will  be  required.  The  same  is  not  true  in  regard  to  repairs  or 
enlargements.  They  cannot  be  definitely  anticipated,  nor  are 
they  subject  to  any  calculable  limitation. 

It  is  not  to  be  presumed  that  the  legislature  would  enact  a 
statute  which  would  go  far  to  impair,  if  not  destroy,  the  value 
of  mortgages  upon  improved  property.  But  whatever  doubt 
there  might  have  been  originally  as  to  whether  the  statute  is 
susceptible  of  the  construction  given  it  in  Getchell  cfe  Tiche- 
nor V.  AlleUy  important  rights  have  attached  to  property  under 
that  construction,  and  we  think  that  no  sufScient  reasons  have 
been  suggested  for  departing  from  it.  The  foregoing  con- 
siderations dispose  of  the  claims  of  priority  made  by  Tuttle 
and  McDonald  &  Meara. 

As  to  the  claim  of  Brooks,  Wilson  &  Stein,  evidence  was 
introduced  tending  to  show  that  the  engine  and  pump  fur- 
nished by  them  could  be  removed  without  detriment  to  the 
remaining  property.  They  claim,  therefore,  a  specific  lien 
upon  them,  and  the  right  to  remove  them.  But  they  have 
been  attached  to  the  other  property  and  have  become  a  part 
of  the  mill.  It  maybe  said,  also,  that  they  are  serving  the 
specific  purpose  for  which  they  were  made.     It  is  to  be  pre- 
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sumed  that  their  value  if  removed  would  be  less  than  the 
depreciation  of  the  mill  which  would  be  caused  by  their 
removal.  It  is  not  certain  then  but  that  the  claimants'  lion 
upon  the  mill,  which  is  undisputed,  although  subordinate  to 
the  mortgage,  is  worth  more  with  the  engine  and  pump  in 
their  place  in  the  mill,  than  a  paramount  lien  upon  the 
engine  and  pump  removed  from  the  mill.  Whether  this  be 
so  or  not,  it  is  the  policy  of  the  law  to  prevent  waste  of  prop- 
erty; and  the  mill  must  be  kept  together  and  sold  together 
for  the  satisfaction  of  all  the  liens,  unless  there  is  some  rule 
of  law  to  the  contrary. 

If  the  mill  had  been  wholly  erected  after  the  execution  of 
the  mortgage,  so  as  to  make  the  mechanics'  liens  clearly  par- 
2. rem-    amount  with  respect  to  the  mill,  the  diflferent 

brjices  wliole 

structure.  mechanics  would  have  had  general  liens  upon  the 
mill  and  not  specific  liens  upon  the  particular  things  furnished 
by  them  respectively,  and  the  mill  with  all  its  machinery,  in 
such  case,  would,  if  it  became  necessary  to  enforce  the  liens, 
be  sold  together  for  the  payment  of  all  the  liens  paramount 
to  the  mortgage,  and  according  to  their  respective  priorities. 
If  several  mechanics,  as  a  carpenter,  plasterer,  painter,  and 
paper  hanger,  erect  a  house  upon  mortgaged  land  and  thereby 
acquire  liens  paramount  to  the  mortgage  in  respect  to  the 
Louse,  it  would  be  folly  to  remit  each  for  his  security  to  the 
particular  work  done  or  materials  furnished  by  him.  If  the 
plasterer's  work  is  done  before  that  of  tlie  painter,  his  lien 
not  only  covers  the  whole  house  but  becomes  paramount  to 
that  of  the  painter  ^ven  upon  the  paint.  In  no  other  way 
could  any  reasonable  secui'ity  be  furnished  generally,  and 
furthermore,  this  is  clearly  the  meaning  of  the  statute.  "  Every 
mechanic  *  *  *  vvho  shall  perform  any  work  or 
lab(»r  upon  *  *  *  any  building,  erection,  or 
other  improvement  *  *  *  bIibM  have  *  * 
*  a  lien  upon  such  building,  erection,  or  improvement." 
Sec.  2130  of  the  Code,  Sec.  1846  of  the  Revision.  If  he  per- 
forms labor  upon  a  building  he  shall  have  a  lien  upon  the 
building.  If  he  performs  labor  upon  some  other  kind  of 
improvement,  as  a  railroad,  he  shall  have  a  lien  upon  the 
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railroad.  By  the  same  section  it  is  provided  that  if  he  fur- 
nishes machinery  for  a  building  he  shall  have  a  lien  upon  the 
building.  If  he  furnishes  machinery  for  some  kind  of  an 
improvement  other  than  a  building,  he  shall  have  a  lien  upon 
the  improvement  whatever  it  may  be. 

The  pump  and  engine  were  furnished  for  the  mill,  and 
became  a  part  of  it.  We  must  then  hold  that  they  became 
subject  to  all  the  liens  upon  the  mill,  and  according  to  their 
i^spective  priorities.  We  are  of  the  opinion,  therefore,  that 
the  decree  of  the  Circuit  Court  should  be 

Affibmeo 


Altman  &  Co.  V.  Faebington  et  al. 

1.  Praotice  in  the  Supreme  Court:  trial  db  koto.  Where  no 
motion  was  made  in  the  court  below  to  have  the  case  tried  on  written 
evidence,  and  the  evidence  in  not  certified  by  the  trial  judge,  the  case 
will  not  be  tried  de  novo  in  the  Supreme  Court. 

2. :  PINDIKQ  OF  FACT:  EVIDENCE.    A  finding  of  fact  will  not  be 

disturbed  because  not  sustained  by  the  evidence,  when  there  i6  evidence 
tending  to  support  it. 

Appeal  from  Cedar  District  Court. 

Wednesday,  Apbil  18. 

Action  to  recover  certain  real  estate.  The  plaintiff's  title 
is  based  on  the  foreclosure  of  a  mortgage  and  a  sheriff's  deed, 
made  in  pursuance  of  a  sale  under  said  foreclosure  proceed- 
ings. The  defendant's  title  is  based  on  a  sale  for  taxes,  and  a 
deed  made  in  pursuance  thereof.  The  petition  alleged  that 
the  tax  title  under  which  the  defendants  claim  one-half  of  the 
land  in  controversy  was  void  for  the  reason  that  the  taxes 
had  been  paid. 

The  plaintiffs  also  sought  to  foreclose  a  mortgage  as  to  the 
other  half  of  the  land,  said  mortgage  having  been  executed 
by  the  defendants,  and  it  was  claimed  that  the  title  of  Betsey 
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rarrington  under  the  tax  sale  was  fraudulent  and  void  as 
against  such  mortgage,  because  her  husband,  Philip  Farring- 
ton,  had  furnished  the  money  with  which  the  said  Betsey  pro* 
cured  said  title. 

The  answer  denied  the  allegations  of  the  petition,  and 
alleged  that  said  Betsey  had  purchased  said  tax  title  with  her 
own  means. 

There  was  a  trial  to  the  court,  who  found  for  the  plaintiffs, 
and  rendered  judgment  accordingly.    The  defendants  appeal. 

I.  N.  Numan  and  ClaTk  c6  Haddock^  for  appellants. 
A.  B.  Oakley  and  Piatt  cfe  Carr^  for  appellees. 

Seevsbs,  J. — No  motion  was  made  in  the  court  below  to 
try  this  case  on  written  evidence,  nor  is  the  evidence  certified 
i.PBACTicBin  ^7  the  judge  of  the  District  Conrt,  and  the  appel- 
court":'*friS^  lee  insists  that  there  cannot  be  a  trial  de  novo  in 
de  novo.  this  court,  under  sections  2741,  2742,  of  the  C5de. 
In  this  view  we  concur.  JUoses  v.  ContinetUal  Ins.  Co.,  40 
Iowa,  441.  Such  being  true  the  only  question  before  us  must 
arise  on  the  legal  errors  duly  excepted  to  in  the  court  below, 
and  assigned  as  error  here.  The  only  error  assigned  is  tbat 
"  the  court  erred  in  entering  judgment  for  plaintiffs,  said  judg- 
ment not  being  sustained  by  the  evidence." 

There  was  evidence  showing  that,  as  to  half  the  land  in 
controversy,  the  tax  title  was  void  because  the  taxes  had  been 
paid.  Code,  section  897.  As  to  the  validity  of  the  tax  title 
to  the  other  half  of  the  premises  the  plaintiffs  gave  evidence 
tending  to  show  that  the  consideration  with  which  it  was  pur- 
chased was  furnished  by  the  defendant,  Philip,  and  that  the 

2. :  find-  whole  business  was  conducted  by  him.    The  evi- 

eifdencef  *  dence  also  tended  to  show  that  the  transaction  was 
fraudulent.  Under  these  circumstances  we  cannot  disturb  the 
finding  below.  As  we  have  repeatedly  said,  the  question 
before  us  is  not  whether  the  finding  of  fact  is,  in  our  opinion, 
sustained  by  the  evidence  but  it  is  was  there  evidence  tending 
to  support  such  finding.    In  our  opinion,  the  court  below 


Digitized  by 


Google 


45 

96 

0» 
196 

45 

106 

280 

,  «  622 
1  131  630 

623  SUPREME  COURT  OF  IOWA, 

Hughes  y.  Stanley. 

could  have  well  concluded,  under  the  evidence,  that  the  plac- 
ing the  tax  title  in  the  name  of  Betsey  Farringtou  was  a  fraud 
on  the  plaintiffs. 

Affirmkd. 


Hughes  v.  Stanley. 


1.  Contraot:  cohfetenct  of:  custom.    It  is  competent  for  parties  to 

enter  into  a  contract  in  accord  with  an  establiflhed  usaf^  or  custom 
recognized  by  both,  and  the  contract  will  be  binding  upon  them. 

2.  : The  present  case  distinguished  fix)m  Johnson  r.  Brown, 

87  Iowa,  200. 

8. :  KECEiPT  FOR  grain:  warehouseman.    While  the  receipt  of  a 

warehouseman  for  grain  received  by  him  may  be  evidence  indicating 
that  the  transaction  is  a  sale,  yet  it  will  not  be  received  to  defeat  the 
conditions  of  an  oral  agreement  between  the  parties. 

4.  Practice  in  the  Supreme  Court:  motion  to  strike  bill  of 
EXCEPTIONS.  A  motion  will  not  lie  to  strike  the  bill  of  exceptions  on 
the  ground  that  it  does  not  correctly  present  the  evidence. 

Appeal  from  Marshall  District  Court. 

Wednesday^  April  18. 

Action  at  law.  The  petition  is  in  two  counts.  The  first 
claims  to  recover  for  303  5-6  bushels  of  wheat  sold  and  deliv- 
ered  by  Henry  Hopkins  to  defendant  at  the  market  price, 
alleged  to  be  $1.25  per  bushel.  It  is  expressly  alleged  that 
the  contract  of  sale  was  not  in  writing  and  that  Hopkins 
transferred  his  interest  in  the  claim  to  plaintiff.  The  second 
count  is  as  follows: 

"  In  the  month  of  May,  1872,  and  for  six  years  prior  and 
up  to  that  date,  defendant  was  a  warehouseman  and  operating 
a  warehouse  in  Marshalltown,  Iowa. 

^^  That  it  was  the  custom  of  defendant  and  others  during 
said  time,  to  receive  grain  into  his  elevator  and  mix  the  same 
with  other  grain  belonging  to  defendant  and  ship  and  sell  the 
same  as  his  own,  charging  the  person  leaving  the  same  one 
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cent  p^r  raonth  on  each  bushel  until  such  time  as  the  deposr 
itor  elected  to  take  grain  of  like  grade  and  kind,  or  its  value 
inmone^  at  market  price  in  Marshalltown  at  time  of  election 
and  demand. 

"That  in  the  month  of  October,  1871,  Henry  Hopkins 
placed  in  defendant's  warehouse  two  hundred  and  three  and 
5-6th8  busliels  of  No.  1  "T"  Spring  wheat.  Said  wheat  was 
placed  in  said  warehouse  under  and  in  compliance  with  said 
custom,  and  it  was  agreed,  not  in  writing,  between  defendant 
and  said  Hopkins  that  said  wheat  was  placed  in  said  ware- 
house upon  the  terms  of  the  custom  before  set  forth. 

"  About  January  1st,  1872,  said  Hopkins  sold,  verbally,  all 
his  right  in  the  wheat  deposited  as  aforesaid  and  said  agree- 
ment to  plaintiff,  which  is  now  owned  by  him  and  unpaid. 

"  That  at  various  times  before  the  commencement  of  tliis 
suit  plaintiff  demanded  of  defendant  said  wheat  and  wheat 
of  like  grade  and  kind  and  value  of  same  at  time  of  such 
demands,  and  offered  to  pay  storage  due  on  same,  but  defend- 
ant at  all  times  refused  to  deliver  the  wheat,  or  wheat  of  like 
grade  and  kind,  or  to  pay  its  market  value  at  time  of  demand, 
less  storage.  At  the  time  of  demand  the  wheat  was  worth 
$1.25  per  bushel.  Said  wheat  was  not  placed  in  a  separate 
bin,  but  was  mixed  with  other  wheat  belonging  to  defendant 
by  defendant,  and  by  him  shipped  and  sold  before  said  demand 
was  made." 

The  answer,  after  a  general  denial  of  the  allegations  of  the 
petition,  sets  up,  in  a  second  count,  the  following  defense: 

"For  other  and  further  answer,  defendant  avers  that  on  or 
about  the  2l8t  of  October,  1871,  one  Hopkins,  the  assignor 
of  plaintiff,  stored  in  defendant's  elevator  203  5-6  bushels  of 
No.  2  Spring  wheat,  and  at  the  time  of  storage  said  grain  was 
delivered  without  any  express  agreement  or  contract  whatever, 
relying  on  the  well  known  usage  of  defendant's  business, 
which  was  in  substance  this: 

"  A  so-called  wheat  ticket  was  delivered  to  the  depositor, 
containing  upon  it  the  number  of  bushels  and  kind  of  grain 
delivered,  and  a  stipulation  that  same  was  at  owner's  risk 
from  fire;  that  the  grain  should  be  put  in  defendant's  ware- 
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house  and  one  cent  per  month  per  bnshel  should  be  paid  as 
storage  till  the  gi:ain  was  called  for  by  depositor;  that  the 
defendant  should  not  be  required  to  place  the  grain  so  stored 
in  a  separate  bin,  nor  keep  on  hand  the  sanae  identical  grain; 
tliat  the  identity  of  the  grain  was  immaterial;  that  it  would 
be  sufficient  to  store  in  the  same  bin  with  other  grain  of 
like  grade  and  quality  so  long  as  convenient,  and  the  same 
identical  grain  might  be  shipped  out  and  sold,  if  convenient; 
that  the  same  number  of  bushels  of  same  grade  (in  defend- 
ant's warehouse),  though  not  identical,  should  at  all  times 
stand  in  tlie  place  of  and  be  considered  and  treated  as  the 
identical  grain  belonging  to  depositor,  subject  to  his  call, 
owned  by  him,  and  at  his  risk  with  all  the  incidents  of  an 
ordinary  storage  for  hire  by  bailor  with  a  warehouseman;  that 
on  presentation  of  ticket  the  grain,  on  payment  of  storage, 
should  be  re-delivered  to  depositor,  unless  lie  elected  to  sell 
the  same.  In  case,  however,  of  loss  by  fire  before  so  called 
for  or  sold  by  depositor,  then  the  defendant  (if  he  had  an 
equivalent  amount  of  same  grade  of  same  grain  on  hand  in 
the  warehouse  and  it  was  destroyed  by  fire),  was  to  be  exempt 
from  liability  for  such  loss,  and  the  depositor  was  to  bear  the 
loss  the  same  as  if  his  own  identical  grain  still  owned  by  him, 
stored  in  a  separate  bin,  had  been  burned  in  the  warehouse, 
and  defendant's  sole  liability  and  undertaking  was  to  produce 
and  deliver  to  depositor,  when  called  for,  the  same  amount  of 
the  same  kind  and  grade  of  grain,  if  the  same  had  not  been 
destroyed  by  fire  at  the  time  called  for. 

It  was  also  understood  that  the  reception  by  the  depositor 
of  such  wheat  ticket  was  equivalent  to  a  writing  of  above 
substance  and  efPect  signed  by  depositor. 

And  defendant  avers  that  he  has  faithfully  on  his  part  per- 
formed his  part  of  such  usage  and  implied  understanding — 
that  no  call  was  in  fact  ever  made  for  the  grain  aforesaid  prior 
to  the  4th  of  May,  1872. 

And  on  said  4th  day  of  May,  1872,  while  the  defendant  was 
under  only  the  special  liability  aforesaid  of  an  ordinary  ware- 
houseman, with  special  release  from  damages  by  fire — the 
grain  being  strictly  at  the  risk  of  the  depositor  as  to  fire — in 
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the  great  fire  at  Marshalltown  the  warehouse  of  the  defend- 
ant with  the  grain  so  held  for  delivery  on  demand  was  entirely 
consumed  without  the  fault  or  negligence  of  the  defendant." 

To  the  second  count  of  defendant's  answer  plaintiff  demur- 
red.   The  demurrer  was  overruled. 

The  cause  was  submitted  for  trial  to  a  jury.  A  verdict  and 
judgment  was  had  for  defendant.    Plaintiff  appeals. 

Caswell  cfe  Meelcer*^  for  appellant. 

•    Boardman  cfe  Williams^  for  appellee. 

Beck,  J. — This  cause  was  submitted  by  counsel  at  the 
June  term,  1874.  From  an  oversight  of  the  clerk  it  was  not 
entered  upon  our  submission  dockets  and  therefore  did  not 
come  into  the  hands  of  the  court,  and  of  course  no  decision 
therein  could  be  made.  It  did  not  reach  us  until  tlie  present 
term,  when  it  was  entered  upon  our  dockets  and  submitted 
for  decision  of  the  court. 

I.  The  first  point  of  the  case  we  shall  consider,  involves 
the  correctness  of  the  ruling  of  the  court  upon  plaintiff's 
demurrer  to  defendant's  answer. 

The  first  count  of  the  petition  sets  up  a  verbal  contract  of 
sale  of  the  wheat,  the  second  the  delivery  of  the  wheat  to 
I.  contract:  defendant,  under  a  usage,  by  the  verbal  agreement 
of!"cu8tomf  of  the  parties.  It  is  alleged  that,  under  this  usage, 
the  defendant  received  and  so  appropriated  the  wheat  that  the 
law  implies  a  contract  of  sale.  The  second  count  of  the 
answer  sets  up  a  usage  or  custom  which  was  known  to  the 
parties,  under  which  the  wheat  was  delivered,  to  the  effect  that 
it  should  be  stored  with  other  grain  in  common  bins  and  that 
the  same  number  of  bushels  of  other  grain  of  the  same  grade 
should  be  regarded  as  the  property  of  plaintiff  and  that  de- 
fendant was  not  to  be  liable  for  its  loss  by  fire.  The  pleadings 
show  a  usage  and  custom  of  trade,  known  to  plaintiff,  with 
reference  to  which  the  contract  was  made.  It  is,  surely,  com- 
petent for  parties  so  to  contract.  They  may  make  their  con- 
tracts to  accord  with  customs  or  usages  and  with  reference 
thereto.  Tliis  is  an  elementary  principle  of  the  law.  The 
Vol.  xlv — 40 
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second  count  of  plaintiff's  petition  is  based  upon  a  contract 
made  with  reference  to  a  custom. 

The  answer  alleges  no  terms  or  conditions  of  the  contract 
growing  out  of  or  dependent  upon  the  custom  recited,  which 
the  parties  were  not  entirely  competent  to  adopt.  The  demur- 
rer was  properly  overruled. 

II.  It  is  insisted  that  certain  evidence  was  erroneously 
admitted.  It  tended  to  support  the  custom  or  usage  pleaded 
by  defendajit  in  his  answer,  and  his  allegation  that  the  contract 
nnder  which  the  grain  was  received  was  made  with  reference 
thereto.  It  was  properly  admitted  under  the  issues  found 
upon  the  second  count  of  defendant's  answer. 

III.  The  instructions,  in  our  opinion,  fairly  presented  to 
the  jury  the  issues  raised  by  the  pleadings  and  the  rules  neces- 
sary to  reach  a  correct  determination  thereof.  The  issues  of 
fact,  as  found,  involved  the  terms  of  the  contract  made  by  the 
parties  whether  they  were  of  the  character  claimed  by  plain- 
tiff or  as  claimed  by  defendant.  The  existence  and  effect  of 
the  usage  or  custom  under  which  the  contract  was  made  were 
involved  in  this  issue.  If  they  were  found  as  alleged  by  plain- 
tiff, he  was  entitled  to  recover;  if  as  set  np  in  the  answer, 
defendant  should  recover.  It  may  be  that  the  issues  could 
have  been  more  clearly  and  directly  presented  to  the  jury  than 
was  done  in  the  instructions  given,  but  we  think  no  ground 
exists  for  holding  them  prejudicially  defective. 

IV.  It  is  insisted  by  plaintiff  that  the  verdict  is  not  sup- 
ported by  the  evidence.  We  are  of  a  different  opinion.  The 
jury,  we  think,  were  justified  in  finding  the  contract  to  be  of 
the  character  alleged  in  defendant's  answer  and  the  facts  to  be 
such  as  are  therein  pleaded. 

V.  The  plaintiff  relies  upon  Johnston  v.  Brown,  37  Iowa, 
200.     That  case  is  clearly  distinguishable  from  the  one  before 

2.  — : .    us.     In  this  case  the  terms  of  the  contract,  as 

found  by  the  jury,  are  to  the  effect  that  the  grain  could  be 
mixed  with  other  grain  in  store,  and  the  proper  number  of 
bushels  in  the  warehouse  should  be  regarded  as  plaintiff's 
property  and  be  held  by  defendant  free  of  any  risk.  No  such 
facts  or  contract  were  involved  in  the  case  cited. 
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The  receipt  or  warehonso  ticket  contains  matters  upon 
wliicli  the  position  could  well  be  taken  that  the  delivery  of  the 
grain  to  defendant  amounted  to  a  sale,  and  that  such  ticket 
amounts  to  a  contract  to  that  effect.  But  plaintiff  declares  on 
no  such  contract,  or  at  least  does  not  declare  upon  the  ticket 
as  embodying  that  contract,  but  avers  that  it  was  oral.  He 
cannot,  in  this  cause,  rely  upon  the  ticket  as  presenting  the 
contract  under  which  he  claims  to  recover. 

VI.     Defendant,  since  the  cause  has  been  pending  in  this 
court,  filed  a  motion  to  strike  the  bill  of  exceptions,  and 
3.PBACTicEin  especially  the  evidence  embodied  in  it,  on  the 
coSrt"raoUon  g^o^^d  that  the  evidence  is  improperly  incorpor- 
biii  of*e°xcep-  ^^^^  therein.     The  objection  does  not  appear  upon 
tioDs.  ^jjg  £^QQ  ^f  ^jjg  record,  but  is  shown  by  affidavits. 

The  record  cannot  be  contradicted  in  this  way.  If  the  facts 
be  as  alleged  by  defendant,  he  should  have  had  the  record 
amended  upon  suggestion  of  diminution,  or  if  the  record  as 
it  appears  in  the  court  below  requires  change  to  make  it  cor- 
respond with  the  facts,  proper  steps  should  have  been  there 
taken  to  amend  it.    The  motion  is  overruled. 

Affikmed. 


46  m\ 

85    l9St 

Cbambb  V.  The  City  of  Bubungton.  45  ml 

1.  Evidence:  negligence:  sidewalk.    In  an  action  against  a  city  for  ^^^  ^ 

damages  on  account  of  injuries  caused  by  the  negligent  condition  of  a 
sidewalk,  evidence  tending  to  show  that  its  condition  has  been  improved 
subsequent  to  the  accident  is  not  admissible  as  an  admission  of  negli- 
gence by  the  defendant. 

Appeal  from  Des  Moines  Circuit  Court. 

Wednesday,  April  18. 

This  is  an  action  for  personal  injuries  sustained  by  plaintiff 
by  falling  from  a  sidewalk  which  he  alleges  was  negligently 
and  improperly  constructed,  and  negligently  permitted  by 
defendant  to  remain  out  of  repair.     The  answer  denies  the 
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alleged  negligence,  and  avers  that  plaintiff's  injuries  wei-e 
received  by  reason  of  his  own  negligence.  Tliere  was  trial  by 
jury,  verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

J,  cfe  S,  K.  Tracy ^  for  appellant. 

Blake  cfe  Hainmack^  for  appellee. 

RoTHBOCK,  J. — I.  This  cause  has  been  already  twice  before 
this  court  upon  appeals  by  defendant.  See  39  Iowa,  512,  and 
42  Id.,  315.  In  both  of  the  former  appeals  the  judgment 
was  reversed  because  of  errors  in  the  instructions  of  the  court 
to  the  jury.  In  the  present  appeal  it  is  urged  that  the  court 
below  erred  in  admitting  improper  evidence,  and  erred  in 
the  instructions  given  to  the  jury,  and  in  refusing  to  give 
certain  instructions  asked  by  defendant. 

The  plaintiff  was  injured  by  falling  from  an  offset  in  a  side- 
walk, in  the  niglit  time.  This  offset  had  been  protected  by  a 
board,  one  end  of  which  was  nailed  to  the  corner  of  a  build- 
ing, and  the  other  end  nailed  to  a  post.  No  one  saw  the  plain- 
tiff .fall.  He  left  a  saloon,  close  by  the  offset  in  the  sidewalk, 
and  was  shortly  afterwards  found,  badly  injured,  having  fallen 
off  the  sidewalk  at  the  offset  to  the  ground  below,  a  distance 
of  eight  or  ten  feet.  The  plaintiff  was  not  examined  as  a 
witness  upon  the  trial,  it  being  alleged  that  his  mind  was  so 
impaired  by  the  accident  as  to  render  him  incapable  of  giving 
testimony.  The  evidence  in  the  case  was  largely  directed  to 
the  condition  of  the  barricade  or  protection  at  the  offset,  at 
the  time  of,  and  before  the  accident.  The  main  contest  was 
as  to  whether  the  protection  was  reasonably  safe  and  sufficient, 
or  whether  it  was  of  such  an  insufficient  and  unsafe  character 
as  to  render  the  cit}'  liable  for  negligence. 

Upon  the  second  trial  of  the  cause  the  plaintiff  called  as  a 
witness  one  G.  S.  Grant,  who  had  been  a  juror  upon  the  first 
trial,  and  who  at  that  time  as  such  juror  examined  the  side- 
walk, and  asked  him  to  state  the  condition  of  the  sidewalk  at 
the  place  where  the  board  was  nailed  across  from  the  post  to 
the  building.  Objection  was  made  to  showing  the  condition 
of  the  sidewalk  at  a  time  long  subsequent  to  the  accident. 
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The  objection  was  overruled  and  the  witness  was  permitted  to 
answer  the  question,  upon  tlie  statement  of  the  plaintiff's 
counsel  that  he  expected  to  show  that  the  condition  of  the 
sidewalk  when  examined  by  the  witness  was  the  same  as  when 
the  accident  occurred.  We  held  that  lu  this  action  of  the 
court  there  was  no  error.  Upon  that  appeal  the  abstract  did 
not  show  that  it  contained  all  the  evidence,  and  it  was  held 
proper  to  presume  that  the  offer  was  performed,  or  at  all 
events,  as  the  testimony  was  properly  admitted  under  the  said 
offer  of  plaintiff,  defendant  should  have  asked  that  it  be 
stricken  out,  if  during  the  trial  proper  facts  for  its  retention 
were  not  shown.     42  Iowa,  316. 

At  the  last  trial  the  plaintiff  introduced  as  a  witness  one 
Henry  Stensbeck,  who  testified  that  he  was  a  juror  upon  the 
1.  evidence:  first  trial  of  the  cause,  and  at  that  time  made  an 
si^waik!^*  examination  of  the  place  where  the  accident 
occurred,  and  he  was  asked  how  the  board  was  fastened  at  the 
time  of  the  first  trial.  The  answer  was:  "  Well,  it  was  nailed 
up  different  from  before;  it  was  nailed  up  with  a  block  where 
the  board  was  nailed  on.'- 

Objection  was  made  to  the  question  and  answer,  because 
the  after  condition  of  the  barricade,  whether  put  up  more 
securely  or  otherwise,  was  incompetent  to  show,  or  tend  to 
show,  negligence  in  the  city,  as  to  the  condition  of  the  side- 
walk at  the  time  the  accident  happened.  The  objection  was 
overruled,  and  the  witness  was  permitted  to  further  answer  as 
to  the  condition  of  the  protection  at  the  time  of  the  first  trial, 
showing  that  it  was  then  more  securely  fastened  than  at  the 
time  of  the  accident.  We  think  this  ruling  of  the  court  was 
erroneous.  Counsel  for  appellee  contend  that  the  fact  that  a 
change  was  made,  "  is  very  strong  evidence  that  the  parties 
making  the  change  thought  there  was  something  the  matter 
with  it." 

This  evidence  must  have  been  received  and  considered  as  an 
admission  upon  the  part  of  the  city  that  there  was  negligence 
in  the  manner  the  sidewalk  was  protected  at  the  time  of  the 
accident.  Conceding  that  the  act  or  declaration  of  an  oflScer 
of  a  municipal  corporation,  made  about  a  matter  within  the 
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scope  of  his  official  authority,  may  be  evidence  against  the 
city,  yet  it  is  well  settled  that  such  act  or  declaration  must  be 
contemporaneous  with  the  injury  complained  of,  and  part  of 
the  res  gestOB.  This  rule  is  applicable,  also,  to  private  corpora- 
tions, and  to  all  cases  where  it  is  sought  to  charge  a  party  by 
the  acts  or  declarations  of  his  agent  or  employe.  See  Tread- 
way  V.  The  S.  C,  cfe  St  P.  R.  Co.y  40  Iowa,  526,  and 
authorities  there  cited. 

In  view  of  the  fact  that  this  cause  has  already  been  tried 
three  times  in  the  court  below,  we  have  endeavored  to  find 
some  ground  upon  which  this  ruling  can  be  sustained,  but  are 
unable  to  do  so.  It  cannot  be  said  to  be  so  unimportant  a 
fact  as  to  be  error  without  prejudice.  We  can  well  believe 
if  counsel  for  appellee  urged  before  the  jury  that  the  fact 
that  the  barricade  or  protection  was  made  more  safe  and 
secure  after  the  accident  should  be  taken  as  an  admission  that 
it  was  at  the  time  of  the  accident  unsafe,  it  did  have  a  mate- 
rial bearing  with  the  jury  in  determining  an  important  ques- 
tion in  the  case.  That  such  claim  was  made  in  the  court  below 
we  assume  from  the  fact  that  it  is  made  here.  In  view  of  a 
re-trial  of  the  case  we  have  carefully  examined  all  the  other 
assignments  of  error  and  the  argument  in  support  therof,  and 
are  of  opinion  that  the  rulings  of  the  court  were  correct.  It 
is  unnecessary  to  enumerate  or  discuss  them  here. 

For  the  error  in  the  admission  of  the  evidence  as  to  the 
condition  of  the  sidewalk  at  the  time  of  the  first  trial,  the 
judgment  will  be 

Reversed. 

supplemental  opinion. 

EoTHBOCK,  J. — After  the  foregoing  opinion  was  filed,  and 
within  the  proper  time,  appellee  filed  a  petition  for  re-bearing. 
An  additional  abstract  of  the  evidence  was  filed  at  the  same 
time,  from  which  it  appears  that  the  objectionable  testimony 
was  admitted  upon  the  statement  of  plaintiff's  counsel  that 
they  expected  to  prove  the  condition  of  the  protection  to  the 
sidewalk  was  the  same  when  examined  by  the  witnesses  as  it 
was  at  the  time  of  the  accident.     The  additional  abstract  also 
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contains  evidence  tending  to  show  that  the  condition  of  the 
protection  was  not  changed. 

It  is  perhaps  unfortunate  for  the  plaintiff  that  we  did  not 
have  this  additional  abstract  before  the  submission  of  the 
cause  in  this  court.  It  is  suflScient  to  say  that  we  cannot 
consider  it  upon  a  re-hearing.  When  a  cause  is  finally  sub- 
mitted to  the  court  upon  an  abstract  which  is  satisfactory  to 
the  parties,  the  unsuccessful  party  cannot  be  allowed  to  pre- 
fcent  an  additional  abstract  upon  the  re-hearing. 

Hevebsed. 


EyAN  &  Co.  V.  MULLINIX  ET  AL. 

1.  Practice:  trial:  certificate  op  clerk.   Where  a  cause  was  ordered 

to  be  tried  upon  written  eyidence,  it  will  be  presumed  to  have  been  so 
tried,  in  the  absence  of  a  bill  -of  exceptions  or  other  statement  signed  by 
the  judge,  and  this  presumption  will  not  be  rebutted  by  a  certificate  of 
the  derk  that  the  tnal  was  upon  oral  as  well  as  written  eTidence. 

2.  :  DEFECT  OP  parties:  waiver.    If  the  objection  that  one  who  is 

a  necessary  party  is  not  joined  in  the  action  be  not  raised  by  demurrer, 
it  will  be  deemed  to  have  been  waived. 

3.  Fraudulent  Conveyance :  evidence.    Facts  considered  which  were 

held  to  render  a  conveyance  fraudulent. 

Apjpeal  jfrom  Decatur  Circuit  Court. 

Wednesday,  Apeil  18. 

This  is  an  action  in  equity  to  set  aside,  as  fraudulent,  a  con- 
veyance of  certain  property  from  the  defendant  C.  P.  Mul- 
linix  to  one  A.  C.  Lockwood,  and  from  Lockwood  to  the 
defendant  Emma  Mullinix.  The  court  rendered  a  decree  for 
plaintiffs,  setting  aside  the  conveyances  named.  The  defend- 
ants appeal. 

J.  B.  Morrison  and  Warner  cfe  Bulloch^  for  appellants. 

Harvey  cfe  Bro.  and  Wright^  Gatch  cfe  Wright^  for  appellees. 
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Day,  Ch.  J. — I.  It  is  claimed  that  the  evidence  is  not  so 
certified  tliat  the  caase  can  be  heard  here  de  novo.  The  cause 
1.  practice:    was  tried  at  the  May  term,  1876.     On  the  second 

cate  of  clerk,  day  of  the  appearance  term,  October,  1875,  by 
agreement  of  the  parties  in  open  court,  it  was  ordered  that  the 
cause  be  tried  upon  depositions  and  documentary  evidence.  It 
is  not  denied  that  the  evidence  is  certified  to  this  court  bj^  the 
clerk.  But  the  appellees  have  filed  the  certificate  of  the  clerk 
of  the  Circuit  Court  that  the  cause  was  tried  upon  deposition, 
record  evidence  and  oral  evidence,  and  that  there  is  no  certifi- 
cate of  the  judge  who  tried  the  cause  showing  that  the  record 
contains  all  the  evidence  introduced  on  the^trial.  In  view  of 
this  certificate,  appellee  insistfi  that  the  evidence  should  have 
been  certified  by  the  judge,  as  provided  in  section  2742  of  the 
Code.  We  cannot  attach  any  importance  or  give  any  atten- 
tion to  this  certificate  of  the  clerk.  It  is  no  part  of  his  duty 
to  watch  the  progress  of  a  trial,  or  to  know  that  it  was  tried 
upon  oral  testimony.  His  certificate  of  that  fact  is  entitled 
to  no  more  consideration  than  would  be  the  aflSdavit  of  an 
attorney  present  at  the  trial.  The  court  having  ordered  that 
the  cause  be  tried  upon  deposition  and  documentary  evidence, 
in  the  absence  of  bill  of  exceptions,  or  other  statement  signed 
by  the  judge,  the  conclusive  presumption  is  that  it  was  so 
tried.  The  record  cannot  be  made  up  or  modified  by  a  certi- 
ficate of  the  clerk  as  to  the  manner  in  which  the  trial  pro- 
gressed. 

II.  Appellants  claim  that  A.  C.  Lockwood  is  a  necessary 
party,  and  that  the  cause  must  be  reversed  because  he  was  not 
2. : defect  made  a  party  defendant.     If  he  is  such  necessary 

waFver.^*'  party  the  fact  appears  upon  the  face  of  the  peti* 
tion.  Section  2648  of  the  Code  provides  that  the  defendant 
may  demur  to  the  petition  where  it  appears  upon  its  face 
*^  that  there  is  a  defect  of  parties,  plaintiffs  or  defendants." 

Section  2650  provides  that  "when  any  of  the  matters 
enumerated  as  grounds  of  demurrer  do  not  appear  on  the  face 
of  the  petition  the  pbjection  may  be  taken  by  answer.  If  no 
such  objection  is  taken  it  shall  be  deemed  waived.  If  the 
facts  stated  by  the  petition  do  not  entitle  the  plaintiff  to  any 
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relief  whatever,  advantage  may  be  taken  of  it  by  motion  in 
arrest  of  judgment,  before  judgment  is  entered." 

"Whilst  the  language  of  this  section  differs  slightly  from 
the  corresponding  section  (2878)  of  the  Revision,  we  think  its 
meaning  is  the  same.  It  cannot  be  claimed  that  the  facts 
stated  in  the  petition  do  not  entitle  plaintiffs  to  any  relief 
whatever.  As  the  objection  that  there  is  a  defect  of  parties 
was  not  raised  by  demurrer  it  is  deemed  waived. 

III.  Appellants  insist  that  the  court  erred  in  the  admis- 
sion in  evidence  of  an  affidavit  made  by  the  defendant,  0.  P. 
Mullinix,  April  9,  1872.  The  abstract  does  not  show  that 
any  exception  was  taken  to  this  action  of  the  court. 

IV.  The  evidence,  we  think,  fairly  sustains  the  decree.  At 
the  time  the  conveyances  in  question  were  made  an  action 
8.  FRAUDD-      ^^  pending  in  behalf  of  plaintiffs  againts  0.  P. 

ance^:evi-^®^"  Mullinix  and  others,  upon  a  replevin  bond.     On 
denc4.  i-Ij^  letij  day  of  October,  1874,  C.  P.  Mullinix 

conveyed  to  his  father-in-law,  A.  C.  Lockwood,  the  property 
in  controversy,  being  the  undivided  one-half  of  two  lots  in 
the  town  of  Leon,  and  about  two  hundred  and  twenty-five 
acres  of  land.  On  the  17th  day  of  October,  A.  0.  Lockwood 
conveyed  this  property  to  Emma  Mullinix,  the  wife  of  the 
defendant,  C.  P.  Mullinix.  The  consideration  named  in  these 
deeds  is  $3,500.  On  the  4th  day  of  August,  1875,  Thomas 
G.  Ryan  &  Co.  recovered  judgment  against  0.  P.  Mullinix  and 
the  other  sureties  upon  the  replevin  bond,  in  the  Van  Buren 
Circuit  Court,  for  $2,356.89.  A  transcript  of  this  judgment 
was  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Decatur  county. 

Afterward,  on  the  3d  day  of  September,  1875,  the  convey- 
ances above  named  were  recorded.  All  the  other  sureties 
upon  the  replevin  bond  are  insolvent.  C.  P.  Mullinix  fre- 
quently declared  that  he  intended  to  put  his  property  beyond 
the  reach  of  this  claim,  and  we  think  the  conveyances  in 
question  were  made  for  that  purpose.  It  is  true  C.  P.  Mul- 
linix testifies  that  the  conveyance  to  Lockwood  was  made  in 
payment  of  a  debt,  without  any  fraudulent  intent  And  A, 
C.  Lockwood  testifies  that  the  conveyance  to  him  was  in  con- 
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sideration  of  $2,300,  which  C.  P.  Miillinix  owed  hiin,  and 
mortgages  and  judgments  against  MuUinix,  which  he  assumed, 
amounting  to  $3,350,  and  that  he  conveyed  the  lands  to  his 
daughter  because  he  wanted  a  home,  and  to  provide  for  her  and 
her  children,  as  her  husband  was  an  habitual  drunkard,  and 
squandering  his  property.  If  $3,350,  the  greater  part  of  the 
consideration,  was  Lockwood's  agreement  to  pay  mortgages  and 
judgments  against  MuUinix,  it  is  unaccountable  that  the 
record  of  such  mortgages  and  judgments  was  not  produced, 
and  that  their  existence  was  left  to  depend  solely  upon  the 
statement  of  Lockwood.  Emma  MuUinix  testifies  as  follows: 
**  My  fether  purchased  this  property  to  secure  $2,300  that  my 
husband  owed  him  and  to  secure  himself  a  liome,  and  a  home 
for  me  and  my  children,  because  my  husband  was  drinking 
and  squandering  his  property.  When  my  father  conveyed 
this  property  to  me  I  gave  him  for  the  same  my  note  for 
$1,400  and  an  obligation  binding  me  to  maintain  him  during 
his  life,  and  to  pay  his  traveling  expenses  and  board  at  the 
rate  of  $2  per  week  when  he  should  be  away  from  home." 

The  evidence  shows  that  Lockwood  was,  at  the  time  of  this 
transaction,  a  man  of  small  means,  his  property  not  exceeding 
in  value  five  or  six  thousand  dollars.  It  is  not  at  all  reason- 
able that  he  should  discharge  a  debt  of  $2,300,  and  assume 
liabilities  of  $3,500,  in  consideration  of  this  property,  and  the 
next  day  convey  the  whole  of  it  to  a  daughter  whose  husband 
was  squandering  his  property  in  drunkenness,  in  considera- 
tion of  a  note  of  $1,400,  and  an  agreement  to  maintain  him 
during  his  life.  The  whole  transaction  bears  unmistakable 
ear  marks  of  fraud.    The  judgment  of  the  court  below  is 

Affibued. 
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MmKB  V.  BENNETT. 

1.  Fences:   on  division  lines:  bights  of  adjoining  ownbbs.    One 

who  incloses  land  adjoining  another's  dose,  and  does  not  own  any  part 
of  the  division  fence,  may  throw  any  portion  of  such  land  open  to  com- 
mon at  pleasure. 

2.  :  :  WHAT  CONSTITUTE.  While  a  lawful  fence  is  not  neces- 
sary between  adjoining  farms  to  constitute  occupation  in  severalty,  still 
the  partition  fence  must  be  such  as  will  turn  stock,  and  premises  separa- 
ted only  by  a  hedge  which  is  insufficient  for  that  purpose  must  be 
considered  as  inclosed  in  common,  within  the  meaning  of  section  1496 
of  the  Code. 

Appeal  from  Keokuk  Circuit  Court. 

Wednesday,  April  1^. 

This  is  an  action  to  recover  one-half  the  value  of  a  fence, 
claimed  to  be  a  partition  fence.  The  cause  was  tried  by  the 
court  and  judgment  was  rendered  for  forty-two  dollars.  The 
court  gave  the  proper  certificate  necessary  for  an  appeal. 
The  defendant  appeals.  The  material  facts  are  stated  in  the 
opinion. 

Woodin  c6  MoJunkin^  for  appellant. 

C,  M,  Browriy  for  appellee.  • 

Day,  Ch.  J. — The  abstract  contains  all  the  evidence  intro- 
duced upon  the  trial.  It  is  entirely  free  from  conflict,  and 
establishes  the  following  facts: 

"  Plaintifl^  is,  and  ever  since  1869  has  been,  the  owner  of 
^E.  J  of  1,  77,  13,  and  defendant  is  and  since  then  has  been 
the  owner  of  the  SE.  J  of  said  section.  In  1869,  and  before 
the  SE.  J  was  inclosed,  plaintifl^  planted  a  hedge  on  the  line 
between  said  two  tracts,  inclosing  the  NE.  },  and  soon  after- 
ward defendant  built  a  rail  fence  on  the  west  half  of  said  line, 
which  two  years  thereafter  became  worthless  and  was  removed 
before  either  of  the  notices  hereinafter  set  forth  was  given; 
in  October,  1875,  plaintiflF  called  in  the  proper  fence  viewers, 
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to  view,  divide  said  hedge,  and  assess  the  value  of  the  half 
thereof  given  by  them  to  defendant;  defendant  had  legal  notice 
thereof,  and  on  the  25th  day  of  October,  1875,  said  viewers 
met  and  made  their  report  that  said  ^  Miner  shall  have  the 
east  half  of  said  line  to  keep  a  lawful  fence  upon,  and  said 
Bennett  the  west  half  for  the  same  purpose;  we  also  set  a  value 
on  the  fence  now  standing  on  the  said  Bennett's  half,  which 
we  agree  shall  be  forty  dollars.'  Immediately  thereafter 
defendant  had  notice  thereof,  and  plaintilf  then  demanded  pay 
according  to  the  terms  of  said  award;  said  hedge  on  said  day 
was  not,  never  had  been,  and  still  is  not  a  lawful  fence,  would 
not  turn  stock,  but  was  of  the  value  of  forty  dollars.  Defend 
ant  inclosed  his  land  in  1870;  on  the  12th  day  of  October, 
1875,  and  before  the  notice  was  served  by  plaintiflf  on  defend- 
ant, the  defendant  ^rved  on  plaintiff,  at  Prairie  township,  in 
said  county,  a  notice  in  writing,  in  words  and  figures  as  fol- 
lows, to-wit: 

'October  12,1875. 

"  '  D.  W.  Miner:  I  hereby  notify  you  that  I  shall  open  a 
20  foot  lane  on  my  land,  next  to  and  adjoining  a  line  imme- 
diately south  of  the  NE.  i  of  Sec.  1,  Tp.  77,  R.  13,  west,  six 
months  from  this  date.  M.  D.  Bennett.' 

"  On  the  13th  day  of  April,  1876,  defendant  did  open  a 
lane  of  said  width  on  said  line,  making  a  fence  20  feet  south 
of  the  linp  of  plaintiff's  land,  and  open  on  a  public  highway 
at  the  east  end  thereof,  but  closed  by  bars  at  the  west  end, 
where  defendant  also  owned  land." 

The  question  presented  is  purely  one  of  law:  whether  under 
the  above  facts  the  defendant  is  legally  bound  to  contribute  to 
the  maintenance  of  a  fence  between  his  premises  and  those 
of  plaintiff.  The  provisions  of  the  Code  applicable  to  the 
question  are  as  follows: 

"Sec.  1496.  When  lands  owned  in  severalty  have  been 
inclosed  in  common  without  a  partition  fence,  and  one  of  the 
owners  is  desirous  to  occupy  his  in  severalty,  and  the  other 
refuses  or  neglects  to  divide  the  line  where  the  fence  should 
be  built  or  build  a  sufficient  fence  on  his  part  of  the  line 
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when  divided,  the  party  desiring  it  may  have  the  same  divided 
and  assigned  by  the  fence  viewers,  who  may,  in  writing, 
assign  a  reasonable  time,  having  regard  for  the  season  of  the 
year,  for  making  the  fence,  and  if  either  party  neglect  to  com- 
ply with  the  decision  of  the  viewers  the  other  after  making 
his  own  part  may  make  the  other  part,  and  recover  as  directed 
above. 

"Sec.  1497.  In  the  case  mentioned  in  the  preceding  sec- 
tion, when  one  of  the  owners  desires  to  throw  open  any  portion 
of  his  field  not  less  than  twenty  feet  in  width,  and  leave  it 
tminclosed  to  be  used  in  common  by  the  public,  he  shall  first 
give  the  other  party  six  months  notice  thereof. 

"Sec.  1498.  When  land  which  has  lain  uninclosed  is 
inclosed,- the  owner  thereof  shall  pay  for  one-half  of  each  par- 
tition fence  between  his  lands  and  the  adjoining  lands,  the 
value  to  be  ascertained  by  the  fence  viewers,  and,  if  he  neglect 
for  thirty  days  after  notice  and  demand  to  pay  the  same,  the 
other  party  may  recover  as  before  provided ;  or  he  may  at  his 
election  rebuild  and  make  half  of  the  fence,  and  if  he  neglect 
so  to  do  for  two  months  after  making  such  election  he  shall 
be  liable  as  above  provided. 

"  Sec.  1499.  When  a  division  of  fence  between  the  owners 
of  improved  lands  may  have  been  made,  either  by  fence  view- 
ers or  by  agreement  in  writing,  recorded  in  the  office  of  the 
clerk  of  the  townsliip  where  the  lands  are,  the  owners  and 
their  heirs  and  assigns  shall  be  bound  thereby,  and  shall  sup- 
port them  accordingly,  but  if  any  desire  to  lay  his  lands  in 
common,  and  not  improve  them  adjoining  the  fence  divided 
as  above,  the  proceedings  shall  be  as  directed  in  the  case  where 
lands  owned  in  severalty  have  been  inclosed  in  common  with- 
out a  partition  fence." 

Section  1497,  it  will  be  observed,  refers  to  section  1496,  and 
provides  that  in  the  case  there  mentioned  a  party  may  throw 
open  any  portion  of  his  field  not  less  than  twenty  feet  in 
width,  if  he  shall  first  give  the  other  party  six  months  notice 
thereof  The  case  mentioned  in  section  1496,  to  which  section 
1497  refers,  is  where  lands  owned  in  severalty  have  been 
inclosed  in  common  without  a  partition  fence.    Section  1499 
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refers  to  a  case  where  a  division  of  the  fence  between  the 
reripective  owners  of  adjoining  land  has  been  made,  and  each 
has  been  assigned  his  respective  portion  to  maintain.  In  such 
case  any  person  desiring  to  lay  his  lands  in  common,  and  not 
improve  them  adjoining  the  fence  so  divided,  may  proceed  as 
directed  in  section  1497,  where  lands  owned  in  severalty  have 
been  inclosed  in  common  without  a  partition  fence.  But  the 
statute  makes  no  provision  for  a  case  where  one  party  has 
inclosed  his  land,  and  afterward  another  party  incloses  the 
adjoining  land,  and  no  division  of  the  fence  separating  the 
adjoining  owners  has  been  made  between  the  respective  own- 
ers of  the  premises,  unless,  indeed,  section  1499  should  by 
construction  be  held  to  apply  to,  and,  in  its  spirit,  to  embrace 
such  a  case. 

This  omission,  however,  may  very  reasonably  be  accounted 
for  upon  the  theory  that  one  who  merely  incloses  his  premises 
adjoining  another  close,  and  does  not  own  any  part  of  the  divis- 
ion fence,  may,  at  pleasure,  and  without  the  aid  of  statute, 
throw  his  inclosure  open  to  common,  since  the  owner  of  the 
adjoining  close  is  then  left  in  as  good  condition  as  he  was 
before;  whilst  if  the  adjoining  premises  are  inclosed  in  com- 
mon, or  the  division  fence  is  jointly  owned  by  the  adjoining 
proprietors,  the  owner  of  the  other  premises  should  have  time 
to  construct  the  whole  or  a  part  of  the  fence  upon  the  divid- 
ing line.  It  cannot  be  supposed  that  the  legislature  intended 
to  deny  absolutely,  to  the  person  in  the  condition  last  named, 
the  privilege  of  throwing  open  his  inclosure  to  common,  and 
at  the  same  time  to  confer  that  privilege  upon  the  owners  of 
land  in  severalty  inclosed  in  common,  and  upon  the  owners  of 
land  separated  by  a  division  fence  respective  portions  of  which 
are  owned  by  the  adjoining  proprietors. 

But,  however  that  may  be,  let  us  consider  whether  the 
premises  in  question  were,  in  fact,  occupied  in  severalty.  The 
evidence  shows  thai  the  hedge  on  the  line  between  the  prem- 
ises never  had  been,  and  is  not,  a  lawful  fence,  and  that  it 
would  not  turn  stock.  It  is  not  necessary  that  a  fence  be- 
tween inclosures,  in  order  to  impress  upon  the  premises  the 
character  of  being  occupied  in  severalty,  should  be  a  lawful 
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fence.  But  there  can  be  no  such  occupation  unless  each  pro- 
prietor is  able  to  keep  his  stock  upon  his  own  premises.  If 
animals  turned  upon  the  premises  of  one  may,  at  will,  pass 
upon  the  premises  of  the  other,  it  is  apparent  that  there  can 
be  no  such  thing  as  occupancy  in  severalty. 

A  row  of  hedge-plants  six  inches  in  height  upon  the  line 
between  premises  otherwise  inclosed  in  common  would  indi- 
cate an  intention  at  some  time  to  occupy  in  severalty.  But, 
whilst  the  plants  remained  in  this  condition,  no  one  would 
think  of  saying  that  the  premises  were  separated  by  a  parti- 
tion fence,  and  that  each  owner  was  occupying  his  part  in 
severalty.  Both  time  and  care  are  requisite  that  these  tender 
plants  may  attain  the  character,  and  be  entitled  to  the  name 
of  a  partition.  When,  then,  is  this  character  assumed?  Not, 
it  seems  to  us,  until  they  become  sufficient  to  turn  stock.  We 
know  nothing  of  the  character  and  condition  of  this  fence, 
except  that  it  would  not  turn  stock,  and  the  fence  viewers 
assessed  it  at  $40,  or  fifty  cents  per  rod.  We  think,  inasmuch 
as  this  fence  never  attained  sufficient  perfection  to  prevent 
stock  from  passing  from  the  premises  of  one  owner  to  those 
of  the  other,  that  they  could  not  have  been  occupying  in  sev- 
eralty, but  their  lands  were  inclosed  in  common,  without  a 
partition  fence,  within  the  spirit  of  section  1496.  It  follows 
that,  under  section  1497,  the  defendant  had  a  right,  upon 
giving  six  months  notice,  to  throw  open  a  portion  of  his 
inclosure,  not  less  than  twenty  feet  in  width. 

The  evidence  shows  that  defendant  gave  notice  of  his  inten- 
tion to  do  this  before  the  plaintiff  served  notice  of  the  appli- 
cation to  the  fence  viewers  to  divide  and  assess  the  value  of 
the  fence.  Defendant,  therefore,  is  not  liable  to  contribute  to 
the  maintenance  of  a  fence  on  the  line  between  his  premises 
and  those  of  plaintiff 

Bevsbskd. 


Digitized  by 


Google 


640  SUPREME  COURT  OF  IOWA, 

Prime  r.  Eastwood. 


45  jwi  Prime  v.  Eastwood. 

116  aeSi  ^'  Slander:  interpbetation  op  words.    Words  are  to  be  constaiied  in 

~^    ^  the  sense  in  which,  in  the  light  of  all  the  circumstances  known  to  speaker 

135      47|  and  hearer,  they  are  calculated  to  impress  the  hearer *8  mind  and  will  be 

46    mS  naturally  understood. 

|fl32    ^ 

45    640  2.  :  evidence:  quo  animo.     Evidence  of  other  slanderous  utter- 

^^    ^^  ances  than  those  charged  in  the  petition  is  admissible  for  the  purpose 

of  showing  malice. 

3.  :  MENTAL  distress:  aggravation  op  damages.   Mental  anxiety 

and  distress  of  mind  cannot  be  shown  in  aggravation  of  damages  in  an 
action  for  slander. 

4.  :  REPETITION  OP  SLANDEROUS  WORDS.  The  repetition  of  slander- 
ous words  is  wrongful,  and  damages  which  result  therefrom  are  a  conse- 
quence of  that  wrong  and  not  a  natural,  immediate  and  legal  effect  of 
tJie  original  speaking  by  defendant. 

Ajppeal  from  Story  Circuit  Court. 

Thursday,  April  19. 

This  is  an  action  for  the  recovery  of  damages  for  slanderous 
words  alleged  to  have  been  spoken  by  defendant  concerning 
plaintiff,  charging  plaintiflF  with  stealing  defendant's  hogs. 
The  first  count  of  the  answer  contains  a  general  denial  to  all 
the  counts  of  the  petition.  The  other  counts  of  the  answer 
admit  that  defendant  had  conversations  similar  to  those  alleged 
in  the  second  and  third  counts  of  the  petition,  but  allege  that 
he  spoke  the  words  without  malice,  and  without  any  intention 
of  charging  plaintiff  with  the  commission  of  a  crime. 

There  was  a  jury  trial,  and  a  verdict  and  judgment  for 
plaintiff  for  $400.     The  defendant  appeals. 

Rainholt  <fe  Barnes^  for  appellant. 

McCarthy^  Stevens  cfe  Underwood^  for  appellee. 

Day,  Ch.  J. — I.  Upon  the  trial  one  P.  L.  Porter  testified 
as  follows:  "About  the  first  of  November,  1875,  defendant 
1.  sTANDRR:  came  to  my  house  and  said  that  he  was  out  look- 
of  words.        ing  for  some  hogs  that  he  had  lost,  and  claimed 
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that  bis  hogs  were  over  at  plaintiff's  who  would  not  give  them 
up  to  him;  that  he  had  asked  plaintiff  for  them,  and  plaintiff 
said  they  were  his  own  hogs  and  he  would  not  give  them  up. 
Defendant  further  said  that  he  had  cut  off  the  ears  and  tails 
of  them,  to  make  them  look  like  his  hogs.  I  had  another 
conversation  four  or  five  days  afterward  with  defendant  in 
regard  to  the  matter.  He  said:  'Porter,  I  know  you  won't 
steal  hogs,  but  I  know  George  Prime  will.'  Says  I:  *Mr. 
Eastwood,  that  is  saying  a  good  deal;  you  can't  convince  me 
any  way  you  can  fix  it  that  George  Prime  would  steal;  he  has 
his  bad  ways,  same  as  you  and  me,  but  so  far  as  his  stealing, 
I  don't  think  he  would  do  that.  I  have  lived  alongside  of  him 
as  long  as  you  have,  and  I  say  he  won't  steal.'  Defendant 
said:  *  I  have  lived  near  him  as  long  as  you  have,  and  I  know 
that  he  will,' " 

It  is  strongly  urged  by  appellant  that  the  words  spoken  to 
Porter  are  not  actionable,  and  could  not  reasonably  have 
been  understood  in  an  actionable  sense.  Appellant  insists 
that,  although  the  words  themselves  charged  the  plaintiff  with 
the  commission  of  a  criminal  offense,  yet  if  they  were  under- 
stood in  a  different  sense  by  Porter,  and  defendant  intended 
that  they  should  be  so  understood,  defendant  is  not  liable. 
Citing  McCaleh  v.  Smithy  22  Iowa,  242;  Desmond  v.  Browriy 
83  Iowa,  13;  1  Hilliawi  on  Torts,  3d  ed.,  p.  258;  Townshend  on 
Slander,  2d  ed.,  p.  214,  note  3,  p.  173,  note  1,  and  p.  189.  The 
position  of  appellant  would  be  correct  if  there  were  any  proof 
of  circumstances  known  to  Porter  from  which  he  understood 
that  the  words  in  the  connection  in  which  they  were  employed 
were  not  intended  to  impute  a  crime.  Words  are  to  be  con- 
strued in  the  sense  in  which,  in  the  light  of  all  explanatory 
circumstances  known  to  speaker  and  hearer,  they  are  calcu- 
lated to  impress  the  hearer's  mind  and  will  naturally  be  under- 
stood. Dixon  V.  Stewart^  33  Iowa,  125,  and  authorities  cited. 
The  conversation  in  this  case  had  inference  to  the  plaintiff's 
having  defendant's  hogs  in  his  possession,  claiming  them  as 
his  own,  and  having  cut  off  their  ears  and  tails  to  make  them 
look  like  his  own.  Respecting  this,  defendant  said :  "  Por- 
ter, I  know  you  won't  steal  hogs,  but  I  know  George  Prime 
Vol.  xlv — 41 
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will.  I  have  lived  near  him  as  long  as  yon  have,  and  I  know 
that  he  will."  The  natural  import  of  these  words  is  to  charge 
the  crime  of  larceny.  There  is  nothing  in  the  circumstances 
proved  tending  to  show  that  Porter  could  reasonably  have 
understood  them  in  any  diflferent  sense,  or  that  he  did  in  fact 
understand  them  in  a  diflferent  sense.  Upon  the  contrary,  the 
whole  testimony  of  Porter  shows  that  he  understood  the  crime 
of  larceny  to  be  charged.  The'words,  therefore,  must  be  con- 
sidered in  their  usual  and  ordinary  acceptation. 

II.  The  plaintiff  introduced  one  Frank  Gibson,  who  testi- 
fied as  follows:  '<  I  met  defendant  one  day  and  passed  the 
2. :evi-    time  of  day  with  him,  and  he  spoke  something 

aoimo!  about  hogs;  he  said  that  plaintiff  had  stolen  some 

of  his  hogs,  and  he  could  prove  it."  This  testimony  was 
objected  to  for  the  reason  that  there  is  no  allegation  in  jthe 
petition  of  a  conversation  with  this  witness.  Such  evidence 
is  admissible  for  the  purpose  of  showing  malice.  Beardsley 
V,  Bridgmaiij  17  Iowa,  290;  Schrimper  v.  Heilman,  24  Iowa, 
505. 

III.  The  plaintiflf,  against  djefendant's  objection,  was  per- 
mitted to  prove  that,  in  consequence  of  the  charge,  he  had 
3 ;ineii-  ^^^  troubled,  and  suflfered  mental  anxiety.     If 

aimvatSn  ^^^^  testimony  was  at  all  admissible  it  must  have 
ofdamages.  \^^xi  for  the  purpose  of  aggjravating  the  damages. 
The  action  of  slander  is  given  for  injuries  aflfecting  the  reputa- 
tion. In  Terwilliger  v.  Wands j  17  N.  Y.,  54,  it  was  held  that 
special  damages,  to  support  an  action  for  defamatory  words 
not  actionable  in  themselves,  must  result  from  injury  to  the 
plaintiflfs  reputation  which  aflfects  the  conduct  of  others 
toward  him,  and  that  his  mental  distress,  physical  illness  and 
inability  to  labor,  occasioned  by  the  aspersion,  are  not  such 
natural  and  legal  consequences  of  the  words  spoken  as  to  give 
an  action. 

In  this  case  the  court  say:  "  It  would  be  highly  impolitic 
to  hold  all  language  wounding  the  feelings  and  aiiecting 
unfavorably  the  health  and  ability  to  labor  of  another  a  ground 
of  action,  for  that  would  be  to  make  the  right  of  action  depend 
often  upon  whether  the  sensibilities  of  a  person  spoken  of  are 
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easily  excited  or  otherwise;  his  strength  of  mind  to  disregard 
abusive,  insulting  remarks  concerning  him,  and  his  physical 
strength  and  ability  to  bear  them.  "Words  which  would  make 
hardly  an  impression  on  most  persons,  and  would  be  thought 
by  them,  and  should  be  by  all,  undeserving  of  notice,  might 
be  exceedingly  painful  to  some,  occasioning  sickness  and  an 
interruption  of  the  ability  to  attend  to  their  ordinary  avoca- 
tions. There  must  be  some  limit  to  liability  for  words  not 
actionable  per  ae^  both  as  to  the  words  and  the  kind  of  dam- 
ages; and  a  clear  and  wise  one  has  been  fixed  by  the  law. 
The  words  must  be  defamatory  in  their  nature,  and  must  in 
fact  disparage  the  character;  and  this  disparagement  must  be 
evidenced  by  some  positive  loss  arising  therefrom  directly  and 
legitimately  as  a  fair  and  natural  result.  In  this  view  of  the 
law  words  which  do  not  degrade  the  character  do  not  injure 
it,  and  cannot  occasion  loss." 

The  same  doctrine  is  announced  in  WiUon  v.  Goity  17  N. 
Y.,  442.  It  seems  to  us  that  these  cases  announce  the  proper 
doctrine.  If  mental  anxiety  and  distress  of  mind  do  not  con- 
stitute such  special  damages,  as  will  sustain  an  action  of 
slander  for  words  not  actionable  per  se^  it  is  because  distress 
of  mind  and  mental  anxiety  do  not  constitute  such  damage  as 
can  be  redressed  by  an  action  for  slander,  and  consequently 
they  cannot  enhance  the  damages  when  the  words  spoken  are 
actionable  per  se.  And  this  is  the  view  declared  in  Towns- 
hend  on  Slander  and  Libel,  section  391,  in  which  it  is  said: 
"The  plaintiff,  to  aggravate  damages,  cannot  prove  the  defend- 
ant's  wealth,  nor  that  it  was  currently  reported  that  defendant 
had  charged  the  plaintiff  with  the  crime  mentioned  in  the 
declaration,  nor  that  the  plaintiff  had  suffered  distress  of 
mind."  The  case  of  Swift  v.  Dickerman^  31  Conn.,  285, 
holds  a  contrary  view;  so  also  does  Dufort  v,  AJbodie^  23  La. 
Ann.,  280. 

IV.  Against  the  objection  of  defendant  the  court  permitted 
the  plaintiflF  to  prove  that  there  was  a  rumor  in  the  neighbor- 

4. :repe-  hood  in  reference  to  plaintiff,  and  that  defendant 

dei-ous  words,  had  claimed  that  plaintiff  had  some  of  his  hogs. 
The  court  instructed  the  jury  as  follows:    "In  determining 
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the  amoant  of  damages  to  be  given  to  the  plaintiff,  if  hQ  is 
entitled  to  recover,  you  may  consider  the  extent  of  the  publi- 
cation, as  how  far  known  and  how  understood  and  believed  in 
the  community  where  known,  so  as  to  determine  the  extent 
of  the  injury  to  his  reputation."  The  words  charged  were 
spoken  on  different  occasions  to  Porter,  to  Tilden,  and  to 
McCarthy,  no  one  else  being  present. .  "  Every  speaker  is  the 
publisher  of  what  he  speaks,  and  is  solely  liable  therefor. 
That  the  words  spoken  have  been  previously  published  by 
another  can  neither  relieve  the  subsequent  speaker  from  his 
liability  for  the  publication  made  by  him,  nor  impose  any 
liability  on  the  previous  publisher.''  Townshend  on  Slander, 
sections  114,  202.  See  also  TerwilUgsr  v.  Wands^  17  N.  T., 
54  (68);  Way'd  v.  Weeks,  7  Bing.,  211;  Stevens  v.  Hartwelly 
11  Metcalf,  542. 

The  true  rule  upon  the  subject,  we  think,  is  that  recognized 
in  Terwilliger  V.  Wands,  supra,  that  where  there  is  no  proof 
of  the  circumstances  under  which  slanderous  words  are 
repeated  by  the  parties  who  originally  heard  them,  the  gen- 
eral rule  that  a  repetition  of  slanderous  words  is  wrongful 
applies,  and  damages  which  result  from  repeating  them  are  a 
consequence  of  that  wrong,  and  not  a  natural,  immediate 
and  legal  effect  of  the  original  speaking  by  the  defendant 

The  effect  of  the  action  of  the  court  in  receiving  this  evi- 
dence and  in  giving  the  above  instruction  was  to  hold  the 
defendant  liable  for  the  extent  to  which  the  publication  was 
known,  and  consequently  for  the  repetition  of  the  publication 
by  others,  without  reference  to  the  circumstances  under  which 
the  repetition  was  made.    In  this  there  was  error. 

Keyebbed. 


Digitized  by 


Google 


JUNE  TERM,  1877.  645 


Smith  ▼.  Stephenson. 


Smith  et  al.  v.  Stephbnson  et  al.  iii>  w 

1.  Principal  and  Agent:  authority  of  agent.  Authoriiy  given  by 
a  principal  to  an  age^t  to  invest  his  money,  and  look  after  his  business 
generally,  will  not  enable  the  agent  to  sell  his  principal's  property,  even 
such  as  may  be  acquired  as  the  result  of  the  investment. 

2. :  tax  pubohasb.    Where  one  is  buying  at  a  tax  sale  for  himself, 

and  is  also,  acting  in  some  purchases  as  the  agent  of  another,  it  will  be 
presumed  that  the  purchases  made  in  his  own  name,  and  upon  which  he 
takes  the  certificates,  are  not  made  for  his  principal  but  for  himself. 

8.  Tax  Sale :  assionmbnt.  Where  a  tax  purchaser  assigned  his  certificate 
to  another,  the  assignment  not  being  recorded,  and  after  the  expiration 
of  three  years  from  the  time  of  sale,  but  before  the  execution  of  the  deed, 
executed  a  quit  claim  deed  to  the  owner  of  the  property,  held  that  the 
quit  claim  deed  conveyed  no  title,  and  that  the  assignment  of  the  cer- 
tificate was  valid. 

Appeal  from  Adams  Circuit  Court. 
Thubsday,  Apbil  19. 

Action  in  equity  to  set  aside  a  tax  deed  and  quiet  plaintiffs' 
title.  The  plaintiffs'  land  was  sold  at  tax  sa]^  to  the  defend- 
ant, Stephenson.  He  assigned  the  tax  certificates  to  the 
defendant  Atkins,  and  Atkins  executed  a  bond  for  a  quit 
claim  deed  to  the  defendant  Bixby.  After  the  expiration  of 
the  three  years  from  the  time  of  sale,  but  before  the  execution 
of  the  tax  deed,  the  defendant  Stephenson  executed  a  quit 
claim  deed  for  the  consideration  of  $50  to  the  plaintiffs,  and 
agreed  to  deliver  to  them  the  tax  certificates.  They  claim 
that  he  was  the  owner  of  the  tax  certificates  at  the  time,  or  if 
not  that  he  was  Atkins'  agent  with  authority  to  sell  or  surren- 
der them,  and  that  the  tax  claim  upon  the  property  by  reason 
of  the  said  transaction  became  extinguished. 

Other  facts  are  stated  in  the  opinion.  Decree  for  defend- 
ants.    Plaintiffs  appeal. 

Davis  (&  Anderson^  for  appellants. 

John  Bixby  <&  Soriy  for  appellees. 
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Adams,  J. — The  ta?^  sale  took  place  October  Ist,  1866.  The 
tax  deed  recites  that  the  certificates  were  assigned  by  Stephen- 
son to  Atkins  February  15th,  186T,  and  the  tax  certificates 
purport  to  show  the  assignment  of  that  date.  This  was  long 
before  Stephenson's  quit  claim  to  plaintifiB,  and  if  the  assign- 
ment was  really  made  on  that  day  the  plaintiffs  took  nothing 
by  their  transaction  with  Stephenson,  unless  Stephenson  had 
authority  to  act  for  Atkins  in  the  matter,  and  unless  also  his 
act  was  in  such  form  as  to  bind  Atkins.  There  is  no  evidence 
tending  to  show  when  the  certificates  were  assigned  other  than 
that  above  set  forth. 

The  assignment  of  course  took  place  at  the  time  of  delivery. 
On  this  point  there  is  no  direct  evidence  whatever.  The  exe- 
cution of  the  tax  deed  to  Atkins  would  be  presumptive  evi- 
dence that  the  certificates  had  been  delivered  to  him  before 
that  time,  and  a  delivery  being  shown  we  think  the  presump- 
tion is  that  they  were  delivered  at  the  date  of  the  assignment. 
We  must  consider  then  that  Atkins  became  the  owner  of  the 
certificates  on  the  15th  day  of  February,  1867.  The  trans- 
action between  plaintiffs  and  Stephenson  took  place  August 
2d,  1870.  The  appellants  contend,  it  is  true,  that  there  is  evi- 
dence tending  to  show  that  the  certificates  had  not  be«a 
assigned  at  that  time. 

They  introduced  Stephenson  as  a  witness,  who  said:  "As  to 
sale  of  tax  certificates  I  remember  by  reference  to  this  deed 
(his  deed  to  plaintiffs),  that  I  sold  the  certificates  to  I.  R.  and 
Myron  Smith,  plaintiffs,  through  Mr.  Cummins,  of  Quincy." 
But  this  cannot,  we  think,  be  construed  as  a  statement  that  he 
owned  them  at  that  time.  He  undertook  to  sell  them  and  did 
sell  them  so  far  as  he  could  do  so.  We  think  he  meant  noth- 
ing more,  because  he  says:  "I  don't  remember  whether*! 
assigned  the  certificates  of  purchase  to  C  B.  Atkins  before 
or  after  the  sale." 

Taking  it  then  as  established  that  Atkins  became  the  owner 
before  the  transaction  between  Stephenson  and  plaintiffs,  we 
have  to  inquire  wuether  Stephenson,  as  Atkins'  agent,  was 
authorized  to  make  such  transaction. 

It  appears  from  the   evidence   that  Stephenson  had  beeu 
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accustomed  to  invest  money  for  Atkins  in  purchasing  land  at 
tax  sale,  and  where  the  land  was  afterwards  redeemed  he  had 
been  accustomed  to  draw  the  redemption  money.  Whether 
the  certificates  in  question  belonged  to  Atkins  from  the  begin- 
ning, as  being  certificates  of  sales  in  which  he  furnished  the 
purchase  money,  or  whether  they  belonged  to  Stephenson  and 
were  by  him  sold  to  Atkins,  does  not  appear.  Stephenson 
says:  "The  assignment  to  Atkins  was  a  bona  fide  transaction 
and  for  a  valuable  consideration." 

But  this  statement  is  consistent  with  either  theory.  As  to 
the  extent  of  Stephenson's  agency,  he  says:  "  During  the  time 
1.  PRINCIPAL  ^  ^*®  superintending  the  investment  of  tax  money 
aufhom?oi  ^^^  Atkins  my  authority  was  general  He  told 
agent,  ^q  ^q  \o6k  after  his  business  and  I  did  so.".    To 

our  mind  the  record  fails  to  show  that  Stephenson  was 
authorized  to  release  Atkins'  interest  in  land,  where  the  time 
of  redemption  had  expired. 

This  involved  the  waiver  of  a  right,  or  the  sale  of  property. 
Authority  given  by  a  principal  to  his  agent  to  invest  his 
money,  and  look  after  his  business  generally,  would  not,  we 
think,  enable  the  agent  to  sell  his  principal's  property,  even 
such  as  might  be  acquired  as  the  result  of  the  investments. 

But  the  evidence  fails  utterly  to  show  that  the  certificates 
in  question  were  issued  upon  sales  in  which  Atkins  furnished 

2 J  x^    the  purchase  money.    The  purchases  were  made 

purchase.  j^  Stephenson's  name  and  the  certificates  issued 
to  him.  During  this  time  Stephenson  was  buying  at  tax  sales 
for  himself  as  well  as  Atkins.  The  presumption  must  be  that 
these  certificates  belonged  originally  to  Stephenson  and  were 
by  him  sold  to  Atkins.  If  such  was  the  fact,  it  seems 
entirely  clear  to  us  that  it  was  not  within  the  scope  of 
Stephenson's  agency  to  re-sell  the  certificates  or  release 
Atkins'  interest  in  the  land.  If  we  are  correct,  we  need 
not  inquire  whether  his  attempt  to  release  or  convey  simply 
his  own  interest  could  have  the  eflTect  to  release  or  convey 
Atkins'. 

The  appellants  claim  that,  as  they  had  no  notice  of  the 
assignment  to  Atkins,  either  actual  or  constructive,  at  the 
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time  they  parted  with  their  money  in  their  transaction  with 
8  TAX  sale:  Stephenson,  they  ought  to  be  protected.  Our  atten- 
assignment.*  |;ion  is  called  to  section  888  of  the  Code,  which  pro- 
vides that  'Mn  case  the  certificate  is  assigned,  the  assignment 
shall  be  placed  on  record  in  the  treasurer's  oflSce  in  the  regis- 
ter of  sales."  In  this  case  no  record  was  made  of  the 
assignment.  But  we  think  that  none  was  necessary.  The 
assignment  was  made  before  the  Code,  and  no  provision  of 
law  appears  to  have  been  made  at  that  time  for  a  record  of 
the  assignment.  By  section  778  of  the  Revision  it  is  provided 
that "  the  certificate  of  purchase  shall  be  assignable  by  indorse- 
ment, and  an  assignment  thereof  shall  vest  in  the  assignee  or 
his  legal  representatives  all  the  right,  title  and  interest  of  the 
original  purchaser." 

The  appellants,  in  support  of  their  theory,  cite  McCarver 
V.  Nealeyy  1  G.  Greene,  360.  In  that  case  it  was  held  that  a 
judgment  debtor  who  had  paid  the  judgment  to  the  plaintiff's 
attorney  of  record  should  be  protected  in  such  payment,  not- 
withstanding the  judgment  had  been  previously  assigned,  it 
not  appearing  that  the  judgment  debtor  had  notice  of  the 
assignment.  But  this  decision,  to  our  mind,  is  not  applicable 
to  the  case  at  bar.  It  would  not  be  claimed  that  if  the  judg- 
ment creditor  had  sold  aud  assigned  the  judgment,  and  after- 
wards, pretending  still  to  be  the  owner  of  it,  he  had  made 
another  sale  and  assignment  of  it  to  a  person,  without  notice, 
that  such  person  would  be  protected.  At  the  time  of  the 
transaction  between  plaintiffs  and  Stephenson  they  sustained 
in  contemplation  of  law  the  same  relation  to  the  certificates 
that  any  other  person  would  have  sustained  who  should  have 
purchased  them  aud  taken  a  quit  claim  deed  of  the  land. 
Their  right  of  redemption  at  that  time  had  expired.  Such 
being  the  case,  we  think  they  should  have  taken  notice  at  their 
peril  as  to  whether  Stephenson  was  still  the  owner  of  the  cer- 
tificates. 

After  this  suit  was  commenced  Atkins  executed  a  quit 
claim  -deed  to  plaintiffs.  The  appellants  claim  that  at  that 
time,  if  Atkins  ever  owned  the  land,  he  still  owned  it,  and 
that  he  then  elected  to  stand  on  the  penalty  of  his  bond  to 
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Bixby,  BO  that,  whether  the  assignment  was  made  before  or 
after  the  quit  claim  deed  of  Stephenson,  the  decree  of  the 
court  below  is  erroneous. 

The  decree  was  substantially  that  Atkins'  quit  claim  deed 
to  plaintiffs  be  declared  null  and  void.  This  was  in  accordance 
with  the  prayer  of  Bixby,  and  we  think  that  he  was  entitled 
to  have  the  deed  so  declared.  According  to  the  view  we  have 
taken  of  the  case,  Bixby  was  the  equitable  owner  of  the  land 
at  the  time  this  suit  was  commenced,  holding  a  title  bond  to 
the  same.  The  plaintiffs  knew  that  he  so  claimed,  and  made 
him  defendant  herein.  Afterwards  they  obtained  from  his 
vendor  the  said,  quit  claim  deed.  Wo  think  that  they  are 
entitled  to  no  advantage  thereby. 

Affibmed. 


Shabplbss  v.  Gbeog. 


1.  Conyeyance :  administbator.  Where  a  father  conveyed  to  his  sons, 
with  covenants  of  warranty,  certain  realty  upon  which  there  were 
incumbrances,  held,  that  after  his  death  the  incumbrances  were  debts 
of  his  estate  and  not  of  his  grantees. 

Appeal  yrom  Johnson  Circuit  Cowrt. 

Thuesday,  Apbil  19. 

The  facts  of  this  case  briefly  stated  are  as  follows:  0.  H. 
Berryhill  made  two  certain  deeds  of  conveyance,  each  for  the 
consideration  of  one  dollar  and  love  and  affection,  and  with 
covenants  of  warranty,  without  exception,  or  reference  to 
existing  incumbrances.  One  of  said  deeds  was  made  to  his 
son  Samuel  L.  Berryhill.  The  property  conveyed  was  certain 
real  estate  situated  in  Iowa  City.  At  the  time  of  the  convey- 
ance, which  was  dated  March  18,  1873,  the  premises  conveyed 
were  incumbered  by  a  mortgage,  dated  Sept.  30, 1871,  properly 
recorded,  given  by  0.  H.  Berryhill,  payable  to  one  Clapp,  to 
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secnre  three  promissory  notes  of  $500  each,  payable  Oct  1, 
1873, 1874  and  1875,  respectively,  with  interest  at  ten  per  cent. 
Interest  was  paid  on  each  note  to  Oct.  1,  1872.  No  further 
payments  of  principal  or  interest  have  been  made. 

C.  H.  Berryhill  became  insane  in  September,  1873,  and 
afterwards  died. 

The  other  deed  was  made  to  his  son  James  G.  Berryhill, 
dated  August  25,  1873,  wliich  conveyed  certain  real  estate  in 
Iowa  City.  At  the  time  of  said  conveyance,  the  premises 
conveyed  were  subject  to  a  mortgage  to  E.  C.  Lyon,  given 
by  said  0.  H.  Berryhill  on  the  17th  day  of  May,  1871,  to 
secure  a  promissory  note  of  $3,000,  of  that  date,  payable  in 
five  years,  with  ten  per  cent  semi-annual  interest.  Interest 
on  said  note  was  paid  by  0.  H.  Berryhill  until  he  had  fcecome 
insane,  and  after  that  by  his  guardian  and  executors,  to  May 
17,1874. 

After  the  decease  of  TJ.  H.  Berryhill,  and  within  six  months 
thereof,  the  said  mortgage  claims  were  filed  as  general  claims 
against  his  estate. 

The  plaintiflF,  being  administrator  of  the  estate  of  C.  H. 
Berryhill,  presented  his  petition  to  the  court  below,  setting 
forth  the  foregoing  facts,  and  the  further  averment  that  he 
was  about  to  make  provision,  by  the  sale  of  real  estate,  under 
the  order  of  the  court,  for  the  payment  of  all  just  claims 
against  the  estate,  and  he  prayed  the  decision  of  the  court 
upon  the  question  whether  said  mortgage  claims  should  be 
paid  by  the  administrator  as  other  general  claims,  or  whether 
said  claimants  should  be  remitted  to  their  mortgage  security. 

There  was  an  answer,  or  protest,  of  certain  heirs  of  the 
estate,  in  which  there  is  no  denial  of  the  facts  above  set  forth, 
but  they  allege  that  the  holders  of  the  mortgages  are  not  ask- 
ing for  payment  from  the  general  assets  of  the  estate,  but  are 
pursuing  the  mortgaged  property. 

There  was  a  hearing  before  the  court,  and  an  order  was 
made  that  the  administrator  pay  the  mortgages  in  question 
from  any  money  in  his  hands  belonging  to  the  estate. 

The  protestants,  being  heirs  of  C.  H.  Berryhill,  appeal. 
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Boal  c&  Jackson f  Fairall  <£  Bonorden  v^n^  Baker  d:  Ballj 
for  appellants. 

Clark  (&  Haddock^  for  appellee. 

EoTHitocK,  J. — It  will  be  observed  that  this  is  a  contest 
between  the  heirs  of  decedent,  and  not  between  the  grantees 
1.  CONVEY-      in  the  deeds  and  the  mort^affees  of  the  property 

ANCR:admiD-  ji.i        jj         ml.  ii./ 

istrator.  conveyed  by  the  deeds.    There  is  no  doubt  as  to 

the  right  of  the  mortgagees  to  proceed  against  the  mortgaged 
property,  if  they  so  elect.  It  appears  from  the  bill  of  excep- 
tions that  they  had,  at  the  time  of  hearing  in  the  court  below, 
commenced  actions  for  the  foreclosure  of  the  mortgages. 

But  this  election  or  right  of  election,  it  seems  to  us,  is  an 
immaterial  consideration  in  determining  the  question  here 
presented.  There  is  no  claim  made  in  the  record  that  the 
estate  is  insolvent,  and  the  only  question  to  be  determined  is 
whether  these  mortgages  are  debts  of  the  estate,  or  whether 
they  are  debts  of  the  grantees  in  the  deeds.  That  they 
are  debts  of  the  estate  can  admit  of  no  doubt.  That  they 
are  not  the  debts  of  the  grantees  of  the  deeds,  containing  as 
they  do  covenants  against  incumbrances,  without  exception, 
it  seems  to  us  is  equally  clear.  We  think  the  rights  of  the 
parties  are  to  be  controlled  by  the  covenants  in  the  deeds,  and 
yet,  if  the  intention  of  the  decedent  were  an  important  con- 
sideration, what  evidence  is  there  of  an  intention  that  his 
children  to  whom  he  made  these  conveyances  should  pay  these 
mortgages.  The  payment  of  interest  up  to  the  time  he 
was  stricken  with  insanity  rather  imports  an  intention  to  con- 
tinue to  pay  his  valid  obligations  in  the  form  of  promissory 
notes,  for  which  no  other  person  than  himself  was  liable.  See 
Black  V.  Black,  40  Iowa,  88. 

Affirmed. 
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PowBES  V.  Thb  City  op  Council  Bluffs. 

Damages:  nuisakcb:  continuai^cb  of.  Whenever  a  nuisance  is  of 
such  a  character  that  its  continuance  is  necessarily  an  isjuiy,  and  when 
it  is  of  a  permanent  character  that  will  continue  without  change  from 
any  cause  but  human  labor,  then  the  damage  is  an  original  damage  and 
may  be  at  once  fully  compensated. 

-: :  SUCCESSIVE  actions.    Succesdve  actions  are  not  allowed 


for  damages  resulting  from  negligence  combining  with  a  natural  cause, 
however  gradual  the  operation  of  ihe  cause,  and  they  will  only  lie  where 
the  defendant  is  continuously  in  fault. 

=g=^  8. : :  MUNICIPAL  corpokation:  statute  of  limitation. 

119  M  Where  the  defendant,  a  city,  had  constructed  a  ditch  along  a  street 

•119  477  by  plaintiff 's  property  in  such  a  negligent  and  unskillful  manner  that  his 

I  45  ^  property  was  injured  thereby,  it  was  held  that  the  damage  resulting 

|a\23  -m  from  the  construction  of  the  ditch  was  original  damage,  and  that  the 

[i^_3d4  right  of  action  was  barred  in  five  years  from  the  time  when  the  injury  to 
the  property  began. 

4.  Praotioe:  when  coubt  mat  direct  verdict.  The  court  cannot 
take  a  case  from  the  jury  if  there  is  any  conflict  in  the  evidence,  and 
only  has  the  power  to  do  so  when  a  party  offers  no  evidence,  or  all  the 
proof  on  both  sides  points  in  the  same  direction. 

Appeal  from  Cass  Circuit  CotM. 

Thursday,  Apbil  19. 

Thb  plaintiff  is  the  owner  of  certain  lots  in  the  city  of 
Council  Bluffs,  abutting  on  Green  street,  and  has  been  since 
a  time  prior  to  the  occurrence  of  the  injury  complained  of. 
In  1859  the  said  lots  were  crossed  by  a  meandering  stream 
known  as  Indian  Creek,  which  stream  also  flowed  into  Green 
street,  and  without  crossing  the  street  flowed  nearly  length- 
wise of  it  for  quite  a  distance,  leaving  about  twenty  feet  in 
width  of  the  street  for  travel  in  the  narrowest  place.  In 
order  to  remove  the  stream  from  the  street  the  city  deter- 
mined to  cut  a  ditch  along  the  side  of  the  street  and  across 
the  end  of  the  plaintiff's  lots  where  they  abutted  on  the  street. 
For  this  purpose  the  city  obtained  from  the  plaintiff  a  relin- 
quishment of  a  right-of-way.    The  ditch  was  cut,  and  the 
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Btream  was  turned  into  it  and  was  thereby  much  shortened 
and  removed  both  from  the  street  and  the  plaintiff's  premises. 
This  was  done  during  the  years  1859  and  1860.  The  ditch 
was  extended  to  a  county  ditch,  but  was  not  cut  as  deep  as 
the  county  ditch  by  about  three  feet.  When  the  water  of  the 
Indian  Creek  ditch,  tlierefore,  flowed  into  the  county  ditch, 
there  was  a  fall  of  about  three  feet.  In  not  sinking  the  bot- 
tom of  the  Indian  Creek  ditch  as  low  as  the  bottom  of  the 
county  ditch  the  city  committed  a  fault,  for  the  sojl  was  des- 
titute of  rock  and  sure  to  be  cut  away  by  the  action  of  water. 
The  fall  at  the  county  ditch  made  a  cavity,  and  not  only  that, 
but  cut  backwards,  up  stream,  or,  to  use  the  language  of  one 
of  the  witnesses,  it  crawfished.  The  cavity  became  wider  as 
it  extended  up  stream.  It  reached  the  plaintiff's  lots  about 
1866,  when  he  began  to  sustain  damage  from  the  action  of  the 
water.  Prior  to  the  commencement  of  this  suit  the  ditch 
along  the  plaintiff's  lots  had  become  fifty  feet  wid6  and  twelve 
feet  deep.  To  confine  the  water  within  its  proper  channel 
and  arrest  its  action  in  cutting  and  removing  the  soil,  he  has 
put  in  a  wall,  which  has  been  successful. 

This  suit  was  brought  by  plaintiff  to  recover  from  the  city 
the  damage  which  he  sustained.  The  city,  among  other  things, 
pleaded  the  statute  of  limitations.  There  being  no  controversy 
as  to  the  facts  so  far  as  the  statute  of  limitations  had  any 
application,  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant.    The  plaintiff  appeals. 

Sapp  <&  Lyman  and  Clinton^  Hart  cfe  Brewer^  for 
appellant. 

E.  E.  Aylesworth  and  Montgomery  cfe  Scott^  for  appellee. 

Adams,  J. — No  suit  could  have  been  maintained  until  some 
actual  injury  was  caused  to  the  plaintiff  by  the  action  of  the 
water,  resulting  from  the  improper  construction  of  the  ditch. 
Washburn  on  Easements  and  Servitudes,  591.  But  in  1866, 
if  not  earlier,  the  plaintiff's  premises  began  to  be  injured, 
and  he  then,  of  course,  had  a  right  of  action.    The  only  ques- 
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tion  in  this  case  is  as  to  the  cliaracter  of  the  damage.  Was  it 
as  it  accrued  from  day  to  day  new  damage?  If  so,  the  plaintiff 
was  entitled  under  the  evidence  to  recover  some  damages, 
although  his  right  of  action  as  to  a  part  of  the  damages  which 
he  had  sustained  might  be  barred.  We  have  to  distinguish, 
then,  between  what  must  be  regarded  as  original  damages 
and  what  may  be  regarded  as  new  damages. 

lu  3  Black.  Com.,  220,  it  is  said  that  every  continuance  of  a 
nuisance  is  held  to  be  a  fresh  one,  and  that,  therefore,  a  fresh 
1.  damages:    action  will  lie.     In  Staples  v.  Spiking  et  al.^  10 

nuls&ncG  \  *  x^        V  ' 

continuance.  Mass.,  72,  action  was  brought  to  recover  for  dama- 
ges which,  it  was  alleged,  the  plaintiff  had  sustained  by  reason 
of  his  land  being  overflowed  by  defendants'  mill-dam.  It  was 
held  that,  while  plaintiff  was  barred  from  recovering  for 
damage  caused  by  the  erection  of  the  dam,  he  might  recover 
for  damage  caused  by  its  continuance. 

In  McConnell  v.  Kibbe^  29  111.,  483,  the  same  doctrine  is 
recognized.  The  defendant  owned  the  lower  story  of  a  build- 
ing, the  plaintiff  the  upper  stories.  The  defendant  removed 
in  his  story  a  partition  brick  wall,  whereby  the  plaintiff's 
part  of  the  building  was  injured.  Walkeb,  J.,  said:  "The 
continuance  of  that  which  was  originally  a  nuisance  is  re- 
garded as  a  new  nuisance." 

As,  however,  the  suit  was  brought  for  the  creation  of  the 
nuisance  and  not  its  continuance,  it  was  held  that  plaintiff 
could  not  recover,  the  cause  of  action  for  the  creation  of  the 
nuisance  having  become  barred. 

In  Bowyer  v.  Cook^  4  Manning,  Granger  and  Scott,  236, 
the  plaintiff,  having  previously  recovered  against  the  defend- 
ant for  placing  stumps  and  stakes  on  his  land  in  a  ditch, 
brought  suit  for  continuing  them  in  the  ditch.  It  was  held 
that  he  could  recover. 

In  Holmes  v,  Wilson  et  al,y  10  Adolphus  and  Ellis  503,  the 
defendants,  as  trustees  of  a  turnpike  road,  had  built  buttresses 
to  support  it  on  the  plaintiff's  land.  Although  the  plaintiff 
had  already  recovered  for  the  creation  of  the  nuisance,  it  was 
held  that  he  might  recover  for  its  continuance. 
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The  dividing  line  between  the  cases  above  cited  and  those 
in  which  the  damages  are  considered  as  having  all  accrued  at 
once  as  a  part  of  the  original  injury  is  not  always  clearly 
distinguishable. 

In  the  Town  of  Troy  v.  Cheshire  Railroad  Co.^  3  Foster 
(N.  H.),  83,  the  defendant  had  built  its  road  partly  over  the 
highway.  While  it  was  held  that  plaintiff  could  recover  only 
for  the  damages  which  had  been  sustained  at  the  time  of  the 
commencement  of  the  suit,  yet  it  was  considered  that  all  the 
damages  which  plaintiff  had  sustained,  or  could  sustain, 
accrued  when  the  defendant's  road  was  built,  and  that  only 
one  recovery  could  be  had.  This  case  is  similar  to  the  one 
last  above  cited,  but  distinguishable  from  it.  The  difference, 
however,  consists  in  the  fact  that  the  railroad  bed  was  deemed 
a  permanent  structure,  in  such  sense  that  it  was  not  to  be  pre- 
sumed that  the  company  would  remove  it.  The  turnpike 
buttresses  were  not  of  such  character.  So,  too,  in  the  case 
where  the  defendant  had  placed  stumps  and  stakes  in  plain- 
tiff's ditch,  the  obstruction  was  not  permanent. 

In  the  Town  of  Troy  v.  Cheshire  Railroad  Co.^  above 
cited.  Bell,  J.,  said:  "Wherever  the  nuisance  is  of  such 
character  that  its  continuance  is  necessarily  an  injury,  and 
where  it  is  of  a  permanent  character  that  will  continue  with- 
out change  from  any  cause  but  human  labor,  there  the  dam- 
age is  an  original  damage  and  may  be  at  once  fully  com- 
pensated." 

The  principle  thus  stated  is  suflScient  to  enable  us  to  thread 
our  way  through  any  apparent  diflSculties  which  surrounded 
our  path.  In  the  light  of  it  we  can  see  that  in  a  case  of  over- 
flow from  a  mill-dam  the  injured  party  should  be  allowed  to 
maintain  successive  suits.  Somewhat  depends  on  the  way  the 
dam  is  used.  The  injury,  therefore,  is  not  uniform.  But, 
what  is  of  controlling  importance,  the  dam  if  not  maintained 
will  go  down,  as  surely  as  the  sun  will  go  down,  and  the  nuis- 
ance of  itself  will  come  to  an  end.  Its  duration  will  be  deter- 
mined by  freshets  and  other  forces  which  are  contingent  and, 
therefore,  incalculable.  It  may,  indeed,  be  so  built  that  it 
should  be  regarded  as  permanent.    In  such  case  it  is  said  that 
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the  damage  should  be  considered  and  treated  as  original.  The 
Town  of  Troy  v.  Cheshire  R.  Co.^  above  cited. 

While  no  infallible  test  can  be  applied  to  enable  ns  to  deter- 
mine whether  a  structure  is  permanent  or  not,  inasmuch  as 
nothing  is  absolutely  permanent,  yet,  when  a  structure  is  prac- 
tically determined  to  be  a  permanent  one,  its  permanency, 
if  it  is  a  nuisance  and  will  necessarily  result  in  damages,  will 
make  the  damages  original. 

If  we  apply  the  principle  above  stated  to  the  case  at  bar  we 
must  hold  that  the  damages  were  original.  The  plaintiff's 
ground  of  complaint  is  that  the  ditch  was  improperly  con- 
structed. As  constructed  it  resulted  in  the  excavation  of  the 
plaintiff's  lots.  The  damage  consisted,  not  in  excavating  the 
lots,  but  in  doing  an  act  which  resulted  in  their  excavation. 

The  result  too  was  a  necessary  one,  the  ditch  remaining  as 
constructed.  The  cause  of  the  diflBculty  was  a  permanent  one 
in  that  it  would  not  grow  less  unless  remedied  by  human 
labor.  The  case,  therefore,  is  strictly  within  the  rule  applied 
in  the  Town  of  Troy  v,  Cheshire  Railroad  Co.^  above  cited. 
Nor  does  the  rule  afford  any  difficulty  in  the  assessment  of 
damages,  which  is  another  test  for  determining  the  question 
under  consideration,  or  rather  the  consideration  of  the  diflS- 
culty  of  assessing  damages  is  another  way  of  applying  sub- 
stantially the  same  test.  If  the  cause  of  the  injury  is  perma- 
nent the  damages  can  be  foreseen  and  estimated.  If  the  cause 
of  the  injury  is  not  permanent,  if  it  depends  upon  human 
volition  as  the  maintenance  of  a  liiill-dam,  the  damages  can- 
not be  foreseen  and  estimated.  Where  the  buttresses  were 
placed  on  the  plaintiff's  land,  in  Holmes  v,  Wilson  et  aL^ 
above  cited,  the  damages  could  not  be  foreseen  and  estimated. 
The  defendants  were  trespassers,  and,  the  structure  not  being 
necessarily  permanent,  it  was  not  to  be  presumed  that  the 
defendants  would  continue  the  trespass.  The  presumption 
was  that  it  would  be  discontinued.  But  there  being  no  pre*, 
sumption  as  to  the  time  when  it  would  be  discontinued  the 
damages  could  not  be  foreseen  and  estimated. 

The  same  principle  lies  at  the  foundation  of  the  dictum  in 
MoConneil  v,  Kibbe^  above  cited,  where  the  defendant  owned 
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the  lower  story  and  the  plaintiff  the  upper  stories  of  a  house, 
and  the  defendant  removed  a  partition  brick  wall  which  was 
necessary  for  support.  It  could  not  be  presumed  that  the 
defendant  would  allow  the  superincumbent  stories  to  fall.  It 
was  to  be  presumed,  therefore,  that  he  would  arrest  the  diffi- 
culty. With  such  a  presumption  the  damages  could  not  be 
foreseen  and  estimated. 

When  the  fall  in  the  stream  in  question  had  moved  back 
from  the  county  ditch  to  the  plaintiff's  lots  and  the  creek 
ditch  began  to  deepen  and  widen  along  those  lots  as  it  had 
been  doing  for  six  years  on  the  land  below,  no  especial  fore- 
siglit,  we  apprehend,  was  needed  to  predict  the  result.  At 
all  events  it  must  be  assumed  that  that  may  be  foreseen  which 
results  from  the  ordinary  and  constant  forces  of  nature. 

The  plaintiff's  damage  was  susceptible  of  immediate  esti- 
mation. No  lapse  of  time  was  necessary  to  develop  it.  It 
was  the  difference  between  the  value  of  his  lots  as  they  would 
have  been  if  the  ditch  had  been  properly  constructed,  and  the 
value  of  them  as  they  were,  with  the  ditch  as  it  was.  To 
reach  this  value,  regard  might  be  had  to  the  reasonable  cost 
of  the  remedy  for  the  trouble,  if  the  cost  would  not  be  greater 
than  the  probable  damage  which  would  ensue  if  no  remedy 
were  applied.  The  remedy,  whether  a  wall  or  something  else, 
it  was  the  plaintiff's  privilege  to  apply.  Tlie  city  could  not 
do  it  better  than  he,  and  if  the  proper  remedy  was  the  erec- 
tion of  a  wall  on  the  plaintiff's  premises,  as  the  evidence 
tends  to  show,  it  was  not  the  province  of  the  city  to  apply  it. 

The  case  does  not  differ,  so  far  as  the  principles  in  question 
are  concerned,  from  any  case  where  an  injury  has  been  received 
by  one  person  from  another's  culpable  negligence  or  unskill- 
fulness.  Its  peculiar  feature  consists  in  the  fact  that  the 
negligence  complained  of  was  injurious  only  through  the 
gradual  operation  of  an  element  of  nature.  But  that  element, 
the  water,  was  a  permanent  and  calculable  force.  If  a 
mechanic  constructs  a  building  so  unskillfully  that  it  gradu- 
ally falls  down,  no  one  would  claim  that  the  owner  could  have 
successive  actions  for  damages  during  the  fall.  While  the 
force  and  effects  of  the  water  in  the  case  at  bar  could  not, 
Vol.  xlv — 42 
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perhaps,  be  quite  as  definitely  predicted  as  the  force  and 
effects  of  gravitation  in  the  case  supposed,  the  difference,  if 
any,  is  one  of  degree  and  not  of  kind. 

We  have  seen  no  case  where  successive  actions  have  been 
allowed  for  damages  resulting  from  negligence  combining  with 

2.  — : :  a  natural  cause,  however  gradual  the  operation  of 

actions.  that  cause.     Successive  actions  are  allowed  only 

where  the  defendant  is  continuously  in  fault.  It  may  be  a 
fault  of  commission  or  omission,  but  if  the  latter  it  must  be 
something  else  than  an  omission  to  repair  or  arrest  an  injury 
resulting  from  negligence  or  unskillfulness,  unless  the  remedy 
is  to  be  applied  upon  the  wrong-doer's  premises. 

The  appellant,  it  is  true,  contends  that  the  fault  of  the  city 
did  not  consist  simply  in  negligence  or  unskillfulness;  that 
the  construction  of  the  ditch  was  unauthorized.  Such,  we 
think,  however,  is  not  the  fair  import  of  the  record.  The 
relinquishment  of  the  right  of  way  executed  by  plaintiff  and 
others  is  in  these  words: 

"  We  the  undersigned  owners  of  property  fronting  on  Green 
street,  south  side,  hereby  relinquish  a  right  of  way  for  Indian 
creek  ditch. 

"  Council  Bluffs,  July  20,  1860." 

It  is  claimed  that  a  right  of  way  was  by  the  foregoing 
relinquishment  in  Green  street,  and  not  outside  of  it  But 
in  our  opinion  that  is  not  the  meaning  of  the  instrument 
Besides,  if  Green  street  was  an  established  street,  there  was 
no  occasion  for  the  relinquishment  of  a  right  of  way  in  it.  If 
it  was  not  an  established  street,  then  the  city  had  no  right  to 
dig  the  ditch  for  its  improvement,  or  for  any  other  purpose 
which  we  can  see,  and  what  was  done  was  ultra  vires,  and  the 
case  has  no  foundation. 

The  only  fault,  then,  of  the  city  was  its  negligence  or 
unskillfulness  in  the  construction  of  the  ditch,  and  the 
damages  resulting  therefrom  must  all  be  regarded  as  original 
damages. 

It  follows  that  the  plaintiff's  cause  of  action  accrued  more 
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than  five  years  prior  to  the  conimencemeDt  of  the  suit,  and  is 
barred  by  the  statute  of  limitations. 

Affirmed. 

on   rehearing. 

.  Beck,  J. — Upon  the  announcement  of  the  decision  of  this 
case  in  the  foregoing  opinion,  plaintiff  pi*esented  his  petition 
asking  for  a  rehearing,  which  was  granted,  and  the  cause  was 
again  submitted  to  us  upon  new  arguments  on  behalf  of  both 
parties.  We  have  given  the  questions,  both  of  law  and  fact, 
upon  whicli  our  conclusions  presented  in  the  foregoing  opin- 
ion are  based,  sucli  careful  and  patient  consideration  as  their 
importance  and  the  importance  of  the  case  demands.  We 
have  been  able  to  reach  no  other  conclusions  than  those  stated 
in  our  first  opinion.  The  positions  of  plaintiff,  presented  in 
the  petition  for  rehearing,  and  his  argument  thereon  demand 
bi'ief  consideration. 

The  pivotal  legal  principle  announced  in  the  foregoing  opin- 
ion we  do  not  understand  counsel  for  plaintiff  to  controvert. 
Certainly,  we  are  of  the  opinion,  it  cannot  be  successfully 
controverted.  Counsel,  however,  deny  its  applicability  to  this 
case.  This  principle  is  announced  in  the  opinion  in  the 
following  language,  quoted  from  an  authority  referred  to: 
"Whenever  the  nuisance  is  of  such  a  character  that  its  con- 
tinuance is  necessarily  an  injury,  and  when  it  is  of  a  perma- 
nent character  that  will  continue  without  change  from  any 
cause  but  human  labor,  there  the  damage  is  an  original  dam- 
age and  may  be  at  once  fully  compensated." 

After  the  ditch  was  constructed  and  the  water  of  the  creek 
first  began  to  work  upon  plaintiff's  land,  its  continuance  was 
just  as  certain  as  that  water  would  flow  in  the  creek  unless 
changes  were  made  thei'ein  by  human  hands.  Its  continuance 
would  just  as  certainly  be  an  injury  as  that  the  floods  of  the 
creek  would  wash  the  soil  and  earth  through  which  the  ditch 
was  dug.  It  follows  that  plaintiff's  cause  of  action  then 
accrued  for  all  injury  sustained,  or  that  in  the  future  would  be 
suflered.  The  very  cause  of  action  for  which  this  suit  was 
brought  then  existed. 


Digitized  by 


Google 


660  SUPREME  COURT  OF  IOWA, 

Powers  V.  The  City  of  Council  Bluffs. 

Counsel  for  plaintiff  insist  that  the  application  of  tlie  stat- 
ute of  limitations  to  the  case  involved  certain  questions  of  fact 
upon  which  plaintiff  had  the  right  to  have  the  verdict  of  the 
jury,  and  that  the  court,  therefore,  erred  in  taking  the  case 
from  the  jury  and  directing  a  verdict  for  defendant.  These 
questions  relate  to:  1.  The  permanence  of  the  ditch;  2.  Con-^ 
tinuance  of  the  injury;  3.  The  date  of  the  beginning  of  the 
injury.  That  these  questions  were  involved  in  the  determin- 
ation of  the  case  cannot  be  denied,  and  that  the  court  in  deter- 
mining each  favorable  to  the  defendant  correctly  decided  we 
do  not  doubt.  No  other  conclusion  could  have  been  reached 
than  that  the  ditch  would  have  continued,  unless  changed  by 
human  hands,  as  long  as  the  creek  exists,  and  that  it  would 
continue  to  wash  away  the  lots  of  plaintiff.  This  conclusion 
is  established  without  conflict  in  the  evidence,  and  is  consist- 
ent with  and  required  by  the  very  nature  of  the  soil,  the  char- 
acter of  the  creek  and  other  things  connected  with  the  case. 

The  same  is  true  in  regard  to  the  other  question  of  fact, 
namely,  the  date  of  the  beginning  of  the  injury.  The  evidence 
shows  beyond  dispute  that  the  first  injury  was  sustained  by 
plaintiff  in  1866.  He  so  testifies;  other  witnesses  so  testify; 
no  witness  gives  evidence  contradictory  thereto,  and  counsel 
for  plaintiff  in  their  first  argument  in  this  court  admit  it 
The  period  of  the  limitation  of  this  action,  beginning  in  1866, 
expired  before  the  suit  was  commenced.  Under  this  state  of 
facts  the  action  of  the  court  in  directing  a  verdict  for  defend- 
ant was  correct. 

It  is  true  that  the  court  is  required  to  submit  a  case  to  the 
jury,  or  rather  cannot  take  a  case  fi'om  the  jury,  if  there  be 
4.  practice:    ^"7  conflict  in  the  evidence;  the  parties  have  a 
may"d?re"c?      right  to  submit  their  case  to  the  jury  upon  what- 
verdict.  ^y^j,  evidence  they  offer,  be  it  ever  so  inconsider- 

able.    But  not  so  if  a  party  offer  no  evidence,  or  all  the  proof 
on  both  sides  points  in  the  same  direction. 

We  are  well  satisfied  with  the  conclusions  reached  in 
the  foregoing  opinion,  and  adhere  to  the  decision  therein 
announced. 
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1.  Negligenoe:  burden  of  proof:  railroad.     Id  an  action  by  an 

administrator  against  a  railroad  company  for  causing  the  death  of  a  per- 
son, the  plaintiff  must  prove  that  the  decedent  was  not  guilty  of  negli- 
gence contributing  to  his  death. 

2.  : : .    The  proof  of  the  fact  that  decedent,  at  the  time 

of  the  accident,  was  in  the  exercise  of  ordinary  care,  need  not  always  be 
direct  and  positive,  but  the  fact  may  sometimes  be  fairly  and  reasonably 
inferred  from  the  circumstances. 

8.  IPraotioe :  court  may  direct  verdict.  Whenever  any  of  the  essen- 
tial and  integral  elements  of  a  cause  of  action  are  wholly  without  proof, 
the  court  may  properly  refuse  to  alJow  the  case  to  go  to  the  jury. 

Appeal  from  Polk  Circuit  Court, 
Thursday,  April  19. 

This  is  an  action  to  recover  damages  for  the  death  of  John 
Murphy,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant's  employes.  The  defendant  denies  the  negligence 
on  its  part,  and  alleges  that  the  injury  complained  of  was 
contributed  to  and  caused  by  the  carelessness  and  negligence 
of  the  deceased. 

When  the  plaintiff  had  produced  his  testimony  and  rested 
his  case,  the  defendant  moved  the  court  to  direct  the  jury  to 
find  for  the  defendant,  for  the  reasons,  amongst  others,  that 
there  is  no  evidence  showing,  or  tending  to  show,  that  at  the 
time  of  the  accident  plaintiff's  intestate  was  exercising 
ordinary  care  and  prudence  to  avoid  injury;  and  the  undis- 
puted evidence  shows  plaintiff's  intestate  to  have  been  guilty 
of  such  negligence  as  contributed  proximately  to  the  accident, 
and  without  which  it  would  not  have  occurred.  This  motion 
was  sustained,  and  under  the  direction  of  the  court  the  jury 
returned  a  verdict  for  the  defendant.  This  case  was  before  us 
on  a  former  appeal.     See  38  Iowa,  539.    Plaintiff  appeals, 

Seward  Smith  and  John  Gibbons^  for  appellant. 

Wrightj  Oatch  <&  Wright^  for  appellee. 
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Day,  J. — The  testimony,  in  connection  with  the  plat,  intro- 
duced by  plaintiff,  establishes  substantially  the  following  facts: 

John  Murphy,  plaintiff's  intestate,  at  the  time  of  his  death, 
and  ever  since  defendant's  road  was  built  through  Des  Moines, 
where  the  accident  occurred,  resided  at  the  corner  of  Market 
and  Tenth  streets,  within  a  few  feet  of  the  defendant's  road, 
which  runs  in  a  direction  almost  east  and  west  across  the  rear 
end  of  the  lot  on  which  the  deceased  resided.  From  the 
deceased's  residence  to  the  depot,  three  blocks  west,  the  road 
is  entirely  straight,  with  a  down  grade  most  of  the  way 
of  thirty-two  feet  per  mile.  Opposite  deceased's  house  the 
road  descends  to  the  east,  so  that  his  house  stands  at  the  sum- 
mit. Immediately  east  of  the  depot,  and  between  that  and 
the  house  of  deceased,  the  main  track  had  been  used  ever  since 
the  road  was  built  for  the  purpose  of  switching  cars  upon  the 
different  tracks  of  the  depot  grounds.  The  manner  of  doing 
this  was  to  back  the  cars  east  up  the  grade  by  means  of  an 
engine,  and  then  uncoupling  them,  and  permitting  them  after 
the  engine  had  returned  to  descend  the  grade,  and  placing 
them  by  means  of  the  respective  switches  upon  the  desired 
track.  Sometimes  the  cars  were  allowed  to  remain  standing 
at  the  summit  five  or  ten  minutes  before  permitting  them  to 
descend.  About  three  or  four  blocks  east  of  the  summit  there 
was  a  coal  switch  and  side  track,  to  which  the  company  was 
also  accustomed  to  back  its  cars,  switch  them  off,  and  bring 
the  engine  back  alone.  When  cars  were  taken  up  for  the  pur- 
pose of  being  dropped  down  upon  the  side-track  they  were 
taken  only  to  the  summit. 

Murphy,  his  family,  the  people  of  the  neighborhood  and 
the  public  generally,  had  used  the  track  of  the  defendant's 
road  as  a  common  footway  ever  since  the  road  was  built,  with 
the  knowledge  of  and  without  objection  by  the  company. 
Across  the  ditch  on  the  south  side  of  the  embankment  there 
was  a  plank  crossing  made  by  Murphy.  Part  of  the  way  from 
Murphy's  house  to  where  the  accident  occured  the  embank- 
ment was  so  narrow  that  it  was  impossible  or  difficult  to  walk 
on  it  without  getting  between  the  rails  or  upon  the  ends  of 
the  ties,  and  this  was  its  condition  at  the  point  where  the 


Digitized  by 


Google 


JUNE  TERM,  1877.  663 

Murphy  v.  The  C,  R.  I.  &  P.  R.  Co. 

accident  occurred  and  for  a  short  distance  east.  On  the  after- 
noon of  June  6th,  1871,  Murphy,  in  company  with  one 
Kagan,  who  is  the  principal  witness  for  plaintiff,  and  the  only 
one  who  details  the  facts  connected  with  the  accident,  came 
from  Murphy's  house,  went  up  the  embankment  upon  the 
track  and  walked  west  between  the  rails  a  distance  of  about 
one  hundred  feet,  when  they  met  an  engine  backing  a  car 
eastward  up  the  grade.  They  both  stepped  off  upon  the  north 
side  of  the  track  until  the  engine  and  car  had  passed,  when 
they  again  stepped  upon  the  track  and  continued  walking 
between  the  rails.  When  they  had  thus  walked,  as  shown  by 
the  plat,  a  distance  of  ten  hundred  and  seventy-four  feet,  the 
engine  returned  down  the  grade  behind  them,  alone.  Both 
again  got  off  the  track,  Ragan  on  the  north  side,  and  Murphy 
upon  the  south  side.  Ragan  continued  to  walk  on  the  north 
side,  outside  the  track  and  ties.  Murphy  walked  some  dis- 
tance on  the  outside  of  the  track,  and  then  came  nearer  and 
walked  on  the  ends  of  the  ties  a  distance  of  three  or  four  ties, 
and  was  just  in  the  act  of  stepping  sidewise  upon  the  track, 
with  his  face  to  the  west,  when  the  car,  returning  down  the 
grade,  struck  him  from  behind,  rolled  him  down  the  embank- 
ment, and  inflicted  an  injury  of  which  he  died  in  a  few  hours. 
Some  one  from  the  top  of  the  car  called  "look  out,"  and 
almost  at  the  same  instant  the  car  struck  him.  After  the  car 
passed  Ragan  picked  Murj^hy  up  and  asked  him  if  he  was 
hurt,  to  which  he  replied,  "I  guess  not;"  but  when  he 
straightened  up  he  said  he  was  hurt  pretty  badly  and  that  he 
"was  always  afraid  of  that  part  of  the  road  ever  since  it  was 
built,  and  at  last  he  got  caught  right  there."  An  ordinance 
of  the  city  prohibits  cars  from  moving  faster  than  six  miles 
an  hour,  and  the  car  which  did  the  injury  was  moving  seven 
or  eight  miles  an  hour.  Upon  these  facts  the  court  directed 
the  jury  to  find  for  the  defendant. 

It  is  now  the  well  established  doctrine  in  this  State  that,  in 
an  action  upon  the  part  of  an  administrator  for  causing  the 
1  KEOLi-  death  of  a  person,  the  plaintiff  must  prove  that 
dcuof proon  ^^^  decedent  was  not  guilty  of  negligence  con- 
miiroaJ:      *  tributing  to  his  death.    Patterson  v.  The  B.  c6  M. 
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B.  R.  Co.,  39  Iowa,  279;  Donaldson  v.  The  M.  dk  M.  R.  R. 
Co.,  18  Id.,  280;  Greenleaf  v.  The  III.  Cent.  R.  R.  Co.,  29 
Id.,  14;  Muldowney  v.  The  III.  Cent.  R.  R.  Co.,  32  Id.,  176. 

It  is  true,  this  proof  need  Dot  always  be  direct  aud  positive. 
The  fact  of  the  exercise  of  ordinary  care  may  sometimes  be  a 

J .  fair  and  reasonable  inference  from  the  circum- 

•  stances.     But  in  tliis  case  there  is  no  proof  from 

which  it  can  be  inferred  that  deceased  at  the  time  he  received 
his  injury  was  in  the  exercise  of  ordinary  care. 

The  facts  proved  do  not  admit  of  such  an  inference,  but 
tend  directly  to  establish  the  opposite  conclusion. 

The  deceased  for  years  had  resided  near  the  defendant's 
railroad  track,  and  he  was  fully  acquainted  with  the  defend- 
ant's maimer  of  doing  business.  lie  was  fully  aware  of  the 
dangerous  nature  of  the  place  where  he  sustained  the  injury. 
Yet,  notwithstanding  all  this,  he  was  in  the  very  act  of  step- 
ping sidewise  upon  the  track,  in  front  of  a  moving  train,  with- 
out looking  for  its  approach,  when  he  received  the  injury 
which  resulted  in  his  death.  Not  only  does  the  evidence  fail 
to  show  that  he  was  in  the  exeix^ise  of  ordinary  care,  but,  on 
the  contrary,  it  appears  aflSrmatively  from  the  testimony  that 
his  death  was  the  result  of  gross  and  culpable  negligence. 

If  there  is  any  testimony  upon  the  essential  questions  of 
fact  involved  in  a  case,  it  is  the  duty  of  the  court  to  submit 
the  case  to  the  jury. 

But,  whenever  essential  or  integral  elements  of  a  cause  of 
action  are  wholly  without  proof,  the  court  may  properly  refuse 
3.  puactice:  ^^  allow  the  case  to  go  to  the  jury.  Allefi  v. 
d?"e*?tTeI--  Pegram,  16  Iowa,  164;  Muldowney  v.  The  III. 
<*»«^-  Cent.  R.  R.  Co.,  32  Id.,  176;  Way  v.  The  Illinois 

Central  R.  R.  Co.,  35  Id.,  585.  See,  also,  Allyn  v.  Boston^ 
cfe  Albany  R.  R.  Co.^  105  Mass.,  77;  Pemuylvania  R.  R.  v. 
Beale,  73  Pa.  St.,  504. 

Appellant's  counsel  cite  and  rely  upon  section  7,  chapter 
169,  laws  1862,  and  claim  that  under  this  statute  all  that  the 
plaintiff  is  required  to  do  is  to  show  the  defendant's  neglect, 
aud  the  consequent  damage,  and  then  his  case  is  made  out  and 
he  may  demand  a  verdict. 
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This  statute  is  as  follows:  "Every  railroad  company  shall 
be  liable  for  all  damages  sustained  by  any  person,  including 
employes  of  the  company,  in  consequence  of  any  neglect  of 
the  agents  or  by  any  mismanagement  of  the  engineers  or 
other  employes  of  the  corporation  to  any  person  sustaining 
such  damage." 

Tliis  statute  indicates  no  purpose  to  exonerate  the  injured 
party  from  the  necessity  of  exercising  reasonable  care,  in  order 
that  he  may  recover.  Its  evident  purpose  is  to  extend  the 
liability  of  railroads  to  injuries  to  employes,  for  which  at 
common  law  they  were  not  liable. 

The  court,  in  our  opinion,  did  not  err  in  directing  a  verdict 
for  the  defendant. 

Affibmbd. 

Beok,  J.,  dissenting. — I  cannot  concur  in  the  conclusions 
of  the  foregoing  opinion  affirming  the  judgment  of  the  Cir- 
cuit Court,  and  need  state  but  one  ground  of  my  dissent. 

The  plaintiflf  is  entitled  to  recover,  notwithstanding  the 
negligence  of  deceased,  if  the  defendant  became  aware  of  the 
danger  of  deceased,  and  failed  to  use  ordinary  care  to  avoid 
injuring  him.  Shearman  &  Redfield  on  Negligence,  §§  25-26, 
33;  Sanders  on  Negligence,  pp.  55-6.  The  rule  is  demanded 
by  humanity  as  well  as  sound  reason.  In  my  opinion  the 
record  shows  such  facts  that  the  court  ought  to  have  submitted 
to  the  jury  the  question  whether  under  this  rule  the  plaintiff 
was  excepted  from  the  effect  of  the  doctrine  of  contributory 
negligence,  and  could  have  recovered,  notwithstanding  the 
deceased  did  not  exercise  care.  There  was  evidence  which,  in 
my  opinion,  tended  to  show  that  defendant's  servants  knew 
of  the  want  of  care  of  deceased,  and  failed  to  use  ordinary 
care  to  avoid  injuring  him.  The  jury  should  have  been  per- 
mitted to  pass  upon  this  evidence.  It  is  not  necessary  for  me 
to  consider  other  points  in  the  case  as,  for  the  reason  assigned, 
I  think  the  judgment  of  the  Circuit  Court  is  erroneous. 

ON  BEHEABmO. 

Seevebs,  J. — Upon  a  careful  examination  upon  rehearing, 
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we  are  satisfied  that  the  decision  made  by  this  court  is  correct, 
and  that  the  foregoing  opinion  should  be  adhered  to. 

Beck  and  Adams,  JJ.,  dissenting. 


Wormley  v.  The  District  Township  of  Cabboll. 

1.  Practice:  change  op  venue:  pleading.    A  change  of  venue,  pend- 

ing the  filing  of  an  answer,  takes  from  the  plaintiff  the  right  to  file  a 
motion  for  default,  after  the  time  to  plead  has  expired,  in  the  court  where 
the  action  was  commenced. 

2.  Evidenoe:  book  of  account:  limit  of  indebtedness.    The  books 

of  the  secretary  of  a  school  district,  showing  the  amount  of  its  indebt- 
edness, are  admissible  in  an  action  against  the  district  upon  its  orders, 
wherein  it  is  pleaded  that  they  were  issued  in  excess  of  the  legal  limit 
of  indebtedness. 

3. :   fraudulent  agreement:  consideration.    The  defendant 

having  alleged  that  the  indebtedness  which  was  the  cause  of  action  was 
incurred  by  reason  of  a  fraudulent  agreement  between  plaintiff  and  its 
own  agents,  it  was  competent  for  plaintiff  to  show  that  the  indebtedn^s 
was  sustained  by  a  valid  consideration. 

4.  Taxation:  evidence:  limit  of  indebtedness.    In  an  action  upon 

the  orders  of  a  school  district,  defendant  alleged  that  they  were  issued 
in  excess  of  the  constitutional  limit  of  indebtedness;  plaintiff  offered  to 
prove  the  value  of  certain  lands  upon  the  tax  list,  upon  which  the  taxes 
were  paid,  but  to  which  no  valuation  was  assigned:  Held  that  the  evi- 
dence  should  have  been  admitted. 

5.  Practice  in  the  Supreme  Court:   evidence:  judgment.    The 

Supreme  Court  will  not  inquire  whether  or  not  the  judgment  is  sustained 
by  the  evidence,  unless  it  shall  appear  either  by  the  certificate  of  the 
trial  judge  or  the  agreement  of  the  parties  that  all  the  evidence  in  the 
case  is  presented  on  appeal. 

Appeal  from  Greene  Circuit-  Court. 

Thursday,  April  19. 

Action  on  two  orders  drawn  by  the  defendant  on  its  treas- 
urer, payable  with  ten  per  cent  interest  to  Crocket  Rebble,  or 


Digitized  by 


Google 


JUNE  TERM,  1877.  667 

Wormley  v.  The  District  Township  of  Carroll. 

bearer,  for  building  school  house.  The  orders  were  in  the 
usual  form  and  dated  August  2l8t,  1868. 

The  answer  set  up  several  defenses,  and  among  others  that 
the  defendant  was  indebted,  at  the  time  the  indebtedness  was 
jereated,  to  an  amount  exceeding  the  constitutional  limit. 
There  was  a  trial  to  the  court,  finding  and  judgment  for  the 
defendant,  and  plaintiff  appeals. 

O,  R.  Struble  and  (7.  Z.  Bailey^  for  appellant. 

G.  W.  Payne  and  J.  J.  Rmsellj  for  appellee. 

Seevers,  J. — I.  This  action  was  commenced  in  December, 
1873,  in  the  Circuit  Court  of  Carroll  county.     On  January 

1.  practice:  l^^'^j  1874,  the  defendant  appeared  and  was  given 
venue? plead-  "°^^^  ^'^®  ^^^^  momiug  to  plead,  and  on  January 
^^-  20th,  1874,  the  cause  was  continued  with  leave  to 

the  defendant  to  plead  before  the  first  day  of  the  next  term. 
On  August  20th,  1874,  the  place  of  trial  was  changed  on 
motion  of  the  plaintiff  to  the  Greene  county  Circuit  Court. 
On  September  8th,  in  vacation  of  such  court,  the  plaintiff  filed  a 
motion  for  a  default,  which  motion,  on  the  15th  day  of  Sep- 
tember, being  the  first  day  of  the  next  ensuing  term  of  the 
Greene  Circuit  Court  after  the  change  of  the  place  of  trial, 
was  overruled,  and  defendant  filed  its  answer.  When  the 
place  of  trial  was  changed  the  Carroll  Circuit  Court  had  no 
jurisdiction  or  power  to  entertain  a  motion  for  a  default,  and 
the  defendant  could  not  anticipate  that  a  default  would  be 
applied  for  until  the  first  day  of  the  Greene  Circuit  Court. 
There  was  no  error  in  overruling  the  motion  for  a  default. 

II.  It  is  made  the  duty  of  the  defendant's  secretary  to  keep 
a  register  of  all  orders  drawn  on  the  district  treasurer,  show- 

2.  f.vidknce:  ing  the  number  of  order,  date,  name  of  the  person 
cmiiit^  limu  in  whosc  favor  drawn,  the  fund  on  which  drawn, 
ness.  for  what  purpose,  and  the  amount.     Code,  section 

1741;  chapter  172,  section  37,  Laws  of  the  Ninth  General 
Assembly. 
The  defendant  offered  this  book  in  evidence  as  tending  to 
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show  the  amount  the  defendant  was  indebted,  and  plaintiff's 
objection  thereto  was  overruled. 

There  was  no  error  in  this  ruling;  the  book  was  clearly 
admissible.     1  Greenleaf  Ev.,  Sec.  491. 

III.  One  of  the  issues  tendered  in  the  answer  was  thai 
one  of  the  orders  sued  on  was  issued  in  part  payment  for  a 
^ j^y^_  school  house  erected  by  Crocket  Rebble,  and  that 

SeSt:^JSIid-  *^®  contract  price  of  said  house  was  about  $10,000, 
eration.  while  the  house  in  fact  was  not  worth,  more  than 

$3,500,  which  was  well  known  to  the  said  Rebble  and  defend- 
ant's officers;  that  in  pursuance  of  a  fraudulent  and  corrupt 
agreement  between  said  officers  and  Rebble,  orders  to  the 
amount  of  about  forty  thousand  dollars  were  issued  in  pay- 
ment of  said  school  house. 

The  defendant  gave  evidence  tending  to  show  the  truth  of 
the  allegations  in  the  answer  and  rested,  whereupon  the  plain- 
tiff offered  to  prove  by  said  Rebble  the  value  of  said  building 
when  erected,  what  it  cost  and  the  value  of  the  various  mate- 
rials of  which  the  same  was  built.  This  evidence  was  rejected 
by  the  court,  as  we  think  erroneously.  The  tendency  of  the 
evidence  was  to  disprove  the  fraudulent  agreement  and  com- 
bination alleged  in  the  answer. 

IV.  The  defendant  introduced  in  evidence  the  "tax  list 
of  Carroll  county,  which  showed  an  assessment  of  real  estate 
4,  taxation:    ^^  $124,744,  not  including  about  one-half  of  the 

fiai?fo£lii-      lands  in  the  county  which   were  on  the  tax  list 
debtedness.     ^^^  assessed  to  the  Cedar  Rapids  and  Missouri 
R.R.  Co." 

The  foregoing  statement  leaves  it  in  doubt  whether  the  tax 
list  included  other  property  than  that  within  the  defendants' 
territory,  but  this  doubt  is  removed  by  the  admissions  of  conu- 
sel  in  their  respective  arguments.  It  is  conceded  that  the 
taxable  property  of  the  defendant,  as  shown  by  the  tax  lists, 
amounted  to  $124,744. 

The  railroad  lands  were  listed  and  were  contained  in  the 
said  tax  list,  but  no  valuation  was  placed  thereon;  the  taxes, 
however,  were  marked  paid.  The  plaintiff  sought  to  prove 
the  "value  of  the  lands  so  assessed,  and  no  valuation  carried 
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out."  The  court  sustained  an  objection  to  said  testimony 
because  it  was  immaterial  and  incompetent. 

The  constitutional  provision  provides  that  the  amount  of 
the  taxable  property  shall  be  "ascertained  by  the  last  state 
And  county  tax  lists  previous  to  the  incurring  of  sucli  indebted- 
ness." The  property  was  properly  listed,  but  why  no  valua- 
tion was  placed  thereon  we  are  not  informed.  But  as  the 
taxes  were  paid  we  think  the  value  of  this  property  should 
have  been  included  in  the  amount  of  defendant's  taxable 
property.  The  omission  of  the  value  only  should  not  deprive 
a  creditor  of  having  such  property  estimated.  The  evidence 
oflTered  tended  to  show  such  value,  and  we  think,  subject  to 
defendant's  right  to  show  the  rate  per  cent  of  the  taxes  and 
amount  paid,  and  thus  ascertaining  the  assessed  value,  the 
evidence  was  admissible. 

V.  Tliere  was  no  finding  of  facts  by  the  court,  nor  motion 
for  a  new  trial;  the  judgment  of  the  court,  however,  was 
5.  pRAcncB  excepted  to.  There  is  no  bill  of  exceptions  em- 
preme  court:  bodying  the  testimony,  nor  is  there  any  certificate 
Judgment.  Or  Statement  signed  by  the  trial  judge  showing 
that  all  the*  evidence  is  before  us.  The  abstract,  however, 
states  that  all  the  evidence  is  contained  therein,  but  it  fails  to 
show  that  the  defendant  agreed  thereto.  It  is  clear  that  the 
case  was  tried  upon  oral  and  written  evidence,  therefore  the 
clerk  could  not  certify  that  all  the  evidence  is  contained  in 
the  abstract.  If,  however,  he  could,  we  do  not  even  have  such 
a  certificate. 

Under  these  circumstances  we  are  asked  to  review  the  decis- 
ion ot  the  court  and  determine  whether  or  not  the  judg- 
ment is  sustained  by  the  evidence.  This  we  cannot  do 
because  there  is  no  certificate  of  the  trial  judge,  or  agreement 
of  parties  that  the  evidence  is  all  before  us.  Code,  Section 
3170. 

Great  injustice  might  be  done  the  court  below  if  we  were 
to  hold  otherwise;  beside  this,  however,  such  is  the  plain 
meaning  of  the  statute. 

In  view,  however,  of  the  fact  there  must  be  a  re-trial, 
we  deem  it  proper  to  say  that  one  material  question  is,  what 
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was  the  indebtedness  of  the  defendant  at  the  time  the  contract 
was  made,  which  we  understand  to  have  been  in  June,  1868. 
That  is,  how  much  was  the  defendant  indebted  over  and  above 
that  incurred  under  the  contract?  Then,  what  was  the  assessed 
value  of  the  taxable  property  the  previous  year?  If  the  con- 
tract was  to  be  paid  in  orders  at  forty  cents  on  the  dollar  this 
should  be  proved  for  the  reason  that  the  indebtedness  under 
the  contract  might  be  increased  as  the  evidence  turned  out 
to  be. 

Reversed. 


45   070 
d98      tO^ 

Ij^  ^  TowNSEND  &  Knapp  v.  Isenberger  kt  al. 

1.  Landlord  and  Tenant:  lease:  rent.    Where  land  is  leased  uiKm 

condition  that  a  third  of  the  crop  shall  be  given  to  the  owner  in  payment 
of  rent,  the  owner  acquires  no  title  to  the  part  of  the  crop  reserved  for 
rent  until  it  is  set  apart  for  him  by  the  tenant. 

2.  : :  CONVEYANCE.    Rent  reserved  by  lease  and  not  accrued 

passes  with  a  conveyance,  and  a  purchaser  of  the  land  at  judicial  sale 
becomes  entitled  thereto.  • 


3.  : :  notice.    The  fact  that  notice  in  an  action  of  attachment 

against  the  realty  waa  served  by  publication  does  not  prevent  the  rent 
from  passing  with  th^  land  at  judicial  sale. 

4.  :   :   appraisement.      Nor  will  the  purchaser's  title  be 

affected  by  a  failure  to  appraise  the  rent  prior  to  the  sale. 

Appeal  from  Black  Hawk  Circuit  Court, 

Thursday,  April  19. 

Action  of  replevin  for  certain  wheat  and  oats  in  the  pos- 
session of  Isenberger,  one  of  the  defendants.  The  other 
defendant,  Miller,  intervened,  and  setting  up  a  claim  of  prop- 
erty in  the  grain  was  made  a  party  to  the  action.  The  cause  was 
submitted  to  the  court  for  trial  without  a  jury,  and  the  facts 
joined  upon  which  the  decision  was  had  for  plaintiffs  were 
preserved  of  record.  The  defendants  appeal.  The  facts  of  the 
case  sufficiently  appear  in  the  opinion. 
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Boies  (&  Couchj  for  appellants.  , 

J.  J.  Tolerton  and  S.  C.  Hemenway^  for  appellees. 

Beck,  J. — The  titles  set  up  by  the  respective  parties  con- 
testing the  ownership  of  the  property  in  question,  as  shown 
by  the  special  findings  of  facts  made  by  the  Circuit  Court, 
are  based  respectively  upon  one  or  the  other  of  the  following 
group  of  facts: 

1.  One  Goodhue,  being  then  the  owner  of  certain  land, 
leased  it  to  defendant,  Isenberger,  on  the  9th  day  of  August, 
1872,  for  one  year.  The  tenant,  by  the  terms  of  the  lease, 
was  required,  for  the  use  of  the  laud,  to  deliver  to  Goodhue 
one-third  of  the  grain  raised  upon  the  premises.  The  lease 
was  in  writing.  On  the  8th  day  of  March,  1873,  before  the 
crops  were  planted,  Goodhue  assigned  the  lease  to  plaintiffs. 
The  grain  in  controversy  is  the  one-third  of  the  crops  reserved 
for  rent  under  the  lease,  and  was  deposited  by  the  tenant  in  a 
granary  in  compliance  with  the  terms  of  that  instrument. 
Upon  these  facts  plaintiffs  claim  to  be  the  owners  of  the  grain 
taken  on  the  writ  of  replevin. 

2.  On  the  2d  day  of  December,  1872,  the  defendant.  Mil- 
ler, brought  an  action  of  attachment  against  Goodhue,  and  on 
the  11th  day  of  the  same  month  the  land  leased  to  Isenberger 
was  levied  upon  by  the  writ  issued  in  the  case.  The  defend- 
ant was  served  with  notice  of  the  action  by  publication,  and 
on  the  30th  day  of  May,  ISTS^j^^^g*^®"^  ^^^  entered  agaiiigt 
him.  The  land  was  sold  on  the  19th  day  of<3ruly,  1873^ 
wrfebout  redemption,  and  on  the  same  day  ^  sheriff  s  deed 
executed  to  the  defendant.  Miller*  the  purchaser  at  tli^_sale. 
At  the  time  of  the  appraisement  and  sale  the  wheat  was  grow- 
ing upon  the  land.  It  was  not  appraised.  The  crops  were 
not  planted  by  the  tenant  until  after  the  attachment  and 
assignment  of  the  lease. 

We  are  required  to  determine,  upon  these  facts,  the  owner- 
ship of  the  grain  in  controversy. 

I.  1.  The  share  of  the  crops  reserved  by  the  lease  to  the 
land  owner  is  to  be  regarded  as  rent.     Blake  v.  Coats  et  al.^ 
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3  G.  Greene,  548;  Reea  v.  Baker ^  4  G.  Greene,  461;  Merrit 
V,  Fisher^  19  Iowa,  354. 

2.  The  owner  of  the  land  acquired  no  property  in  the  part 
of  the  crop  reserved  for  rent  until  it  was  set  apart  to  hira  by 
1.  LANDLORD  the  touaut;  the  ownership  of  the  tenant  continued 
lease:  rent.'  until  that  time.  Rees  V,  Baker,  supra;  Alwood 
v..Ruckman,  21  111.,  200;  Woodruff  v.  Adams,  5  Blackford, 
318. 

13.    The  rent  was  not  paid,  then,  until  the  third  of  the  crop 
was  set  apart  by  the  tenant  for  the  landlord,  and  was  not- 
payable  until  this  could  be  done. 

4.  Eent  reser^^ed  by  lease  and  not  accrued  passes  by  a  con- 
2 veyance  of  the  land  to  the  grantee.     Ahercrombie 

ionveyauce. '  ^,  Redpath,  1  lowa.  111;  Van  Briel  v.  Rosietz, 
26  Iowa,  575. 

5.  A  purchaser  under  an  execution  sale  is  entitled  to  the 
rent  accruing  or  falling  due,  after  the  execution  of  the  sheriff's 
deed.  Bank  of  Penn^a  v.  Wise,  3  Watts,  394;  3tartin  v, 
Martin,  7  Md.,  368. 

6.  The  facts  found  by  the  Circuit  Court  are  to  the  effect 
that  the  rent  was  not  due  and  payable — had  not  accrued,  until 
after  defendant  Miller  had  acquired  title  to  the  land  upon  the 
sheriff's  deed.  Under  the  authorities  above  cited  he  became 
entitled  to  the  rent  afterward  accruing. 

The  fact  that  service  of  the  notice  in  the  attachment  action 
was  by  publication  does  not  prevent  the  application  of  the 
J. . rules  just  stated.     Although  the  proceeding  was 

notice.  ^^  rem,  it  divested  Goodhue's  title  to  the  land, 

and  vested  it  in  Miller.  The  accruing  rent  pertained  to  the 
realty  and  was  transferred  with  it.  As  the  proceeding  in  rem 
transferred  the  title  of  the  land  from  Goodhue  to  Miller,  the 
right  to  the  rent  passed  with  it. 

Nor  does  the  fact  that  the  rent  was  not  appraised  prior  to 
the  sheriff's  sale  affect  defendant's  title.  The  land  was  ap- 
4.  — : :  praised  and,  as  we  have  said,  the  rent  pertained 

m^nt?  *®'  thereto.  It  was  not  directly  the  subject  of  sale 
upon  the  execution.  The  right  thereto  passed  as  an  incident 
of  the  transfer  of  the  land  to  the  purchaser.      It  was  not, 
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therefore,  necessary  under  the  law  to  appraise  it  separately 
from  the  land.  The  value  of  the  right,  it  will  be  presumed, 
was  considered  in  determining  the  appraised  value  of  the 
property. 

It  is  our  opinion  that  Miller  acquired,  by  this  purchase  at 
the  sheriff's  sale,  the  right  to  the  rent  of  the  land,  and  that 
when  the  third  of  the  crop  was  delivered  according  to  the 
terms  of  the  lease,  in  the  granary  of  the  tenant,  the  property 
in  the  graip  vested  in  him. 

Kevessed. 


The  State  v.  Hunt. 


1.  Criminal  Law:  larcent.    Where  one  sold  a  steer  which  had  been 

placed  in  the  pound,  daitning  the  animal  as  his  own,  and  showed  upon 
the  trial  that  he  had  owned  one  resemblingf  it  in  appearance,  but  failed 
to  prove  that  his  animal  had  strayed  away  or  that  he  had  made  inquiry 
for  it,  ?teld,  that  his  conduct  was  inconsistent  with  a  claim  of  owner- 
ship in  .the  property. 

2.  : :  WHAT  CONSTITUTES  "TAKING."  The  salc  of  the  ani- 
mal to  another  and  authorizing  him  to  take  it  from  the  pound  consti- 
tuted such  a  *'  taking ''  as  made  the  act  his  own. 

Appeal  Jrom  Buchanan  District  Court. 

Thubsdat,  Apbil  19. 

Defendant  was  indicted  and  convicted  of  the  crime  of 
grand  larceny,  and  sentenced  to  confinement  in  the  peniten- 
tiary for  eighteen  months.  His  case  is  brought  to  this  court 
on  appeal. 

I^e  <&  Harmon^  for  appellant. 

M,  E.  CiUts^  Attorney  General^  and  J,  B.  Powers^  Dis- 
trict Attorney^  for  the  State. 

Beok,  J. — ^The  main  objection  to  the  conviction  of  defend- 
ant is  based  upon  the  ground  that  the  evidence  does  not  sup- 
1.  CRIMINAL     P^^^  ^^^  verdict  of  the  jury.    The  property  which 
iflw:  larceny,  defendant  was  charged  with  stealing  was  a  steer. 
Vol.  xlv — 43 
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It  was  impounded  by  th6  marshal  of  Independence,  and  adver- 
tised for  sale,  under  a  city  ordinance.  At  tlie  day  of  sale, 
defendant,  who  was  employed  as  auctioneer  to  sell  the  animal 
and  another  in  the  pound,  claimed  the  steer  and  sold  it  to  a 
butcher,  by  whom  it  was  killed.  The  owner  of  the  steer,  after 
it  was  butchered,  identified  it  by  the  hide  and  certain  marks. 
There  can  be  no  doubt  that  it  was  his  property;  in  fact,  this  is 
not  denied.  Defendant,  upon  the  owner  making  claim  to  the 
property,  paid  him  the  sum  he  had  received  from  the  butcher. 
It  is  insisted  that  the  evidence  fails  to  show  a  felonious  intent 
on  the  part  of  defendant,  but  establishes  the  fact  that  the 
property  was  sold  by  defendant  under  the  honest  claim  and 
belief  that  it  was  his  own.  It  is  true  that  defendant,  after 
he  had  seen  the  steer  in  the  pound,  did  state  that  it  was  his 
property,  and  that  it  had  strayed  from  his  possession.  But 
accompanying  this  claim  was  an  inquiry  addressed  to  the  mar- 
shal as  to  the  consequences  that  would  result  if  it  proved  to 
be  the  property  of  another.  He  was  informed  that  he  would 
be  required  to  pay  the  owner  the  value  of  the  animal. 

One  witness  testified  that  defendant,  sometime  previous  to 
the  transaction  just  referred  to,  owned  or  had  in  his  posses- 
sion a  steer  of  the  color  of  the  one  in  question.  But  defend- 
ant offered  no  evidence  to  show  that  this  steer  had  strayed 
away  from  him,  that  he  had  ever  made  inquiry  for  an  animal 
of  that  description,  or  had  claimed  that  he  had  lost  an  animal 
of  the  kind  until  he  saw  the  steer  in  question  in  the  pound. 
In  fact,  there  is  no  evidence  of  his  good  faith  in  claiming  the 
property,  or  that  he  entertained  a  belief  of  his  right  thereto. 
While  expressing  uncertainty  as  to  his  property  in  the  animal 
he  sold  it  to  the  butcher  the  very  day  he  first  saw  it  in  the 
pound  for  a  price  less  than  its  true  value.  All  of  these  cir- 
cumstances are  inconsistent  with  truth  and  honesty  in  his 
claim  of  property  in  the  animal. 

II.  It  is  argued  that  there  was  no  evidence  of  the  taking 
of  the  animal — that  if  it  be  conceded  the  property  was  not 

„       . .  defendant's  and  was  not  sold  in  the  belief  of  his 

tmes"^*i"    ownership,  the  facts  show  simply  a  sale  of  prop- 
ing."  gpj.y  \^y  defendant  which  he  did  not  own,  and  not 
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a  larceny.  But  defendant  asserted  his  ownership  and  claimed 
the  possession  by  the  sale.  And  further,  he  authorized  the 
butcher  to  take  the  steer  from  the  pound.  This  was  a  suf- 
ficient ^*  taking,"  and  as  it  was  done  under  defendant's  author- 
ity it  must  be  regarded  as  his  act. 

Afftemed. 

on  beheaeing. 

KoTHROCK,  J. — ^After  filing  the  foregoing  opinion  a  peti- 
tion for  rehearing  was  presented,  upon  which  the  case  has 
again  been  stibmitted.  We  have  again  carefully  examined 
the  record  in  connection  with  the  petition  for  rehearing,  and 
are  confirmed  in  the  belief  that  the  verdict  finds  sufficient 
support  in  the  evidence.  Certain  newly  discovered  evidence 
accompanies  the  petition  for  rehearing,  which,  if  it  were 
proper  to  consider,  might  and  probably  would  lead  us  to  a 
different  conclusion.  But  there  is  no  authority  for  the  intro- 
duction of  newly  discovered  evidence  upon  appeals  to  this 
court.  The  judgment  of  the  District  Court  must  stand 
afiSrmed. 

Adams,  J.,  dissenting. 


Mears  &  Hays  v.  Stubbs  &  Co.  et  al. 

1.  Mechanio's  Lien:  sub-contractor:  aobnct.  Before  the  statement 
of  his  lien  by  a  sub-contractor  can  be  given  to  the  owner  to  establish  his 
lien,  either  the  contractor  himself  or-  his  daly  authorized  agent  must 
have  refused  to  sign  a  statement  of  his  claim. 

Appeal  from  Marion  Circuit  Cowrt. 

Felday,  April  20. 

AcrrioN  to  recover  for  labor  performed  in  the  construction 
of  a  railroad  and  to  establish  a  lien  upon  the  railroad.  The 
plaintiffs  were  sub-contractors  under  Stubbs  &  Co.,  who  were 
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themselves  sub-contractors  under  the  defendant,  Samuel  Mer- 
rill, who  had  contracted  to  build  the  road  for  the  defendant, 
the  Knoxville,  Albia  &  Des  Moines  K.  R.  Co.  As  to  the 
amount  due  there  is  no  controversy.  The  only  question  is  as 
to  whether  the  plaintiffs  are  entitled  to  a  lien  upon  the  road. 
The  facts  are  stated  in  the  opinion.  Decree  for  plaintiffs 
establishing  their  lien  as  prayed.     Defendants  appeal. 

Stons  <&  AyreSy  for  appellants.  » 

E.  a,  c&  L.  N.  Hays  J  for  appellees. 

Adams,  J. — ^The  statute  does  not  expressly  provide  for  a 
lien  in  favor  of  a  person  who  is  a  sub-contractor  under  a  sub- 
1.  MECHANIC'S  contractor;  but  that  such  person  may  nevertheless 
tractor:  agency,  have  a  lien  was  held  in  Utter  v.  Crane^  37  Iowa, 
631.  We  have  onl}'  to  consider,  then,  whether  the  plaintiffs 
have  taken  the  proper  steps  to  entitle  themselves  to  a  lien. 
By  sections  2131  and  2134  of  the  Code  it  appears  that  the 
sub-contractor  in  order  to  entitle  himself  to  a  lien  must  ob- 
tain a  settlement  with  and  a  written  statement  thereof  from 
his  contractor,  which  shall  be  given  to  the  owner,  unless  his 
contractor  shall  refuse  to  make  and  sign  such  settlement,  in 
which  case  he  may  make  a  statement  himself,  and  give  that 
to  the  owner.  In  -this  case  no  written  statement  of  settlement 
was  signed  by  the  plaintiffs'  contractors,  but  the  plaintiffs 
made  the  statement  themselves.  This,  as  we  have  seen,  would 
be  sufficient,  provided  the  contractors  refused  to  make  and 
sign  it.  On  this  point  one  of  the  plaintiffs  in  his  testimony 
said:  *'  We  had  a  settlement  with  Stubbs  &  Jackson.  The  set- 
tlement was  presented  to  Mr.  Mellen  and  he  refused  to  sign 
it."  Whether  the  refusal  of  Mellen  could  be  considered  the 
refusal  of  the  contractors,  Stubbs  &  Co.,  or,  as  the  witness  calls 
them,  Stubbs  &  Jackson,  depends  of  course  upon  what  Mel- 
len's  authority  was.  If  he  had  authority  from  the  contractors 
to  sign  a  statement  of  settlement,  then  his  refusal  would  be 
their  refusal.  We  have  then  to  inquire  as  to  what  Mellen 's 
authority  was.  The  evidence  shows  that  Mellen  was  Stubbs 
&  Go's  paymaster  and  nothing  more.    This  would  not  pre- 
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samptivelj  authorize  him  to  sign  a  final  settlement  with  their 
sub-contractor.  Besides,  Jackson,  one  of  the  firm  of  Stubbs 
&  Co.,  says  in  his  testimony:  "  Mr.  Melleu  had  no  authority 
or  instructions  to  sign  receipts  in  full  for  our  work,  or  make 
final  settlements  for  us."  This  evidence  is  uncontradicted, 
and  must  be  taken  as  true.  We  conclude,  then,  that  Mellen's 
refusal  to  sign  the  settlement  was  not  the  refusal  of  Stubbs  & 
Co.,  and  that  in  the  absence  of  such  refusal  it  was  not  suffi- 
cient for  plaintiffs  to  make  the  statement  themselves.  As  a 
mechanic's  lien  is  given  solely  by  the  statute,  it  can  be  estab- 
lished only  by  pursuing  the  steps  pointed  out  by  the  statute. 

Reveesed. 


vendor  and  vendee  in  relation  to  the  sale,  which  took  place  some  time 
before  and  constituted  no  part  thereof,  is  not  admissible. 

8.  Mortgage:  attorney's  fees:  liabilitt  of  purchaser.  The  pur- 
chaser of  land  subject  to  a  mortgage,  who  undertakes  to  discharge  the 
mortgage,  becomes  personally  liable  upon  a  covenant  in  the  mortgage 
that  a  reasonable  attorney's  fee  shall  be  paid  if  the  mortgage  is  fore- 
closed. 

Appeal  from   Webster  Circuit  Court. 

Friday,  Apeil  20. 

Action  to  foreclose  a  mortgage  executed  by  the  defendant 
Harder,  and  to  recover  a  personal  judgment  for  the  amount 
thereof  against  the  defendant  Avery.  The  petition  avers  in 
substance  that  the  mortgaged  premises  were  sold  by  Harder 
to  Avery,  and  that  Avery,  as  a  part  of  tlie  consideration 
of  the  purchase,  agreed  to  pay  the  mortgage  debt.     Avery 


Johnson  v.  Haedeb  and  Avert.  ?  ^j 

1.  Evidence:  vendor  and  vendee:  value  of  property.  Where  there 
is  a  conflict  in  the  direct  evidence  respecting  the  terms  of  a  sale,  the 
value  of  the  property  sold  may  be  shown  as  a  corroborative  circum- 
stance. 


conversations.     Evidence  of  conversations  between 
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denies  that  he  agreed  to  pay  the  mortgage  debt,  except  upon 
the  condition  that  Harder  should  perfect  the  title  to  a  portion 
of  the  mortgaged  land,  which  he  failed  to  do.  The  facts  are 
stated  in  the  opinion.  Decree  of  foreclosure  and  judgment 
against  Avery  for  the  mortgage  debt.     Avery  appeals. 

Theodore  Hawley^  for  appellant. 

O^Gonnell  c&  Springer^  for  appellee. 

Adams,  J. — The  mortgage  was  executed  upon  one  hundred 
and  eighty  acres  of  land  to  secure  a  debt  of  $635.  After  the 
execution  of  the  mortgage,  the  defendant  Harder,  the  mort- 
gagor, sold  the  premises  and  some  personal  property  to  the 
defendant  Avery. 

What  the  consideration  was  is  the  question  in  this  case. 
The  plaintiff  introduced  evidence  tending  to  show  that  Avery 
was  to  pay  for  the  property,  personal  and  real,  the  sum  of 
$500,  and  assume  the  mortgage  debt.  Avery  introduced  evi- 
dence tending  to  show  that  he  was  to  pay  the  sum  of  $575, 
and  that  he  assumed  the  mortgage  debt  only  conditionally  as 
above  set  forth.  The  fact  was  that  of  the  one  hundred  and 
eighty  acres  the  title  to  only  twenty  acres  was  perfect.  To 
the  remainder  the  title  was  in  controversy  between  Harder 
and  the  Des  Moines  Valley  Railway  Company,  under  a  certain 
grant  from  Congress.  This  was  well  known  to  the  parties  and 
spoken  of  at  the  time  of  the  trade. 

Several  witnesses  were  introduced  upon  each  side  to  show 
what  the  terms  of  the  trade  were,  and  their  testimony  is  clear 
and  positive.  According  to  the  plaintiff's  evidence  the  trade 
was  made  at  Fort  Dodge,  about  the  16th  day  of  August,  1872. 
'  According  to  Avery's  evidence  it  was  made  about  the  20th 
of  August,  in  Avery's  barn.  It  is  certain  that  there  was  a 
conversation  about  it  at  both  places.  The  plaintiff's  witnesses 
heard  the  former  conversation,  and  the  defendant  Avery's  wit- 
nesses heard  the  latter.  T^wo  of  Avery's  witnesses  state  that 
they  were  called  upon  to  witness  the  trade,  that  it  was  stated 
to  them  formally  and  assented  to  by  the  parties,  and  that  the 
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assumption  of  the  mortgage  was  made  conditional  upon  the 
title  to  the  one  hundred  and  sixty  acres  being  perfected. 

The  Circuit  Conrt,  however,  was  of  the  opinion  that  there 
was  a  preponderance  of  evidence  showing  that  the  trade  had 
been  made  previous  to  that  time,  and  that  the  payment  of  the 
mortgage  debt  was  assumed  by  Avery  unconditionally.  The 
case  is  not  triable  de  novo^  and  it  is  not  our  province  to  weigh 
the  evidence  and  determine  on  which  side  the  preponderance 
lies.  It  is  claimed,  however,  by  the  appellant  that  the  Circuit 
Court  admitted  improper  evidence,  and  this  question  we  are 
called  upon  to  examine. 

I.  The  plaintiff  introduced  evidence  tending  to  show  the 
value  of  the  property,  real  and  personal,  sold  by  Harder  to 
1.  evidkncb:  -^V6i*y-  To  this  evidence  Avery  objected  as  im- 
vendee:*v^ue  ^^aterial.  It  has  been  seen  that  there  was  a  great 
of  property,  discrepancy  in  the  terms  of  the  trade  as  alleged 
by  the  respective  parties,  and  strong  evidence  was  introduced 
by  each  party  in  proof  of  tlieir  respective  allegations.  The 
question  then  is  as  to  whether,  under  such  circumstances,  it 
is  allowable  for  either  party  to  show  the  value  of  the  property 
as  a  corroborative  circumstance? 

If  the  property  to  which  there  was  an  undisputed  title  was  of 
greater  value  than  the  ampunt  to  be  paid  without  the  assump- 
tion of  the  mortgage,  could  such  fact  be  shown,  to  render 
more  credible  the  testimony  of  the  plaintiff's  witnesses?  It 
is  clear  that  it  could  not  be  shown  as  independent  evidence, 
and  to  rebut  direct  evidence  of  the  terms  of  the  trade.  But 
where,  as  in  this  case,  there  is  a  conflict  in  the  direct  evi- 
dence of  the  terms  of  the  trade,  we  are  of  the  opinion  that  it 
may  be  shown  as  a  slight  corroborative  circumstance.  Where 
the  difference  in  the  alleged  terms  of  the  trade  is  not  great, 
the  value  of  the  property  would  be  a  fact  entitled  to  only  the 
slightest  if  any  weight.  Persons*  judgments  often  differ 
exceedingly  in  regard  to  the  value  of  property.  Besides, 
many  persons  make  foolish  trades. 

Evidence  of  the  kind  in  question  should  be  admitted  with 
great  caution,  and  limited  to  its  strictly  legitimate  province. 
The  danger  is  that  it  will  be  used  to  affect  the  sympathy  of 
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the  court  or  jury  to  secure  the  release  of  an  improvident 
party  from  the  trade  actually  made.  On  the  other  hand, 
where  a  case  is  to  be  determined  upon  the  credibility  of  con- 
flicting testimony,  the  circumstances  which  surround  the 
case  are  naturally  sought  for,  and  considerable  latitude  of 
inquiry  is  oftentimes  allowed.  In  the  admission  of  the  testi- 
mony in  question,  we  are  of  the  opinion  that  the  Circuit 
Court  did  not  err. 

II.  The  plaintiflf  introduced  evidence  of  con vei*sat ions 
between  Harder  and  Avery  in  relation  to  the  trade,  which 
2.  — :  :  conversations  took  place  some  days  previous  to 

tious.  the  time  of  the  trade,  and  in  which  nothing  was 

agreed  to  which  constituted  any  part  of  the  trade.  Uj>on 
precisely  what  ground  the  evidence  was  admitted  does  not 
appear.  We  must  presume  that  it  was  supposed  that  what 
was  said  at  the  previous  talks  was  corroborative  of  the  testi- 
mony as  to  the  terms  of  the  trade.  But  to  our  mind  it  could 
have  no  such  effect.  It  would  seem  quite  as  probable  that  if 
the  parties  talked  but  did  not  trade,  and  afterward,  on  a 
different  ocxjasion,  traded,  the  terms  of  the  trade  were  differ- 
ent from  those  previously  talked  of.  In  admitting  this  evi- 
dence we  think  the  Circuit  Court  erred,  and,  inasmuch  as 
the  evidence  appeared  to  the  court  to  be  entitled  to  some 
weight,  it  is  to  be  presumed  that  the  court  was  somewhat 
influenced  by  it. 

III.  The  notes  in  suit  contained  each  an  agreement  ia 

these  words:  "In  case  this  note  is  sued,  I  agree  to  pay  plain- 

8  mortoaqb:  ^^ff '^  attorney's  fees.'*     Evidence  was  introduced 

ilabUityor^*  showing  that  $130  was  a  reasonable  attorney's 

purchaser.       {qq  j^  ^\^q  cfL^^  aud  that  amount  was  included  in 

the  judgment  against  Avery.  In  this  it  is  claimed  by  him 
that  the  Circuit  Court  erred;  but  we  think  otherwise.  The 
evidence  upon  the  point  is  as  follows:  To  prove  the  bargain 
made  by  Avery  the  plaintiff  introduced  Harder  as  a  witness, 
who  said:  ''The  bargain  was  that  he  (Avery)  should  give  me 
$500,  and  he  was  to  take  up  the  mortgage  and  pay  for  it  all.'' 
It  is  true  the  mortgage  did  not  show  that  Harder  was 
personally  liable  for  an  attorney's  fee.     It  provided  that  in 
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case  of  default  the  mortgagee  should  have  a  right  to  fore- 
close and  make  the  amount  of  the  notes,  "  together  with  a 
reasonable  fee  for  plaintiflF's  attorney  out  of  the  aforesaid  real 
estate."  Now  if  Avery  had  simply  bought  the  land  subject 
to  the  mortgage  he  would  not  have  been  personally  liable  for 
any  part  thereof.  But  the  evidence  tends  to  show  that  he 
went  further,  and  agreed  to  discharge  the  mortgage.  Had  he 
done  so  before  foreclosure  no  attorney's  fee  could  have  been 
collected.  After  a  decree  of  foreclosure  was  obtained  he  was 
still  obligated  by  his  contract,  if  Harder's  statement  of  it  is 
correct,  to  pay  off  the  mortgage;  but  to  pay  it  then  it  was 
necessary  to  pay  an  attorney's  fee.  We  are  of  the  opinion, 
then,  that  there  was  evidence  tending  to  show  that  he  be- 
came personally  liable  for  such  fee,  and  that  the  court  did 
not  err  in  allowing  it. 

We  discover  no  other  error  than  that  above  pointed  out  in 
the  admission  of  testimony.    For  that  the  case  must  be 

Keyebsed. 


Jones  v.  HETHEEmoTON  et  al. 


1.  Fraud:  vendor  and  vendee:  intent  of  vendob.    To  defeat  a  sale 

it  is  not  necessary  to  establish  a  fraudulent  intent  on  the  part  of  the  pur-  i^  ^ 

chaser,  but  it  will  be  sufficient  if  it  be  shown  that  he  knew  of  the  fraud-  (^  ^ 

ulent  intent  of  the  seller,  or  had  notice  of  such  facts  as  would  have  put  \^  ^ 
a  man  of  ordinary  prudence  upon  an  inquiry  which  would  have  led  to  a 

knowledge  of  the  fraudulent  purpose  of  the  seller. 

• 

2. :  :  possession.    A  purchaser  in  good  faith,  who  has  paid  a 

part  of  the  purchase  money,  is  entitled  to  the  possession  of  the  goods, 
notwithstanding  he  may  subsequently  discover  that  the  vendor  sold  them 
with  intent  to  defraud  his  creditors. 

Appeal  from  Maliaska  District  Court. 

Friday,  April  20. 

One  a.  H.  Leake  being  the  owner  of  a  stock  of  merchan-. 
dise,  sold  the  same  to  J.  C.  Jones,  the  plaintiff  herein.     At 
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the  time  of  the  sale  Leake  was  indebted  to  the  defendants  in 
considerable  sums  of  money.  After  the  sale  the  defendants 
commenced  suits  in  attachment  against  Leake  and  levied  on 
the  stock  of  merchandise.  Plaintiff  brought  this  action  in 
replevin,  claiming  to  be  the  owner  under  his  purchase.  The 
defendants  claim  that  the  sale  was  void,  because  it  was  made 
to  hinder,  delay  and  defraud  the  creditors  of  Leake.  Thei'e 
was  a  trial  by  jury,  verdict  and  judgment  for  the  plaintiff,  and 
defendants  appeal. 

Jno.  F.  Lacey  and  Hole  c&  HilliSj  for  appellants. 

Bolton  dh  McCoy ^  for  appellee. 

RoTHROOK,  J. — Upon  the  question  as  to  the  fraudulent  char- 
acter of  the  sale  the  court  instructed  the  jury  as  follows: 

"3.    To  successfully  maintain  the  claim   made   that  the 

alleged  purchase  by  plaintiff  was  fraudulent  as  to  the  credi- 

1.  pbaud:        tors  of  Leake,  the  alleged  owner  of  the  goods,  the 

vendee;  In-    defendant  must  satisfy  you:    FirsL  that  Leake 

tent  of  vfin—  «/     •»  * « 

do^  made  the  alleged  sale  with  the  intent  to  hinder 

and  delay,  or  cheat  and  defraud  his  creditors.  Second^  that 
the  plaintiff  knew  of  such  intent  or  had  such  knowledge  as 
wo"ld  have  put  a  man  of  ordinary  care  and  prudence  upon 
his  inquiry,  which  would  have  led  to  such  knowledge  of  such 
intent,  and  that  he  participated  in  such  intetit^  and  took  the 
goods  for  and  with  that  purpose  in  view        *       *        * ." 

This  instruction  requires  that,  in  order  to  justify  a  finding 
that  the  sale  was  fraudulent,  it  must  not  only  be  shown  that 
plaintiff  knew  of  Leake's  fraudulent  intent,  or  had  such 
knowledge  as  would  have  put  a  man  of  ordinary  prudence 
upon  inquiry,  but  that  he  participated  in  such  intent;  that  is, 
that  he  also  intended  by  his  purchase  to  hinder,  delay  and 
defraud  Leake's  creditors. 

A  fraudulent  intent  upon  the  part  of  the  purchaser  is  not 
necessary  to  be  established  to  defeat  the  sale.  It  is  sufficient 
if  it  be  shown  that  he  knew  of  the  fraudulent  intent  of  the 
seller,  or  had  notice  of  such  facts  as  would  have  put  a  man  of 
ordinary  prudence  upon  inquiry,  which  inquiry,  made  with  ordi- 
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nary  diligence,  would  have  led  to  a  knowledge  of  the  fraudulent 
purpose  or  intent  of  the  seller.  Kerr  on  Fraud  and  Mistake, 
316,  317  ;  Zuverv.  Lyons  ct  al.^  40  Iowa,  510. 

We  find  nothing  in  the  instructions  to  cure  the  error  in  that 
above  set  forth.  It  is  true  that  there  are  some  expressions 
which  may  be  construed  as  meaning  that  actual  participation 
in  the  fraudulent  intent  upon  the  part  of  the  purchaser  is  not 
necessary,  but  the  most  that  can  be  claimed  for  them  is  that 
they  are  impliedly  contradictory  of  that  now  under  considera- 
tion. 

-  II.  The  consideration  given  by  plaintiff  for  the  stock  of 
merchandise  was  $150  cash,  and  a  tract  of  land  situated  in 

2, . .  the  State  of  Michigan,  which  was  conveyed  to  the 

possession,  ^jf^  ^f  ^^\^  Leake.  The  cash  payment  was  made 
about  the  time  that  plaintiff  took  possession  of  the  goods. 
The  deed  for  the  land  was  not  delivered  until  after  the  com- 
mencement of  this  suit. 

It  is  insisted  by  counsel  for  appellants  that  the  delivery  of 
the  deed,  after  the  commencement  of  this  suit,  was  in  fraud  of 
the  rights  of  Leake's  creditors,  and  that  at  most  Jones  can 
only  claim  a  lien  on  the  goods  to  the  extent  of  the  $150  which 
he  paid  before  notice,  and  that  his  title  instead  of  being  abso- 
lute is  limited. 

Whether  under  such  a  state  of  facts  the  defendants  should 
have  garnished  Jones  before  the  delivery  of  the  deed,  or 
whether  Jones  can  now  be  deprived  of  the  benefit  of  his  pur- 
chase, conceding  that  he  had  no  notice  of  the  alleged  fraud 
until  after  title  passed  to  him  by  taking  possession  and  pay- 
ment of  part  of  the  purchase  money,  we  do  not  now  deter- 
mine, because  no  such  question  seems  to  have  been  presented 
in  the  court  below.  The  instructions  asked  by  defendants 
upon  this  feature  of  the  case,  which  were  refused  by  the  court, 
are  to  the  effect  that  if  Jones  or  his  agents  had  notice  of  the 
fraudulent  design  of  Leake  after  taking  possession  of  the  prop- 
erty and  payment  of  part  of  the  purchase  money,  and  before 
the  delivery  of  the  deed^  this  would  preclude  a  recovery  of  the 
property  by  Jones  in  this  action.  If  we  were  to  adopt  the 
appellant's  theory  as  to  the  rights  of  the  parties  under  this 
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state  of  the  case,  Jones  would  have  a  right  to  recover  the 
property  and  the  extent  of  his  interest  would  be  $150.  There 
was,  therefore,  no  error  in  refusing  the  instructiong  asked  by 
defendants  upon  this  branch  of  the  case.  There  are  other 
errors  assigned  and  argued.  They  are  exceptions  to  instruc- 
tions given  to  the  jury,  and  to  the  refusal  to  give  other 
instructions  asked  by  defendants.  We  do  not  believe  these 
exceptions  to  be  well  taken. 

For  the  error  first,  above  discussed  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Keversed. 


Header  v.  Lowry. 
Martz  v.  The  Same. 


1.  Taxation :  railroad:  narrow  qauoe.  Where  a  tax  had  been  voted 
to  aid  in  the  construction  of  a  railroad,  the  fact  that  a  narrow  gauge 
road  was  constructed  was  held  not  to  be  a  sufficient^ground  for  restrain- 
ing the  collection  of  the  tax. 

2. : :  trustees.     After  the  construction  of  the  road,  the 

township  trustees  were  guilty  of  no  fraud  in  certifying  to  the  fact  that 
a  railroad  had  been  constructed,  as  contemplated  in  the  notice  of 
election. 

8.  — « — : :  .  The  certificate  of  the  trustees  was  not  invali- 
dated by  the  fact  that  it  was  signed  in  a  place  outside  of  the  township. 

Appeal  from,  Polk  Circuit  Court. 
Friday,  April  20. 

The  plaintiff  in  the  first  action  is  a  resident  property  owner 
and  taxpayer  of  Madison  township,  Polk  county,  and  as  such 
brought  said  action  to  restrain  the  collection  of  certain  taxes 
certified  and  levied  under  the  following  circumstances,  as 
stated  in  the  petition: 

An  election  was  held  in  said  township,  in  pursuance  of  a 
legal  notice,  for  the  purpose  of  determining  whether  a  tax 
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sliould  be  levied  on  the  property  in  said  township  to  aid  in 
the  oonstruction  of  a  "railroad  from  the  city  of  Des  Moines, 
in  the  State  of  Iowa,  by  way  of  Polk  City,  in  said  county,  to 
Ames,  in  Story  county,  known  as  the  Des  Moines  &  Minne- 
sota Railroad  Company."  A  majority  of  votes  were  cast  in 
favor  of  such  proposition  and  the  tax  was  levied  by  the  proper 
authority,  and  the  petition  states: 

"  That  in  truth  and  in  fact  the  railroad  for  which  said  tax 
was  voted  to  aid,  to- wit:  the  railroad  referred  to  in  said  notice 
of  election,  has  never  been  built,  nor  attempted  to  be  built,  by 
said  Des  Moines  &  Minnesota  Kailroad  Company,  or  any  other 
company. 

"That  by  the  term  'railroad,'  as  used  in  said  notice  of  elec- 
tion, and  as  universally  understood  by  all  persons,  was  meant 
a  line  of  railway  of  the  ordinary  gauge  commonly  and  ordi- 
narily used  and  constructed  in  this  country,  it  being  the  only 
kind  of  a  railway  of  which  the  electors  of  said  Madison  town- 
ship had  any  knowledge,  and  plaiutiflF  avers  that  said  term 
'railroad'  was  at  that  date  commonly  and  universally  so  used 
and  accepted,  and  that  the  kind  of  so-called  railroad  herein- 
after referred  to  was  not  then  in  use  or  known  in  this  country; 
that  the  said  defendant,  the  Des  Moines  &  Minnesota  Rail- 
road Company,  instead  of  constructing,  equipping  and  opera- 
ting the  railroad  described  in  said  notice  of  election,  undertook 
to  construct,  equip  and  operate  a  kind  of  road  commonly 
known  and  designated  as  a  'Narrow  Gauge  Railroad,'  being 
a  so-called  railroad  constructed  on  a  new,  unusual  and  com- 
paratively unknown  plan,  with  an  extraordinary  gauge  of 
track,  then  unknown  to  said  electors,  and  of  a  vastly  inferior 
capacity  and  carrying  power,  with  equipments,  rolling  stock, 
ties,  road-bed  and  rails,  all  of  the  lowest  possible  grade  of  con- 
struction in  every  respect,  and  having  a  gauge  so  narrow  as  to 
render  it  impossible  for  said  road  to  transport  and  haul  over 
its  road  the  cars  of  any  other  company  operating  the  usual 
and  ordinary  kind  of  railway,  and  that  an  improvement  of  the 
kind  actually  constructed  was  not  contemplated  by  the  elec- 
tors, nor,  as  plaintiff  believes,  by  the  defendant,   the  Des 
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Moines  &  Minnesota  Kailroad  Company,  at  the  time  said 
vote  was  taken. 

"That  under  the  claim  and  pretense  that  the  improvement 
constructed  and  operated,  as  described  in  paragraph  seven 
hereof,  was  the  'railroad'  for  which  said  tax  was  voted  to  aid, 
the  officers,  agents  and  attorneys  of  said  Des  Moines  &  Min- 
nesota Railroad  Company,  by  fraud  and  fraudulent  conceal- 
ments and  devices,  procured  certain  individuals,  claiming  to 
be  trustees  of  Madison  township  as  at  present  constituted,  to 
sign  a  paper,  a  copy  of  which  is  hereto  attached  and  made  apart 
hereof,  marked  Exhibit  "B.''  That  the  board  of  trustees  of 
Madison  township  consisted  at  that  time  of  three  persons,  to- 
wit:  Henry  Crabtree,  John  Evans,  and  J.  M.  Householder;  that 
the  said  Henry  Crabtree  and  J.  M.  Householder,  whose  names 
were  attached  to  said  paper,  well  knew,  as  did  also  the  said 
railroad  company,  at  the  time  said  paper  was  signed,  that  the 
railroad  which  the  said  tax  had  been  voted  to  aid  had  not 
been  constructed,  nor  any  part  thereof,  but  the  said  Henry 
Crabtree  and  J.  M.  Householder  fraudulently  and  corruptly, 
and  by  the  fraud  and  corrupt  procurement  of  said  railroad 
company,  and  well  knowing  that  said  so-called  'Narrow 
Gauge  Railroad '  was  not  the  improvement  that  said  tax  was 
voted  to  aid,  signed  the  said  paper  hereinbefore  set  out,  and 
fraudulently  and  corruptly  pretended  that  said  paper  constitu- 
ted a  certification  under  the  law,  the  said  paper  having  been 
signed  by  them  with  a  view  of  aiding  the  said  railroad  com- 
pany in  their  fraudulent  and  corrupt  design  to  secure  the  said 
tax,  to  which  they  were  in  no  manner  entitled;  that  the  tax 
payers  interested  had,  prior  to  the  execution  of  said  paper, 
formally  protested  against  a  certiiicatioa  by  the  trustees  of 
said  township,  and  at  a  meeting  of  said  trustees,  held  on  or 
about  the  8th  of  July,  1874,  at  which  a  portion  of  the  tax 
payers  of  said  township  were  present,  and  were  also  repre- 
sented by  counsel,  it  was  agreed  and  resolved  by  said  trustees, 
that  before  final  action  was  taken  in  the  matter  of  said  certifi- 
cation the  parties  in  interest  should  have  an  opportunity  to 
be  heard,  and  that  due  notice  of  a  meeting  of  the  trustees 
for  that  purpose  would  be  given;  that  no  such  opportunity  or 
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notice  was  given;  and  plaintiff  avers  that  no  subsequent  meet- 
ing was  ever  held,  but  that  thereafter  and  about  the  month 
of  September,  1874,  the  said  Henry  Crabtree  and  J.  M.  House- 
holder secretly  went  from  said  Madison  township  to  the  city 
of  Des  Moines,  and  to  the  office  of  said  railroad  company  in, 
said  city,  which  is  not  within  the  territorial  limits  of  said 
township  of  Madison,  and  executed  said  paper,  dating  the 
same  back  to  2d  of  June,  1874;  that  no  meeting,  sitting,  or 
session,  was  ever  had  of  the  trustees  of  Madison  township, 
either  in  Madison  township  or  elsewhere,  at  which  a  certifi- 
cate to  the  county  treasurer  that  said  tax  had  ever  been  earned, 
was  ever  made  or  authorized  to  be  made;  that  said  trustees  never 
met  or  acted  upon  said  question  as  a  tribunal  constituted  by 
law  for  the  determination  thereof  at  any  time  or  place,  except 
the  meeting  held  July  8,  1876,  above  referred  to;  and  there 
was  never  any  subsequent  action  ever  taken  by  said  trustees 
as  a  tribunal  or  otherwise,  in  Madison  township  or  elsewhere, 
except  the  execution  of  said  paper  marked  Exhibit  "  B,"  by 
two  of  said  trustees  in  the  city  of  Des  Moines,  and  under  the 
circumstances  and  with  the  fraudulent  design  and  purpose 
hereinbefore  more  fully  set  out. 

"That  the  electors  of  said  township  never  voted  aid  to  the 
improvement  constructed  by  the  company." 

Exhibit  "JB"  referred  to  in  the  petition  is  a  certificate 
signed  by  two  of  the  township  trustees,  certifying  that  said 
railroad  company  had  complied  with  the  law  undei:  which  the 
tax  was  voted  and  was  entitled  to  a  certain  portion  of  the 
taxes. 

There  was  a  demurrer  to  the  petition,  which  being  sustained, 
plaintiff  appeals. 

N our  Be  &  Kauffman^  for  appellant. 

Barcroft^  Given  &  DrahelUy  for  appellees. 

Seevers,  J.  —  I.  That  a  railroad  has  been  constructed  and 
operated  between  the  termini  mentioned  in  the  notice  for 
1.  taxation:   the  election  is  not  disputed;  the  ground  of  com- 

rallroadrnar-      i.^v.        ^i^.i.  •  j  i 

row  gauge,      plamt  being  that  the  gauge  is  narrow  and  unusual, 
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and  that  the  carrying  capacity  and  power  is  inferior  to  the 
nsual  and  ordinary  railway.  But  it  is  not  averred  that  the 
road  in  question  does  not  secure  to  the  plaintiff  and  other 
tax  payers  all  the  benefits  of  a  road  of  broader  gauge.  The 
fact  that  the  gauge  is  narrower  or  broader  than  was  contem- 
plated by  the  voter  when  be  cast  his  ballot  is  not  alone 
BoflScient  to  deprive  the  company  of  the  tax.  If  tliis  were 
so,  there  must  in  all  cases  be  a  literal  compliance,  and  one  of 
a  substantial  character  never  would  be  sufficient.  It  is,  we 
believe,  a  matter  of  controversy  between  experts  in  operating 
railroads  whether  tlie  usual  or  a  narrower  gauge  is  the  better 
and  more  economical.  If  the  gauge  was  deemed  important 
it  should  have  been  specified  in  the  notice,  and  even  then  we 
apprehend  a  substantial  compliance  would  have  been  suffi- 
cient. Jenhins  v,  B.  dk  M,  R,  li.  Co.^  29  Iowa,  255;  Cedar 
Falls  c&  M.  li.  R.  V,  Rich,  33  Iowa,  113. 

The  road  constructed,  to  all  intents  and  purposes,  is  a  rail- 
road, operated  in  the  usuU  and  ordinary  manner,  it  must  be 
presumed,  as  there  is  no  sliowing  to  the  contrary.  Nor  is  it 
averred  that  it  does  not  in  every  particular  answer  the  pur- 
poses of  the  tax  payers.  It  is  not  shown  that  the  charges 
are  greater  than  on  other  roads,  or  that  all  the  business  offer- 
ing cannot  be  done  in  the  usual  manner  as  performed  by 
other  roads  that  have  a  broader  gauge. 

II.  It  follows  from  what  has  been  said  the  trustees  were 
not  guilty  of  any  fraud  in  certifying  that  the  company  had 
J  .  .  constructed   a   railroad   as   contemplated    in   the 

trustees.  notice  Submitting  the  question  of  a  levy  of  the 
tax.  They  did  no  more  than  they  could  have  been  compelled 
to  do  by  Diandamiis^  as  there  were  no  written  promises  or 
inducements  save  the  notice  of  the  submission  to  the  tax 
payers.     Harwood  v,  Quinhy  et  aL,  44  Iowa,  385. 

The  only  fraud  alleged,  as  we  understand  the  petition,  on 
the  part  of  the  trustees,  is  that  they  certified  that  the  road  in 
question  was  a  substantial  compliance  with  the 'proposition 
submitted  to  the  tax  payers. 

III.  It  was  the  duty  of  the  trustees  to  look  at  and  examine 
the  road  in  question,  for  the  purpose  of  determining  whether 
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the  road  the  tax*payer8  had  voted  to  aid  had  been  constructed 

a       . between  the  termini  and  on  the  ronte  mentioned 

•  •  in  the  proposition  submitted  to  the  voters.     The 

city  of  Des  Moines  was  one  of  such  termini^  and  as  the  cer- 
tificate was  signed  there  we  are  not  prepared  to  say  it  is 
absolutely  void.  The  law  fixes  no  place  where  such  act  may 
be  done,  and  in  the  absence  of  any  statute  we  are  of  the  opin- 
ion it  could  be  well  done  in  the  city  of  Des  Moines.  The 
trustees  were  not  bound  to  consult  the  tax  payers.  The  law 
cast  on  them  a  duty,  which  they  should  perform  in  accordance 
with  their  own  judgment.  In  the  present  case  they  seem  to 
have  so  consulted,  heard  arguments  against  giving  a  certificate 
if  not  in  favor,  and  arrived  at  a  conclusion  that  we  hold  to 
have  been  right  and  proper. 

Affibmed. 

the  8ecx)nd  action 

Is  in  all  respects  identical  with  the  first,  except  that  the  plain- 
tiff therein  is  a  resident  of  the  township  of  Crocker.  In  1870, 
and  after  said  tax  was  voted  in  the  manner  provided  by  law, 
Lincoln  township  was  carved  out  of  said  township  of  Madison 
and  duly  formed,  and  at  the  same  time  the  township  of  Crocker 
was  formed,  and  it  is  partly  composed  of  territory  which  formed 
a  part  of  said  Madison  township  at  the  time  said  tax  was  voted, 
and  it  is  urged  that  the  trustees  of  neither  of  the  townships  of 
Lincoln  or  Crocker  have  given  the  certificate  required  by  law. 
We  are  of  the  opinion  this  point  is  not  well  taken.  The 
only  certificate  required  by  law  is  that  of  the  trustees  of  Mad- 
ison township. 

Affibmed. 

Vol.  xlv — 44 
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SiGLEB  V.  Wick. 

1.  Contract:  vendor  and  yendbb:  fobfeitube.  Where  a  contract 
for  the  sale  of  land  provuled  that  "if  the  party  of  the  second  part  fails 
to  make  payment  at  the  time  stipulated,  or  fails  to  pay  the  taxes  when 
the  same  are  due,  the  lots  above  described  shall  be  considered  forfeited," 
held,  that  the  forfeiture  was  to  be  at  the  option  of  the  vendor,  and  that 
the  mere  payment  of  taxes  for  his  own  protection  did  not  imply  that  he 
elected  to  consider  the  lots  forfeited  and  the  contract  void. 

Appeal  from  Clarke  District  Court. 

Fbiday,  April  20. 

On  the  18th  day  of  May,  1874,  the  parties  hereto  entered 
into  a  written  contract  in  the  following  words: 

"  This  agreement,  between  H.  C.  Sigler,  of  Osceola,  Clarke 
county,  Iowa,  of  .the  first  part,  and  W.  W.  Wick,  of  the  second 
part: 

"  Witnesseth^  That  the  party  of  the  first  part  has  this  day 
bargained  to  the  party  of  the  second  part,  lots  No.  (8  and  9) 
eight  and  nine  in  block  No.  seven  (7),  in  town  of  Murray,  as 
designated  by  the  recorded  plat  of  said  town,  for  the  sum  of 
$200.00.  Now  if  the  party  of  the  second  part  shall,  on  or 
before  the  first  day  of  April,  1875,  pay  to  the  party  of  the 
first  part  the  sum  of  fifty  dollars,  and  on  or  before  July  1st, 
1875,  seventy-five  dollars,  and  on  or  before  January,  1876, 
seventy-five  dollars,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date,  and  shall  pay  off  all  the  taxes  assessed 
on  said  lots  after  this  date,  the  party  of  the  first  part  shall 
execute  to  the  party  of  the  second  part,  his  heirs  and  assigns, 
a  warranty  deed  for  the  lots  aforesaid;  but  it  is  expressly  un- 
derstood and  agreed  by  all  parties  hereto,  that  if  the  party  of 
the  second  part  fails  to  make  payment  at  the  time  stipulated, 
or  fails  to  pay  the  taxes  when  the  same  are  due,  the  lots  above 
described  shall  be  considered  forfeited,  and  the  party  of  the 
first  part  shall  have  the  right  to  enter  upon  the  possession  of 
the  same,  and  shall  be  held  under  no  obligation  whatever  to 
the  party  of  the  second  part." 


Digitized  by 


Google 


JUNE  TERM,  1877.  691 

Sigler  V.  Wick. 

The  petition  in  this  case  was  filed  in  May,  1876,  in  which 
it  is  alleged  that  no  part  of  the  purchase  money  has  been  paid; 
that  plaintiff  paid  the  taxes  upon  said  lots  for  1874;  that  he 
has  never  at  any  time  taken  possession  of  said  property;  that 
he  has  never  treated  said  property  as  forfeited,  but  has  at  all 
times  relied  upon  the  money  demand  stated  in  the  contract, 
and  that  he  only  paid  the  said  taxes  to  protect  his  interest. 
The  prayer  of  the  petition  asked  a  judgment  and  decree  of 
foreclosure  of  the  contract.  To  this  petition  there  was  a  de- 
mun-er,  the  substance  of  which  is  that  it  appears  upon  the 
face  of  the  petition  that  a  failure  to  make  payment  at  the 
time  stipulated,  or  to  pay  taxes,  operates  as  a  forfeiture  of  the 
contract  and  exonerates  the  defendant  from  liability.  The 
demurrer  was  sustained,  exceptions  taken,  and  judgment 
rendered  against  plaintiff  for  costs,  and  he  appeals. 

Stuart  Brothers,  for  appellant. 

Likes  cfe  Smithy  for  appellee. 

EoTHBOCK,  J. — The  question  here  presented  cannot  well  be 
determined  upon  the  authority  of  adjudicated  cases,  because 
1.  contkact:  ^^  rarely  occurs  that  contracts  of  this  character 
vendee:*"or.    ^^®  precisely  similar  in  terms.     The  contract  is 
leiture.  unlike  that  construed  in  Bradford  v.  Limpua,  10 

Iowa,  35.  In  that  case  the  contract  provided  that  if  the  pur- 
chaser should  fail  to  pay  the  first  deferred  payment  the  vendor 
should  take  possession  of  the  laud  and  repay  to  the  purchaser 
$1200  of  the  $1700  which  was  paid  in  hand.  In  effect  it  pro- 
vided that  in  case  no  further  payments  should  be  made  the 
contract  was  to  be  rescinded,  and  the  purchaser  to  forfeit  $500 
of  what  he  had  paid.  In  this  case  the  contract  provides  as 
follows:  "It  is  expressly  understood  and  agreed  by  all  par- 
ties hereto,  that  if  the  party  of  the  second  part  fails  to  make 
payment  at  the  time  stipulated,  or  fails  to  pay  the  taxes  when 
the  same  are  due,  the  lots  above  described  shall  be  considered 
forfeited."  We  do  not  think  the  expression  that  it  is  "  agreed 
by  all  parties "  adds  any  force,  or  in  any  way  changes  the 
meaning  of  the  contract.     The  meaning  would  be  the  same 
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if  these  words  were  omitted.  The  provision  that  the  lots 
shall  be  considered  forfeited-  for  default  in  payment,  we  think, 
means  only  that  such  forfeiture  shall  be  at  the  option  of  the 
plaintiff.  This  view  is  strengthened  by  the  subsequent  pro- 
vision that  upon  such  failure  of  payment  the  plaintiff  shall 
have  the  right  to  enter  upon  the  possession  of  the  lots.  We 
think  this  possession  or  some  other  unequivocal  act  should 
appear  before  the  defendant  can  be  absolved  from  liability 
upon  the  contract.  The  mere  payment  of  taxes,  for  his  own 
protection,  is  not  taking  possession  by  the  vendor. 

The  general  rule  is  that  a  stipulation  that  a  contract  for  the 
sale  of  land  shall  become  void  upon  non-payment  is  for  the 
benefit  of  the  vendor.  1  Smith's  Leading  Cases,  88.  The 
cantract  in  this  case  is  more  nearly  like  that  construed  in 
Barrett  v,  Dean^  21  Iowa,  423,  than  any  to  which  our  atten- 
tion has  been  called  by  counsel.  In  that  case  it  was  held  that 
the  provision  as  to  forfeiture  was  for  the  benefit  of  the  vendor 
and  not  the  purchaser.  The  contract  provided  that  for  failure 
to  make  payment  the  agreement  should  be  from  "thenceforth 
ntterly  void."  In  this  case  the  language  is  that  for  a  like 
failure  the  lots  shall  be  considered  forfeited.  We  think  the 
reasoning  of  the  opinion  in  that  case  well  applies  to  the  con- 
tract in  the  case  at  bar. 

It  is  urged  that  there  was  no  binding  obligation  upon  the 
defendant  to  pay  the  purchase  money.  We  think  that  the 
first  clause  of  the  contract  contains  such  obligation.  It  is 
there  recited  that  the  party  of  the  first  part  bargained  the 
lots  to  the  party  of  the  second  part  for  the  sum  of  $200. 
Then  follows  the  designation  of  terms  and  amounts  of  the 
respective  payments.  In  our  opinion  the  demurrer  to  the 
petition  should  have  been  overruled. 

Bevebsed. 
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ReTNOLDS  V.    WiLMBTH. 

1.  Tenant  in  Common :  liability  for  rbnt.  One  tenant  in  common 
is  not  liable  to  his  co-tenants  for  the  use  and  occupancy  of  the  common 
property  in  the  absence  of  an  agreement  with  them  to  pay  rent,  and  of 
a  demand  from  them  to  surrender  possession,  unless  he  has  received 
rent  for  the  property  from  a  third  person. 

Appeal  from  Henry  Circuit  Court. 

Feiday,  Apbil  20. 

This  action  is  brought  for  the  recovery  of  rent  for  plaintiff's 
interest  in  eighty  acres  of  land.  The  cause  was  tried  by  the 
court,  and  judgment  was  rendered  for  plaintiff  for  $13.34. 

The  defendant  appeals. 

WooUon  dk  Bahb^  for  appellant 
Palmer  dk  Jeffries^  for  appellee. 

Day,  Ch.  J. — The  court  submitted  a  finding  of  facts,  the 
material  portion  of  which  is  as  follows:  In  1860  William 
Thomas  Van  Winkle  died  intestate,  without  wife,  issue  or  par- 
ent surviving,  seized  in  fee  of  the  real  estate  in  petition 
described,  which  thereupon  descended  equally  to  his  brothers 
and  sisters  surviving  him,  Albert  Van  Winkle,  Charity  Rey- 
nolds, Margaret  Scott  and  Jane  Enfield;  in  1861  Charity 
Reynolds  died  intestate,  and  her  interest  in  the  real  estate 
descended  to  her  four  children,  one  of  whom  is  the  plaintiff, 
now  about  twenty-five  years  of  age,  who  is,  and  for  the  last 
twelve  years  has  been,  the  owner  of  an  undivided  one-six- 
teenth of  said  real  estate;  in  1861  one  Mathews  purchased 
the  interest  of  Margaret  and  Jane  in  said  real  estate,  and 
used,  cultivated  and  occupied  the  same,  so  far  as  practicable, 
until  1863,  when  he  sold  and  conveyed  his  interest  to  Ezra 
Connor,  who  used,  cultivated  and  occupied  said  premises 
until  1866,  when  he  sold  to  the  defendant,  Isaac  Wilmeth, 
who  used,  cultivated  and  occupied  the  same,  so  far  as  prac- 
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ticable,  until  the  spring  of  1873,  when  he  sold  his  interest  to 
Tabitha  Kerter,  who  thereupon  took  possession.  The  de- 
fendant Wilmeth,  while  he  owned  said  interest,  used,  cul- 
tivated and  occupied  in  person  the  premises,  or  so  much 
as  was  practicable;  no  rent  was  received  by  him  from  others 
for  the  use  of  any  part  of  the  premises;  he  did  not  agi-ee 
with  plaintiff  to  pay  rent;  plaintiff  never  demanded  of  de- 
fendant possession  of  said  premises,  and  defendant  has  never 
refused  to  surrender  possession  to  plaintiff. 

The  question  which  appellant  by  his  counsel  submits  for 
our  consideration  is  the  following:  "/«  one  tenant  in  common 
1.  TENANT  In  liable  to  his  co-tenants  for  the  mere  use  and  occu- 
\>\\iiy ioTTQxM.  pancy  of  the  entire  land^^  without  any  agree- 
ment with  the  others  to  pay  rentj  and  without  any  demand 
from  them  for  possession,  or  refusal  to  sur7*ender  posses- 
sion, and  without  his  having  received  rent  for  such  premises 
from  a  third  person  f  " 

The  doctrine  of  the  common  law  of  England  clearly  is,  that 
if  one  tenant  in  common  occupied  and  took  the  whole  profits 
the  other  had  no  remedy  against  him  whilst  the  tenancy  in 
common  continued,  unless  he  was  put  out  of  possession, 
when  he  might  have  his  ejectment;  or,  unless  he  appointed 
the  other  to  be  his  bailiff  as  to  his  individual  moiety,  and 
the  other  accepted  that  appointment,  when  an  action  of  account 
would  lie  as  against  a  bailiff  of  the  owner  of  the  entirety  of 
an  estate.  Co.  Litt,  199b;  Henderson  v.  Eason,  16  Jurist, 
518. 

The  statute  of  4  Ann.,  C.  16,  §  27,  provides  that  an  action 
may  be  maintained  "  by  one  joint  tenant  and  tenant  in  com- 
mon, his  executors  and  administrators,  against  the  other  for 
receiving  more  than  comes  to  his  just  share  or  proportion, 
and  against  the  executor  and  administrator  of  such  joint 
tenant  and  tenant  in  common."  This  statute  was  passed  in 
the  year  1776,  prior  to  the  union  between  England  and  Scot- 
land, which  was  consummated  in  May,  1777,  and  hence  con- 
stitutes part  of  the  common  law  of  this  State.  O^Ferrall  v. 
Simplotj  4  Iowa,  381  (402).  It  was  held,  however,  in  Hen- 
derson V,  Eason,  supra,  that  this  statute  applies  only  to  cases 
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where  one  tenant  in  common  receives  money  or  something  else 
from  another  person  to  which  both  co-tenants  are  entitled  sim- 
ply by  reason  of  their  being  tenants  in  common,  and  in  pro- 
portion to  their  interest  as  such,  and  of  which  the  one  keeps 
more  than  his  jnst  share  according  to  that  proportion;  and  that 
if  one  tenant  in  common  has  had  the  sole  enjoyment  of  land, 
farmed  it  on  his  own  account,  and  apportioned  the  produce 
to  his  own  use,  an  action  of  account  does  not  lie  against  him 
at  the  suit  of  his  co-tenant  under  that  statute. 

In  New  York,  under  a  statute  taken  from  and  substan- 
tially the  same  as  the  statute  of  Anne,  the  same  doctrine  has 
been  mB,iuta\ned.  ,  Woolever  v.  Knapp^  18  Barbour,  265; 
Dresser  V.  Dresser^  40  Barbour,  300;  Wilcox  v.  WilcoXy  iS 
Barbour,  327.  In  Massachusetts  the  same  doctrine  has  been 
announced.  Sargent  v.  Parsons^  12  Mass.,  153.  In  tliis  last 
case  the  court,  through  Pabkeb,  Ch.  J.,  said:  "Nor  is  this 
law  unreasonable;  for  if  one  joint  tenant  or  tenant  in  com- 
mon, finding  the  estate  unoccupied  by  his  companion,  either 
froni  negligence  or  because  he  may  not  deem  it  for  his  inter- 
est to  occupy  it,  should  take  the  whole  into  his  possession,  it 
would  be  hard  to  make  him  liable  for  rent  when,  perhaps, 
he  occupied  the  whole  for  little  other  reason  than  that  it 
would  otherwise  be  unoccupied.  Besides,  as  each  tenant  is 
seized  per  nd  et  per  tout^  an  entire  occupancy  by  one,  of 
any  particular  part,  would  subject  him  to  an  action  as  much 
as  the  entire  occupation  of  the  whole  tenement;  which  would 
be  absurd  and  unreasonable."  The  same  view  is  maintained 
in  Israel  v.  Israel^  30  Md.,  120;  Everts  v.  BecLch^  31  Mich., 
136;  Pico  V.  Columhety  14  Cal.,  414.  In  this  last  case  it  is 
said  that  the  contrary  doctrine  held  by  the  Court  of  Appeals 
of  South  Carolina  is  believed  to  be  peculiar  to  that  court. 
See  Hancock  v,  Day^  Thompson  v.  Bosticj  and  Holt  v.  Roh- 
inson^  1  McMullen,  Eq.  Rep.,  69,  75,  and  475.  The  court, 
through  Field,  Justice,  says:  "The  reasons  upon  which  these 
decisions  rest  do  not  commend  themselves  to  our  judgment, 
and  are  insuflicient  to  overcome  the  force  of  the  English, 
Massachusetts,  New  York,  and  Kentucky  authorities." 

We  feel  no  hesitancy  in  holding  that  the  question  submit- 
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ted  by  appellant  for  determination  must  be  answered  in  the 
negative. 

II.  Appellee,  however,  insists  that  there  has  been  an 
ovster  of  plaintiff,  and  that  therefore  the  right  to  recover  for 
the  occupation  of  the  property  exists.  The  finding  of  facts 
simply  shows  that  there  was  a  sole  occupation  and  enjoyment 
of  the  premises  by  defendant,  without  denying  any  right  of 
the  plaintiff.  That  this  does  not  constitute  an  ouster  was 
held  by  this  court  in  Burns  v.  Byrne^  p.  28,  ante. 

The  judgment  of  the  court  below  is 

Kevsbsed. 
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Thb  Statb  v.  Bbennan  et  al. 

£yidekcb:  sufficiency  of  to  sustain  verdict. 

Appeal  from  Tama  District  Court, 

MoNDAT,  December  11. 

The  defendants,  Edward  Brennan,  Thomas  Brennan  and  PatridE  Brennan, 
were  jointly  indicted  and  convicted  of  an  assault  with  intent  to  inflict  great 
bodily  ii^'uiy  upon  the  person  of  one  Mrs.  (}oodfellow.  The  defendant 
Edward  Brennan  appeals. 

J.  M.  Preston  d^Son,  for  appellant. 

No  t^pearance  for  the  appellee. 

Adams,  J.— The  only  question  presented  in  this  case  is  as  to  whether  the 
verdict  is  supported  by  the  evidence.  The  prosecuting  witness,  Mrs.  Grood- 
fellow,  states  that  all  the  defendants  kicked  her.  One  Murphy  testifies  that 
all  the  defendants  engaged  in  the  assault  on  Mrs.  Ooodfellow.  On  the  other 
hand,  six  witnesses  testified  that  the  defendant  Edward  Brennan  did  not 
engage  in  the  assault.  These  witnesses,  however,  all  belonged  to  the  Brennan 
fiunily,  except  one  Casey,  and  he  was  engaged  in  the  quarrel  upon  the  side 
of  the  Brennans. 

One  witness  testified  that  Mrs.  Goodfellow  told  him  that  the  appellant  did 
not  touch  her,  but  this  she  denies. 

Evidence  was  introduced  tending  to  impeach  the  character  of  the  prose- 
cuting witness.   One  witness  was  introduced  tending  to  sustain  her  character. 
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The  chazacter  of  Murphy,  wiiaiess  for  the  State,  was  not  impeached  to  any 
extent. 

In  such  a  conflict  of  evidence,  we  cannot  regard  it  as  within  our  province 
to  disturb  the  verdict. 

Affihmed. 


The  State  v.  Mayer. 

Eyidbncb:  suppicibncy  of  to  sustain  verdict. 

Appeal  from  Muscatine  District  Court. 

MoifDAT,  December  11. 

Indictment  for  receivin^r  stolen  property.  There  was  a  jury  trial,  verdict 
of  fiT^ilty,  judgment,  and  defendant  appeals. 

D.  C.  Cloud,  for  appellant. 

M,  E.  Cutis,  Attorney  General,  for  the  State. 

Sbbvbrs,  Ch.  J. — It  is  urged  that  the  verdict  is  against  the  evidence.  We, 
however,  are  of  the  opinion  the  testimony  is  sufficient.  The  property  stolen 
consisted  of  five  head  of  flEbt  cattle.  They  were  stolen  during  the  night  of 
the  11th  day  of  October,  'from  the  premises  of  the  prosecutor  who  lived  about 
sixteen  miles  from  Muscatine.  On  the  12th  day  of  October  three  of  the 
cattle  were  found  in  the  defendant's  pens  at  his  slaughter-house  near  Musca- 
tine.   The  carcasses  of  the  other  two  were  found  in  his  slaughter-house. 

The  cattle  were  worth  three  hundred  dollars,  and,  according  to  his  own  state- 
ment, the  defendant  purchased  them  of  some  one  early  on  the  morning  of  the 
12th  day  of  October.  The  defendant  made  contradictoxy  statements  as  to 
this  man,  that  is,  he  described  him  differently  at  different  times.  According 
to  the  defendant's  statements  the  man  had  either  sixteen  or  twenty-one  or 
two  head  of  cattle  in  his  possession  at  the  time  he  made  the  purchase,  and 
yet  it  so  happened  that  he  purchased  only  these  particular  five  head.  The 
only  reason  given  for  this  was  that  he  got  or  purchased  the  tired  cattle.  The 
defendant  was  unable  to  tell  who  the  party  was  from  whom  he  got  the  cattle, 
nor  did  he  seem  to  know  where  he  was  going  with  the  other  cattle,  except 
that  his  impression  was  that  he  was  going  toward  Davenport.  It  is  not 
shown  that  he  made  any  efforts  whatever  to  find  this  man,  nor  is  any  affirm- 
ative evidence  of  any  description  introduced  by  him.  There  are  other  cir- 
cumstances that  tend  to  prove  the  allegations  in  the  indictment,  which  it  is 
useless  to  take  up  time  or  space  in  setting  out.  A  careful  reading  of  the  tes- 
timony separately  by  each  member  of  the  court,  and  a  consideration  thereof 
together,  constrains  us  to  say  that  we  are  united  in  the  opinion  that  the  testi- 
mony is  sufficient  to  sustain  the  verdict. 

It  is  claimed  that  the  defendant  was  indicted  and  found  guilty  of  stealing 
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this  same  property,  and  that  the  verdict  was  set  aside  by  the  court  below 
because  the  evidence  i^^  insufficient,  and  it  is  claimed  if  the  evidence  in  this 
case  proves  anything  it  proves  that  defendant  stole  the  cattle,  or  rather  that 
the  evidence  shows,  if  anything,  that  he  was  an  accessory  before  the  fact,  and 
that  if  such  be  the  case  then  under  the  statute  he  must  be  indicted  and  tried 
as  a  principal,  and  that  a  person  cannot  be  convicted  of  receiving  stolen 
goods  upon  evidence  that  proves  him  a  principal  or  accessory  before  the  fact. 
We  are  unable  to  say,  conceding  the  law  to  be  as  stated,  that  the  evidence 
shows  beyond  a  reasonable  doubt  that  defendant  is  gwltj  of  larceny.  But 
we  think  it  pretty  clear  that  he  received  the  cattle  knowing  them  to  have 
been  stolen. 

Affibmbd. 


46  9m 
Meade  v.  The  K  C,  Si\  J.  &  0.  B.  E.  Oo.  ^S-H , 


Eyidencb:  sufficiency  of  to  sustain  verdict. 

Appeal  from  Fremont  District  Court 

Friday,  December  15. 

It  is  alleged  in  the  petition  that  defendant  did,  with  its  locomotive  engine 
and  train  of  cars,  in  consequence  of  defendant  not  having  fenced  and  inclosed 
its  railway  as  required  by  law,  knock  down,  injure,  bruise,  run  over,  fatally 
iiyure,  and  entirely  destroy,  of  the  property  of  plaintiff,  one  two  year  old 
colt,  of  the  value  of  one  hundred  dollars.  The  answer  was  a  general  denial. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Sapp  dt  Lyman,  for  appellant. 

A.  R,  Anderson,  for  appellee. 

Rothrock,  J. — ^The  plaintiff's  colt  was  found  in  a  cattle-guard  upon  the 
defendant's  road.  One  of  the  bars  of  the  cattle-guard  was  broken  so  as  to 
allow  the  body  of  the  animal  to  go  through  to  the  pit  below.  It  was  seri- 
ously iujured,  so  much  so  that  the  jury  found  that  it  was  worthless.  There 
was  no  evidence  tending  to  show  that  the  colt  was  actually  struck  by  the 
engine  or  cars  of  defendant.  The  only  witness  who  testified  in  behalf  of  the 
plaintiff,  as  to  the  running  of  the  train  near  the  point  where  it  is  claimed  the 
\  accident  happened,  was  the  plaintiff  himself.  He  testified  that  the  cattle- 
guard  where  the  colt  was  found  is  about  a  mile  from  his  house,  that  his  house 
is  about  two  hundred  yards  from  the  track,  and  he  proceeded  with  his  testi- 
mony as  follows: 

**  The  stock  was  all  along  the  track  on  each  aide  when  this  train  came 
down  in  the  evening,  and  seemed  to  be  all  on  the  track  and  some  on  each 
side;  it  commenced  blowing  at  the  horses,  and  they  got  frightened  and  all 
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took  right  down  the  track  into  the  guards  which  were  aU  closed  in,  and  they 
could  not  get  out;  and  this  train  frightened  the  horses  so  that  they  ran  right 
down  the  track;  they  kept  blowing  but  1  did  not  see  that  the  train  stopped; 
it  went  about  as  fast  when  I  last  saw  it  as  when  it  first  commenced  blowing 
*  *  *  *  *  ;  I  did  not  see  this  mare  get  into  the  cattle- 
guard  *  *  *  *  *  ;  as  long  as  I  could  see  the  train  it  did 
not  seem  to  slacken  speed  *  *  *  *  ;  when  I  saw  them  last  they 
were  about  half  way  to  the  cattle-guard,  and  the  train  seemed  to  be  very 
dose  to  them,  chasing  and  blowing;  after  that  I  could  not  tell  what  was 
going  on;  I  do  not  know  how  my  mare  got  into  the  cattle-guard.'* 

This  witness  also  states  that  the  railroad  was  fenced  on  both  sides  from 
the  cattle-guard  about  half  a  mile  in  the  direction  of  his  house,  at  which 
point  there  was  no  fence  on  one  side,  and  that  he  stood  on  the  fence  of  his 
yard  when  the  train  passed,  which  was  in  the  evening,  a  little  after  sunset; 
the  colt  was  found  in  the  cattle-guard  the  next  day. 

The  engineer  of  the  train  in  question  testified  to  horses  being  about  the 
track,  as  testified  to  by  the  plaintiff;  that  he  blew  the  whistle  and  the  horses 
were  frightened  and  ran  down  the  track,  and  then  ran  away  from  the  track 
through  an  opening  in  the  inclosure,  and  that  none  of  them  were  chased 
down  to  the  cattle-guard.  In  his  cross-examination  he  uses  this  language: 
'*  I  could  distinguish  a  horse  on  the  track  half  a  mile;  I  could  not  have  run 
upon  a  horse  without  seeing  him  at  that  time,  if  he  had  been  lying  above  the 
track;  no  horse  undertook  to  get  out  at  this  Crossing  where  tiie  cattle-guard 
was;  they  all  crossed  the  track  and  went  out  above;  I  am  positive  I  drove  no 
horse  down  the  track  to  this  cattle-guard;  it  was  light  enough  to  see." 

The  fireman  is  equally  positive  in  his  statement  that  no  horso  was  chased 
down  to  the  cattle-guard,  but  that  they  crossed  and  left  the  track  above. 
There  is  nothing  in  the  testimony  of  these  witnesses  to  lead  us  to  think  they 
are  not  truthful  men.  Their  testimony  does  not  conflict  with  that  of  plain- 
tiff; he  does  not  claim  that  he  saw  the  horses  nearer  than  half  a  mile  of  the 
cattle-guard  in  question.  Under  this  state  of  facts  the  conclusion  is  irre- 
sistible that  there  is  absolutely  no  evidence  to  sustain  this  verdict.  The 
other  alleged  errors  we  need  not  discuss. 

Reversed. 


Burrows  v.  Stryker. 


AFPEA.L:     EFFECT  OF  PAYING  JUDGMENT:     PRACTICE   IN  THE  SUPREMB 
COURT.^ 

Saturday,  December  16. 

Per  Curiam.    A  motion  is  made  to  dismiss  the  appeal  on  the  grounds: 

I.  That  the  judgment  has  been  paid  off  and  satisfied. 

II.  That  no  transcript  has  been  filed. 

The  judgment  appealed  from  ordered  a  special  execution  to  issue  for  the 
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sale  of  certain  real  estate,  and  such  execution  Iiaviner  been  issued  at  the 
instance  of  the  plaintiff,  the  defendant  (appellant)  paid  the  amount  of  the 
judgment  to  the  clerk,  under  protest,  reserving  so  far  as  he  could  by  such 
protest  his  right  to  prosecute  his  appeal  to  this  court,  which  had  been  taken 
previous  to  the  issuance  of  the  execution. 

The  money  was  paid  to  prevent  a  sale  of  the  property  under  the  execution. 
We  do  not  regard  this  as  a  voluntary  payment,  nor  did  it  in  any  manner 
affect  the  appeal  or  the  right  to  further  maintain  it.  No  transcript  has  been 
filed,  but  an  abstract  has,  which  counsel  for  appellant  maintains  is  full  and 
I)erfect.  The  preparation  of  such  abstract,  filing  it,  and  docketing  the  cause 
in  this  court,  sufficiently  show  good  faith  in  taking  the  appeal,  and  the  like 
good  faith  as  to  its  further  prosecution.  Code;  Grim  v,  Semple  et  at.,  89  Iowa, 
670.  The  appeal,  therefore,  cannot  be  dismissed,  but  the  appellant  must 
file  a  transcript  if  it  is  insisted  on,  and  the  cause  be  continued.  A  reason- 
able time  will  be  allowed  for  obtaining  a  transcript. 


Neck  v.  Neck. 
Practice  m  the  Supreme  court:  divorce:  trial  de  novo. 
Appeal  from  Louisa  Circuit  Court 
Wednesday,  March  21. 
Sprague  dt  BiUy,  for  appellant. 
No  appearance  for  appellee. 

Beck,  J.— This  is  an  action  for  a  divorce.  A  decree  vras  rendered  grant- 
ing the  relief  prayed  for  in  the  petition,  and  defendant  appealed  to  this  court. 
The  grounds  for  the  divorce  alleged  in  the  petition  are  habitual  intoxication 
after  marriage,  and  inhuman  treatment  endangering  plaintiff 's  life.  The 
cause  was  tried  to  the  court  without  a  jury. 

The  abstract  fails  to  show  that  it  contains  all  the  evidence,  and  that  the 
evidence  was  reduced  to  writing  under  Code,  §  2742.  If  defendant,  under 
the  decisions  of  this  court,  be  entitled  to  a  trial  de  novo  here,  he  can  only 
have  it  upon  all  the  evidence,  taken  as  prescribed  by  the  section  cited,  and 
properly  certified,  which  must  appear  in  the  abstract.  Having  failed  to 
comply  with  these  requirements  he  cannot  have  a  trial  de  novo  in  this  court. 

We  cannot  review  the  dedsion  of  the  court  below  as  in  ordinary  actions, 

for  the  reason  that  no  errors  are  assigned.    The  judgment  of  the  Circuit 

Court  must  be 

Affirmed. 
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Collins  v.  Laxtcieb  et  al. 

Do  web:  judicial  sale:  validity  op  statute. 

Appeal  from  Dubuque  Circuit  Court, 

Thubsday,  habch  22. 

The  plaintiff  brin^fs  this  action  in  equity,  to  recover  dower  in  lot  105  in 
the  city  of  Dubuque.  Amongst  other  defenses  the  defendants  plead  the 
statute  of  limitations.  The  court  rendered  judgment  for  the  defendants. 
The  plaintiff  appeals.    The  mateiial  facts  are  stated  in  the  opinion. 

Lewis  A,  Thomas,  for  appellant. 

Piatt  Smith  and  TT.  H.  Utt,  for  appellees. 

CooUy  dt  Rood,  for  appellee  Bagley. 

Day,  Ch.  J. — ^From  the  testimony  and  the  admissions  of  the  parties,  the 
facts  appear  to  be  as  follows:  The  plaintiff  was  married  to  George  C.  Col- 
lins in  1841,  and  is  his  widow.  On  the  Ist  day  of  November,  1841,  Sylvester 
Lauder,  being  seized  of  lot  105,  in  the  city  of  Dubuque,  conveyed  the  same 
to  Enoch  Brown,  but  by  mistake  described  it  as  lot  155.  Brown  commenced 
building  a  house  on  the  northeast  comer  of  the  lot.  On  the  28th  day  of 
March,  1842,  Brown  sold  and  conveyed  the  lot  to  George  C.  Collins,  and 
made  the  same  mistake  in  description.  Early  in  the  fall  of  1842,  Collins  let 
the  contract  for  finishing  the  house  to  M.  J.  Sullivan.  Early  in  the  spring  of 
1848  Collins  commenced  cleaning  out  the  house  with  the  intention  of  moving 
into  it,  but  he  then  obtained  a  clerkship  in  Washington  and  left  suddenly 
without  moving  into  the  house.  He  never  returned.  On  the  2l8t  day  of 
April,  1843,  and  soon  after  Collins  moved  away,  Sullivan  commenced  suit 
against  Collins,  in  the  Dubuque  District  Court,  for  the  establishment  of  a 
mechanic's  lien,  on  account  of  the  completion  of  said  house,  and,  on  the 
2d  day  of  September,  1843,  he  recovered  a  judgment  for  the  sum  of  $796.60, 
and  the  establishment  of  a  mechanic's  lien  against  said  lot  105.  On  the  14th 
day  of  October,  1843,  the  lot  was  sold  under  execution  to  Sullivan  for  the 
sum  of  $800,  and  on  the  same  day  a  sheriff 's  deed  was  executed  to  him 
therefor.  Sullivan  entered  into  and  kept  possession  of  the  property  until  the 
15th  day  of  May,  1844,  when  he  sold  to  Mr.  Mobley.  On  the  2d  day  of  May, 
1845,  Daucier  executed  to  Mobley  a  quit-claim  deed  for  lot  105,  reciting  that 
it  was  for  the  purpose  of  correcting  the  error  in  the  description  in  the 
original  deed  from,  Laucier  to  Brown.  Mobley  had  possession  of  the  prop- 
erty and  received  the  rents  until  May  2d,  1851,  when  he  sold  to  the  defend- 
ant, Marcia  A.  Gonder,  for  the  sum  of  $2,000.  Gonder  remained  in  the 
possession  of  the  whole  property,  paid  taxes,  and  received  the  rents  and 
profits  until  March,  1861,  when  she  conveyed  the  south  20  feet  of  the  lot  to 
H.  W.  Sanford.  During  this  time  Gonder  erected  on  the  lot  two  three-story 
brick  buildings,  covering  the  whole  front  of  the  property,  at  a  cost  of  about 
$8,500.    Ever  since  the  sale  to  Sanford,  Gonder  has  remained  in  the  exclu- 
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sive  possession  of  the  remainder  of  the  lot,  the  north  40  feet,  and  has  resided 
thereon.  On  the  Slst  day  of  Au|2rust,  1867,  Sanford  conveyed  the  south  20 
feet  to  the  defendant,  Frances  E.,  Barley.  Since  the  sale  of  the  south  20  feet 
Sanford  and  Bagley  have  been  in  the  exclusive  possession  thereof,  claiming 
to  own  the  same,  and  receiving  the  rents  and  profits. 

George  C.  Collins  died  on  the  2l8t  of  March,  1865.  On  the  12th  day  of 
July,  1875,  the  original  notice  in  this  action  was  delivered  to  the  sheriff  with 
intent  that  it  be  served  immediately,  and  on  the  5th  day  of  August,  1875,  the 
plaintiff's  petition  was  filed.  We  think  it  is  dear  that  the  plaintiff's  claim 
for  dower  cannot  be  maintained. 

On  the  14th  day  of  October,  1843,  the  lot,  in  which  plaintiff  claims  dower, 
was  sold  imder  execution  against  her  husband.  The  purchaser  went  into 
possession,  dnd  he  and  his  grantees  remained  in  exclusive  possession,  receiv- 
ing rents  and  profits,  paying  taxes  and  making  valuable  improvements,  for 
the  period  of  twenty-one  years  and  five  months  prior  to  the  death  of  plain- 
tiff *s  husband  and  for  ten  years  and  three  months  thereafter,  and  before 
this  action  was  brought,  llie  law  in  force  respecting  dower,  at  the  time  of 
the  death  of  plaintiff 's  husband,  was  chapter  151  of  the  Laws  of  1862,  which 
provides  that  one-third  in  value  of  all  the  real  estate  in  which  the  husband 
ut  any  time  during  the  marriage  had  a  legal  or  equitable  interest,  which 
has  not  been  sold  on  execution  or  other  judicial  sale,  to  which  the  wife  haa 
made  no  relinquishment  of  her  right,  shall  be  set  apart  as  her  property  in  fee 
simple.  The  sale  in  question  to  Sullivan  was  made  under  chapter  155  of 
Laws  of  1843,  known  as  the  valuation  law.  The  plaintiff,  by  consent  of  de- 
fendants, introduced  in  evidence  a  letter  of  J.  T.  Young,  Secretary  of  State, 
stating  that  he  had  examined  the  original  bill,  and  found  that  the  names 
of  the  Speaker  of  the  House  of  Representatives  and  the  President  of  the 
CJouncil  appear  thereto,  but  that  the  Governor  and  Secretary  of  the  Territory 
had  failed  to  sign  it.  The  plaintiff  claims  that,  because  of  this  failure,  the 
act  is  a  nullity  and  the  execution  sale  is  wholly  void.  The  claim  cannot  be 
admitted.  The  amendment  to  the  organic  law  under  which  the  Territory 
of  Iowa  was  acting  at  the  time  the  law  in  question  was  passed,  provides  that 
**if  any  bill  shall  not  be  returned  by  the  Governor  within  three  days  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like  manner 
as  if  he  had  signed  it.*'  Statutes  of  Iowa,  p.  39.  We  cannot  now,  after  a 
lapse  of  thirty-four  years,  presume  against  the  validity  of  a  law  which  has 
been  published  by  authority,  and  during  all  that  period  recognized  as  bind- 
ing, simply  because  the  signature  of  Uie  Governor  is  not  attached.  We 
must  rather  presume  that  the  events  happened  which  made  it  a  law  without 
the  Governor's  signatuie. 

It  is  further  claimed  that,  because  of  the  repeal,  by  Chap.  92,  Laws  1843, 
of  the  lien  laws  in  force  at  the  time  the  work  was  done,  the  judgment  ren- 
dered against  Collins  is  void.  The  first  section  of  this  chapter  provides  that 
**in  all  cases  hereafter  when  any  contract  shall  be  made,'*  etc.,  clearly  show 
ing  that  it  was  not  intended  that  the  chapter  should  have  a  retrospective 
operation;  and  section  9  provides  that^*  this  act  shall  be  so  construed  as  not 
to  affect  the  rights  of  parties  prior  to  its  passage."  It  is  quite  dear  tiiat  this 
statute  in  no  way  affects  the  lien  of  Sullivan. 

Holding,  as  we  do,  that  the  sale  under  execution  divested  aU  the  interest 
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of  plaintiff's  husband,  it  is  unnecessary  to  consider  whether  the  plaintiff  *8 

*  claim  was  divested  by  the  statute  of  limitations,  prior  to  her  husband's 

death,  or  is  barred  by  that  statute  since. 

Affirmbd. 

Adaics,  J.,  having  been  of  counsel,  took  no  part  in  the  dedsion  of  this 
case. 


DoiLL  V.  BOXTLTON  &  BrO. 

Exemption:  finding  of  fact:  syiDBNOB. 

Appeal  from  Wayne  District  Court, 
Thursday,  March  22. 

This  ia  an  action  to  recover  the  value  of  a  team  of  horses  and  a  wagfon 
taken  upon  an  execution  issued  on  a  judgment  in  favor  of  defendants  and 
against  plaintiff.  The  ground  upon  which  plaintiff  bases  his  right  to  recover 
is  that  the  property  was  exempt  from  execution,  plaintiff  being  the  head  of 
a  family  and  dependent  upon  the  team  for  his  support. 

The  answer  of  defendants  denies  that  the  property  was  exempt  from  execu- 
tion and  avers  that  it  was  voluntarily  surrendered  in  execution  by  plaintiff. 
The  court  made  a  finding  of  facts,  the  cause  being  tried  without  a  jury,  and 
thereupon  judgment  was  rendered  for  plaintiff.    Defendants  appeal. 

J,  B.  Evans  and  John  Hays,  for  appellants. 
No  appearance  for  appellee. 

Beck,  J.— The  court  found  that  the  property  was  exempt  from  execution 
and  that  plaintiff  did  not  voluntarily  give  it  up  to  be  levied  upon.  Counsel 
for  defendants  insist  that  the  findings  of  the  court  are  erroneous,  being  in 
conflict  with  the  evidence.  The  trouble  with  their  case  is  that,  while  seek- 
ing to  bring  in  review  before  us  the  decision  of  the  District  Court  upon  tiie 
facts,  they  have  not  seen  proper  to  bring  here  all  the  evidence.  The  finding 
of  facts  by  the  court  recites  some  of  the  evidence  in  the  case,  or  more  prop- 
erly states  some  facts  that  were  proved,  but  does  not  state  that  no  other  evi- 
dence or  facts  were  before  the  court. 

Counsel  for  defendants  give  us  in  the  abstract  little  scraps  of  evi- 
dence, such  as  the  return  of  the  officers  to  the  writ  levied  upon  the  property, 
to  the  effect  that  the  levy  was  made  by  consent  of  the  execution  defendant, 
now  plaintiff  in  this  action.  But  it  is  nowhere  stated  or  shown  that  we  have 
before  us  aU  the  evidence.  We  are  not  prepared  to  hold  that  the  return  of 
the  officer,  showing  the  voluntary  surrender  of  the  property  by  plaintiff,  is 
conclusive  and  cannot  be  contradicted.    While  we  may  admit  that  it  was 
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competent  evidence  in  this  case,  we  must  presume  that  it  was  overcome  by 
other  proof  before  the  court.    Judgments  of  courts  are  not  so  easily  disposed  ' 
of  here;  presumptions  are  exercised  in  their  favor.     Error  therein  must 
affirmatively  appear  before  we  can  disturb  them. 

Affibmbd. 


The  State  v.  MoNabb  et  al. 

Cbiminallaw:  appeal. 

Appeal  from  Keokuk  District  Court. 

Tuesday,  Apbil  3. 

Seevbrs,  J. — ^The  State  appeals,  but  no  argument  has  been  made,  nor 
have  we  even  a  brief  statement  of  the  points  relied  on  by  the  State  to  obtain 
a  reversal  of  the  rulings  of  the  court  below.  Under  these  circumstances  we 
cannot  undertake  to  look  over  the  record,  and  for  ourselves  find  error.  If 
the  officers  of  the  State  thought  the  court  below  erred,  they  should  at  least 
have  briefly  indicated  wherein.  It  is  not  made  our  duty  to  be  diligent  in 
ascertaining  whether  there  has  been  error  or  not,  nor  are  we  disposed  to  take 
upon  ourselves  labor  that  appropriately  belongs  to  others. 

Affibhed. 


Smith  v.  The  MEBOHAirrs'  Despatoh  Transportation  Co 

COHHON  CABRIEB:  A8SIOKHENT:  EYIDEKCE. 

Appeal  from  Linn  drcuU  Court, 
Wednesday,  Apbil  4. 
West  dt  Eastman,  for  appellant. 
R,  H,  Gilmore,  for  appellee. 

RoTHBOCK,  J.— The  same  questions  are  presented  in  this  case  which  are 
determined  in  the  case  of  Robinson  Bros,  dt  (rifford  v.  The  Merchants^  Des* 
patch  Transportation  Co.,  p.  470,  ante. 

In  this  case  the  goods  destroyed  by  fire  were  owned  by  Uie  plaintiff  and 

two  other  parties  in  separate  parcels.    It  was  averred  in  the  petition  that 

the  other  owners  had  assigned  their  claims  to  the  plaintiff.    There  was  a 

general  denial  in  the  answer.    It  is  claimed  by  appellant  that  there  was  no 

Vol.  xlv — 45 
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proof  of  the  alleged  assignments  to  plaintiff.  The  plaintiff  in  his  testimony 
'  states  that  **  the  said  claims  against  the  defendant  are  my  property/'  There 
is  no  evidence  in  the  record  in  conflict  with  this  as  to  the  ownerehip  of  the 
claims,  and  we  think  this  proof  of  ownership  was  sufficient  to  support  the 
allegation  of  the  petition  that  plaintiff  was  Uie  owner  by  assignment. 

AFFIBlfED. 

Adahs,  J.f  took  no  i>art  in  the  determination  of  this  case,  and  Seevebs, 
J.,  dissents. 


Granger  t.  Cooper  et  al.  \ 

Trial:  evidence:  convetance. 

Appeal  from  Story  Circuit  Court, 
Thursday,  April  5. 

Action  in  chanceiy  brought  by  a  wife  to  set  aside  a  deed  in  wliich  she 
united  with  her  husband  to  convey  their  homestead,  on  the  ground  that  its 
execution  on  her  part  was  not  voluntary  but  procured  by  compulsion  exerted 
by  her  husband,  with  the  knowledge  of  the  grantees  who  are  defendants  to 
this  suit.  There  was  a  decree  dismissing  plaintiff 's  petition,  from  which  she 
appeals. 

S.  F.  Balliet  and  J,  L,  Dana,  for  appellant. 

Thompson  db  McCall,  for  appellees. 

Beck,  J. — I.  The  first  objection  urged  by  plaintiff  to  the  decree  of  the 
Circuit  Court  is  based  upon  the  alleged  facts  that  the  cause  was  tried  before 
the  judge  of  that  court  as  a  referee;  that  the  trial  was  had  in  vacation  and 
judgment  then  rendered  in  the  cause  for  costs  against  plaintiff,  including 
the  sum  of  twenty  dollars  taxed  as  the  fees  of  the  judge,  he  merely  acting 
as  the  referee.  But  this  objection  is  readily  disposed  of  by  the  simple  remark 
that  the  record  utterly  fails  to  support  these  allegations  of  facts  upon  which 
plaintiff  assails  the  decree. 

II.  Plaintiff  seeks  relief  on  the  ground  that  she  executed  the  deed,  which 
she  asks  may  be  set  aside,  through  coercion  of  her  husband  with  the  knowl- 
edge of  defendants.  She  alleges  that  the  act  on  her  part  was  induced  by  the 
threats  of  the  husband  to  abandon  his  family  and  her  desire  to  preserve  her 
family  unbroken.  We  think  the  evidence  fails  to  support  her  allegations. 
That  she  executed  the  conveyance  reluctantly  appears,  but  it  is  not  shown 
that  such  coercion  or  duress  was  exercised  toward  her,  as  to  deprive  her  of 
freedom  of  action.    To  our  minds  it  is  satisfactorily  shown  that  plaintiff  ex- 
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eciited  the  deed  voluntarily.  After  its  execution  she  voluntarily  left  the 
premises,  which  were  taken  possession  of  by  defendants,  and  for  months  she 
quietly  acquiesced  in  the  sale  of  the  land.  She  delayed  bringring  this  action 
for  more  than  eight  months  after  she  joined  in  the  conveyance  with  her  hus- 
band and,  during  all  this  time,  made  no  complaint.  These  facts  tend  to 
support  the  conclusion  that  the  deed  was  executed  by  her  voluntarily.  The 
discussion  of  the  evidence  here,  which  leads  us  to  these  conclusions,  would 
demand  time  and  space  that,  under  our  practice,  is  not  devoted  to  questions 
of  fact.    The  judgment  of  the  Circuit  Court  is 

Affirmed. 


SoMEBS  V.  Wheeler. 
Judicial  8ALE:  redemption  from. 

Appeal  from  Jones  Circuit  Court. 
Wednesday,  April  18. 

This  is  an  action  in  equity  to  set  aside  a  certificate  of  purchase  and  sheriff 's 
deed  to  defendant  for  lots  one  and  nine,  in  block  one,  in  the  town  of  Olin, 
Jones  county,  and  to  permit  plaintiff  to  redeem  from  the  sheriff's  sale;  and 
also  to  set  aside  a  deed  from  plaintiff  to  defendant  for  a  part  of  lot  ten,  in 
block  one,  in  said  town.  The  court  rendered  a  decree  for  plaintiff,  as  prayed 
in  the  petition.    Defendant  appeals. 

A.  B,  Oakley,  for  appellant. 

S.  T.  Pierce  and  /.  W.  Jamison,  for  appellee. 

Day,  Ch.  J. — ^Lots  Nos.  one  and  nine,  in  controversy,  owned  by  plamti^, 
were  on  the  11th  day  of  July,  1874,  at  sheriff 's  sale,  sold  to  Nancy  A.  McKean 
for  the  sum  of  $669.07.  About  the  last  of  October,  1874,  the  certificate  of 
purchase  was  assigned  to  the  defendant,  and,  on  the  30th  day  of  July,  1875, 
defendant  procured  a  sheriff's  deed  therefor.  The  plaintiflE  claims  that  the 
transaction  whereby  defendant  became  possessed  of  the  certificate  of  pur- 
chase was  a  loan  to  plaintiff,  upon  from  three  to  five  years  time,  of  money 
to  effect  redemption  from  Mrs.  McKean,  and  that  the  certificate  of  purchase 
was  assigned  to  defendant  as  a  mere  security  for  repayment,  and  was  held 
by  him  in  lieu  of  a  mortgage.  The  defendant,  upon  the  other  hand,  main- 
tains that  he  bought  the  certificate  of  purchase  from  Mrs.  McKean,  and  that, 
at  the  expiration  of  the  period  of  redemption,  he  was  entitled  to  a  sheriff's 
deed.  The  case  presents  solely  this  question  of  fact.  Each  member  of  the 
court  has  read  the  evidence  with  care,  and  has  each  come  to  the  conclusion 
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that  it  satisfactorily  and  fully  sustains  the  decree  of  the  court  below.  Indeedt 
it  rarely  happens  that  in  a  case,  presenting  solely  questions  of  fact,  we  are 
able  to  reach  a  conclusion  with  so  little  doubt.  It  is  neither  necessary  nor 
desirable  that  the  evidence  should  be  fully  reviewed,  and*  a  partial  review 
would  not  be  satisfactory.  We  have  no  hesitancy  in  holding  that  the  decree 
should  be 

Affibmed. 


Capitax  Bank  of  Topeka  v.  Garvin  et  al. 
Convetance:  evidence  of  fraud. 

Appeal  from  Davis  District  Court, 
Wednesday,  April  18. 
Weaver  dt  Payne,  for  appellant. 
Trimble  dt  CamUherSj  for  appellees. 

RoTHROCK,  J. — It  appears  from  the  pleadings  in  this  case  that  David  H. 
Johnson  was  the  owner  of  a  farm  in  Davis  county,  Iowa,  and  a  house  and  two 
lots  in  the  dty  of  Topeka,  Kansas.  W.  J.  Garvin  was  the  owner  of  a  farm  in 
Douglass  county,  Kansas.  In  December,  1873,  an  exchange  of  the  property 
owned  by  said  parties  was  made,  by  which  Johnson  conveyed  to  the  wife  of 
Garvin  the  farm  in  Iowa,  and  the  house  and  lots  in  Topeka,  and  Garvin  con- 
veyed to  the  wife  of  Johnson  the  farm  in  Kansas. 

At  the  time  of  these  conveyances,  Johnson  was  largely  indebted  to  the 
Capital  Bank  of  Topeka,  appellant  herein.  It  is  sought  in  this  action  to 
impeach  said  conveyances  for  fraud,  and  to  subject  the  land  in  Iowa  to  the 
payment  of  the  debt  of  Johnson  to  tlie  bank.  The  court  below  rendered  a 
decree  dismissing  the  plaintiff's  petition.    The  plaintiff  appeals. 

We  have  all  the  evidence  before  us,  and  a  careful  examination  of  it  has 
brought  us  to  the  conclusion  that  the  decree  of  the  District  Court  is  correct. 
A  discussion  of  the  evidence  here  would  serve  no  useful  purpose.  It  is 
enough  to  say  that,  in  our  judgment,  the  alleged  fraud  is  not  sufficiently 
established  to  warrant  us  in  holding  that  the  conveyance  should  be  set  aside 
and  the  land  subjected  to  the  payment  of  plaintiff's  debt. 

Affirmed. 
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Beown  v.  Collins. 

PbINCIPAL  AND  AOBNT:  LIABILITT  of  agent  for  HI8REPBU8ENTATION8 
It)  PBniCIPAL. 

Appeal  from  Davis  District  Court, 
Thursday,  April  19. 

Thk  plaintifir,  a  resident  of  Illinois,  owned  a  tract  of  land  in  Iowa,  and 
had  mortisraged  the  same  to  the  defendant  to  secure  a  note  for  $271.70.  The 
defendant,  by  authority  from  plaintiff,  sold  said  land  for  two  promissory 
notes  of  $100  each  and  two  horses.  In  his  repoi-t  to  plaintiff,  by  letter,  he 
said:  *'  They  are  a  couple  of  pretty  good  horses.  I  took  them  at  two  hun- 
dred dollars — ^the  two;  and  he  (the  purchaser  of  the  land)  is  to  give  me  one 
hundred  dollars  on  delivery  of  the  deed.  ♦  ♦  ♦  j  ^^^^ant  you 
to  send  it  by  mail  immediately,  for  I  want  to  settle  the  thing  up,  and  I  will 
send  your  note  and  satisfy  the  mortgage  on  record." 

The  deed  was  accordingly  sent  by  plaintiff  to  the  defendant,  and  by  him 
delivered  to  the  purchaser  of  the  land.  No  cash  was  paid  on  its  delivery, 
and  it  does  not  appear  that  there  had  been  any  agreement  that  there 
should  be.  The  purchaser  gave  his  promissory  note  for  $100,  payable  to  the 
defendant  with  ten  per  cent  interest,  and  also  gave  him  another  note  for 
$100,  made  by  one  Gorman.  The  notes  and  horses  were  retained  by  defend- 
ant, and  appropriated  to  his  own  use.  This  action  is  brought  to  recover  the 
difference  between  what  the  defendant  received  for  the  land  and  what  he 
reported  that  he  received,  to- wit:  the  amount  of  one  note.  Judgment  for 
defendant.    Plaintiff  appeals. 

Traverse  dt  Eichelberger,  for  appellant. 

Trimble  dt  CarriUhers,  for  appellee. 

Adams,  J. — I.  The  defendant  does  not  deny,  either  in  his  answer  or  his 
testimony,  that  he  received  the  two  notes  and  appropriated  the  same  to  his 
own  use  and  concealed  the  fact  from  the  plaintiff.  As  to  the  appropriation,  he 
says  that  the  Gorman  note  had  been  surrendered  to  Gorman,  and  he  does 
not  say  that  it  was  not  paid  in  full.  The  other  note  he  caused  to  be  executed 
payable  to  himself,  and  he  of  course  took  it  at  its  face.  Besides,  the  note 
was  past  due  when  he  testified,  and  he  does  not  say  that  it  was  not  paid  in 
full.  He  says,  however,  that  the  horses  were  not  worth  two  hundred  dollars, 
and  the  court  below  allowed  evidence  to  be  introduced  against  the  objection 
of  the  plaintiff  for  the  purpose  of  showing  that  the  horses  were  not  worth  that 
amount.  The  court  found  that  they  were  not  worth  that  amount.  The  admis- 
idon  of  such  evidence  and  the  finding  of  the  court  thereon  are  assigned  as  error. 
What  the  defendant  and  purchaser  of  the  land  estimated  the  horses  at  as  be- 
tween themselves  is  wholly  immaterial.  The  horses,  by  virtue  of  the  trade, 
became  the  plaintiff's  horses,  and  they  were  not  worth  more  or  less  by  reason 
of  any  estimate  which  was  placed  upon  them.  When  defendant  reported  that 


Digitized  by 


Google 


710  APPENDIX. 

he  had  taken  the  horses  and  was  to  have  $100  in  cash,  and  would  surrender 
plaintiff's  note  if  plaintiff  would  send  a  deed,  and  plaintiff  did  send  a  deed, 
the  title  to  the  horses  passed  to  defendant  and  plaintiff's  note  became  dis- 
chargfed,  although  the  defendant  took  a  note  for  the  $100,  instead  of  the 
cash.  It  is  true,  the  plaintiff  might  have  been  under  obligation  from  what 
had  passed  between  the  parties  to  send  the  deed  even  if  he  did  not  approve 
of  defendant  keeping  the  horses  and  cash  payment  or  note  for  his  debt;  but, 
the  transaction  taken  altogether  shows  that  it  was  understood  that  defend- 
ant should  keep  them  for  his  debt.  At  all  events,  the  defendant  did  keep 
them  and  appropriate  them,  and  it  is  not  for  him  to  say  that  he  did  it  with- 
out any  understanding  with  the  plaintiff  to  that  effect.  If  there  was  an 
understanding,  it  was  in  accordance  with  the  terms  of  the  defendant's  letter. 
We  must,  then,  regard  the  plaintiff's  note  as  paid  by  the  horses  and  the 
note  for  $100  executed  to  defendant  by  the  purchaser  of  the  land.  The  Gor- 
man note  the  defendant  cannot  avoid  accounting  for  on  the  ground  that 
under  that  arrangement  with  the  plaintiff  he  made  a  poor  trade. 

II.  The  evidence  tends  to  show  that  defendant  paid  taxes  on  the  land  to 
the  amount  of  $16.50.  But  when  the  taxes  were  levied  does  not  appear,  and 
under  the  evidence,  as  disclosed  in  the  record,  the  defendant  is  not  entitled 

to  recover  therefor. 

Revbbsed. 


Doty  v.  Chase. 

Evidence:  sufficiency  to  support  finding 

Appeal  from  Calhoun  District  Court. 

Thursday,  April  19. 

Action  to  recover  specific  personal  property.  Trial  to  the  court,  finding 
for  the  defendant  and  judgment  accordingly.    The  plaintiff  appeals. 

Jolly  dt  Bollins,  for  appellant. 
Geo.  B.  McCarty,  for  appellee. 

Seevers,  J. — Substantially  but  a  single  error  is  assigned,  and  that  is  that  the 
evidence  is  not  sufficient  to  sustain  the  finding  of  the  court.  Under  the  set- 
tled practice  of  this  court  it  is  sufficient  to  say  that  the  finding  is  not  so 
manifestly  against  the  evidence  as  to  warrant  us  in  setting  it  aside. 

Affirmed. 
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NicopEMus  V.  Habvey  bt  al. 

Appeal  from  Clay  District  Court. 

Thursday,  April  19. 

Samuel  Gomer,  for  appellant. 

L,  M.  Penibertont  for  appellee. 

RoTHROCK,  J. — The  precise  question  in  this  case  was  determined  in  The 
Sterling  School  Furniture  Co,  v,  Harvey  et  al,,  p.  466,  ante.  Both  causes 
were  submitted  upon  the  same  abstract.  Following  the  opinion  in  that  case 
this  must  be 

Affirmed. 


Smith  &  Son  v.  Sypes  bt  al. 
Practice  in  the  Supreme  Court:   trial  de  novo:   assignment  of^ 

ERRORS. 

Appeal  from  Hardin  Circuit  Court. 

Friday,  April  20. 

Action  to  foreclose  a  mortgage.  One  of  the  defendants,  John  Hall,  has 
a  mechanic's  lien  upon  the  mortgaged  premises  which  he  claims  is  para- 
mount to  the  mortgage.  Decree  for  plaintiffs,  establishing  their  mortgage 
as  paramount.    The  defendant,  Hall,  appeals. 

Porter  dt  Moir,  for  appellant. 

Huff  dt  Reed,  for  appellees. 

Adams,  J. — ^This  action  is  consolidaM  with  another  action  brought  by 
said  Hall  to  establish  his  mechanic's  lien.  In  that  action  Smith  &  Son  moved 
for  a  trial  upon  written  evidence.  In  this  action  Hall  moved  for  atrial  upon 
written  evidence.  The  court  denied  the  motion  in  each  case,  and  neither 
party  excepted.  It  ia  now  objected  by  the  appellees  that  the  case  cannot  be 
tried  de  novo.  To  this  the  appellant  repUes  that  all  the  evidence  upon  the 
trial  was  taken  down  in  writing  and  is  contained  in  the  biU  of  exceptions, 
properly  signed  by  the  judge.  But  it  was  not  ordered  to  be  taken  down, 
and  we  have  held  that  such  order  is  necessary  to  make  the  case  triable  de 
novo  in  this  court. 

The  appellees  further  object  that  there  is  no  assignment  of  errors  and  that 
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therefore  the  case  is  not  triable  at  all.    K  the  case  is  not  triable  de  noro,  it 

can  be  tried  only  on  assignment  of  errors,  and  there  being  no  assignment 

the  case  must  be 

Affibked. 


Capeon  v.  Fulleb  et  al. 

Appeal  from  Boone  Circuit  Court, 

Friday,  April  20. 


RoTHROck,  J. — ^The  questions  involved  in  this  case  are  substantially  the 

same  as  in  the  case  of  Caroline  8.  Sanders  et  al,  v,  C,  Oodding  et  al., 

p.  468,  ante.    Following  that  case  the  plaintiff  is  entitled  to  one  acre  and  no 

more,  and  the  land  must  be  ascertained  and  measured  in  the  same  manner 

as  indicated  in  that  opinion.    The  cause  will  be  reversed  and  remanded  for 

that  purpose. 

Reyxbsed. 
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ADMINISTRATOR. 

1.  Conflict  op  jurisdiction:  possession  of  note.    Where  an  adminis- 

trator is  appointed  in  the  jurisdiction  where  decedent  resided,  he  becomes 
the  principal  and  primaty  administrator,  and  is  entitled  to  the  possession 
of  a  note  which  had  been  the  property  of  decedent,  notwithstanding  the 
subsequent  appointment  of  another  administrator  in  the  county  where 
the  real  estate  is  situated  which  was  mortgaged  to  secure  the  note. 
Chamberlin  v,  Wilson  et  al.,  149. 

2.  Authority  over  real  estate.    Unless  the  personalty  id  insufficient 

for  the  pa^pient  of  debts,  the  administrator  has  nothing  to  do  with  the 
realty,  wmch  descends  to  the  heirs  at  law.    Chray  v.  Myers^  158. 

8.  Ancillary  administrator:  rights  of  non-resident  creditors. 
Non-resident  creditors  have  the  rig[ht  to  prove  their  claims  nnder  an 
ancillaiy  administration;  if  the  anollary  estate  is  solvent,  the  adminis- 
trator may  proceed  to  pay  the  claims  against  that  estate  in  fnll,  unless 
it  be  shown  that  the  principal  estate  is  insolvent,  in  which  case  the  non- 
resident creditors  are  entitled  to  share  in  the  ancillary  estate.  Whether 
they  should  be  postponed  in  respect  to  all  payments  from  the  anciUaiy 
estate  until  they  have  exhausted  their  claim  upon  the  principal  estate, 
quofre.    Miners  Beal  <t  Uackett  v,  Austin,  221. 

4.  Order  of  probate  court:  estoppel.  An  order  of  dischar^  of  an 
administrator  does  not  amount  to  an  abjudication  that  an  heu:  of  the 
intestate,  whom  the  administrator  reported  that  he  was  unable  to  find, 
is  in  fact  dead,  nor  will  it  estop  such  heir  or  his  creditors  from  claiming 
Ids  distributive  share  of  the  estate.    Crosley  v,  Calhoon  et  al.t  557. 

6.  Evidence:  admissibility.  An  authenticated  copy  of  a  confession  of 
judjgment  in  another  State  by  the  heir  was  held  to  be  admissible  in  an 
action  to  recover  his  share  from  the  other  heirs,  among  whom  the  estate 
had  been  distributed.    Id. 

See  Conveyance,  7. 

Dower. 

Evidence,  1,  8,  18. 

Guardian  and  Ward,  1. 

Jurisdiction,  1. 

Practice,  9 
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APPEAL, 
See  Pbactick,  1,  2,  8. 
School  District,  7. 

ASSIGNMENT. 

1.  Time  of  piling  claim.  A  creditor  who  fails  to  file  his  claim  with  the 
assignee  withdn  three  months  after  the  first  publication  of  the  notice  of 
asaifirnment  is  not  entitled  to  share  pro  rata  in  the  dividends  of  the 
estate.    In  the  matter  of  the  assignment  of  Holt^  301. 

ATTACHMENT. 
See  Execution,  1,  2. 
jubisdiction,  2. 
Pabtnership,  S. 


BANKRUPTCY. 

1.  Effect  of  discharge:  breach  of  warranty.    Where  there  was  a 

Srior  incumbrance  upon  real  estate  sold  with  covenants  of  warranty,  and 
36  fiprantor  agreed  to  discharge  the  same,  but  before  doing  so  was 
adjudged  banlmipt,  and  received  his  discharge  in  bankruptcy,  held^ 

1.  That  the  grantee  could  have  proved  up  in  bankruptcy  the  amount 
of  the  incumbrance,  and  received  thereon  a  distributive  share  of  the 
assets  of  the  estate. 

2.  That  he  could  not  afterwards  recovei;  the  amount  thereof  irom 
the  grantor,  the  discharge  of  the  latter  releasing  him  from  further 
liability  upon  his  covenants.    Parker  v,  Bradford^  311. 


BOARD  OF  SUPERVISORS. 
See  County  Seat,  1. 
Highway,  8. 
Swamp  Land,  2 


CASES  IN  IOWA  REPORTS  CITED  AND  FOLLOWED. 


Aberoromble  t.  Redpath.  1,  111.  Convey- 
•nce.  Townsend  db  Knapp  v.  Jienber- 
ger  et  a/.,  672. 

Alger  V.  Merritt,  16,  181.  New  trUl.  Wayt 
V.  The  B.,  C.  B.  AJI.  B.  Co,,  220. 

Alger  V.  R.  R.  Co.,  10,%(iS.  Negllgenoe.  Pear- 
ton  V,  The  Milwaukee  <fc  St.  Paul  B.  Co., 
4u9. 

Allen  y.  Cerro  Gordo  County,  81,  54.  Plead- 
ing.   Hanna  v.  Hawes  et  at.,  442. 

Allen  y.  Loring,  8t,  499.  Lien.  Jordan  v. 
Wimer,  et  al,  TO. 

AUen  T.  Pegram,  16,  164.  Practice.  Mur- 
phy V.  The  C,  B.  I,  db  P.  B,  C9.,  664. 


Arnold  V.  Potter,  22, 194.  Usury.  Au$tiH9. 
Walker  et  at..  629. 

Austin  V.  Barrett,  44,  4S8.  Tenant  In  com- 
mot;.    Hume  v,  Byrne  et.  al.,  288. 

Auter  V.  Miller,  18,  40d.  Specific  Perform- 
ance. Parsons  v.  OHber*,  llouge  <fe  (7o..  36. 

Barlow  v.  The  C,  R.  I.  <fc  P.  R.  Co.,  29,  «76. 
Highways.    Daties  v.  Uuebner,  570. 

Barrett  V.  Dean,  21,  428.  Ooiitract.  SigUr 
V.  Wick,  69X 

Bartruff  y.  Remey,  16,  257.  Statut«9.  Starr 
V.  The  City  of  Burlington,  92. 

Beardsley  y.  Bridgman,  17,  290.  Slander. 
Prime  v.  Eastwood,  612. 
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Behrenfl  v.  MoKenzle,  33,  833.    Injunction. 

Wallace  et  al.  v.  York  et  aUj  8S. 
Bennott  v.  Fisher,  26,  4-7.     OoratiTe  act 

Paliner  r.  Uoward  Cotintfjt  04. 
BUck  V.  Black,  4U,  88.  Mortgage.  Hharplets 

V.  Gf'(gfjt  Col. 
Blake  v.  Coats  et  al.,  3  Q.  Oraeue,  648.  Bent. 

Towmend  dt  Knaup  v.  Isenberger  et  ai,, 

on. 

Bradford  t.  Limpus,  10,  35.  Contract.  Sig- 
Ur  f.  Wicky  (iOl. 

Bradley  v.  Jefferson  County,  4  Q.  (Jreene.  SO. 
County  Officer.  Washington  County  v. 
JoneSf  20.'5. 

Brady  v.  Shinklo,  40.  576.  Highway.  Barr 
f.  The  fify  of  Oskalonta  et  at.,  278. 

Brooks  V.  Payne,  38,  263  Highway.  The 
^tafe  V.  Wagner  (>t  al. ,485. 

Brown  V.  Bridges,  31,  l;i8.  Adverse  posses- 
sion.   M''f/rr  V.  WelgmaUf  5w2 

Bry&nt  v  WiUiams,  il,  ;«9.  Tender.  Par- 
sons V.  Nutrug  ct  al.,  4JJ. 

Bulkley  v.  CaUanun  32,  401.  Tax  deed. 
Gould  V,  Thompson  et  aL,  451. 

Bums  V.  Bynie  ct  al ,  45,  28.  Ouster.  Rey- 
nolds V.  Wilmeth,  OW. 

Bntterfleld  v.  Wicks,  44, 310.  Dower.  Briggs 
V.  Briggs  et  at,,  310. 

Byingtou  V.  McCadden,  31,  216.  Instruction. 
The  State  v   Thompson,  -115. 

Oadle  T.  The  Mubcatino  Western  R.  Co.,  44, 
11.  Railroads.  Frith  c.  The  City  of 
Dubuque  and  The  C.  />.  <fe  M  S.  Co.,  441. 

Oanaday  v  Johnson,  40,  5S7.  Evidence.  Sis- 
ters of  Visitation  et  al,  v.  Glass  et  al., 
157. 

Cannon  v.  Iowa  City,  84,  003.  Evidence. 
Carman  v.  lioennan,  138. 

CedarFalls&M.R.  Co.  V.Rich,  33, 113.  Rail- 
road Tax.    Header  v,  Lowry,  6c8. 

Cedar  Uapids  ft  Mis.  R.  R.  Co.  v.  Carroll 
County,  41,  153.  Taxation.  The  8,  C.  <fe 
St.  l\  R.  Co.  V.  The  County  of  Osceola 
et  a/.,177. 

Chicago,  Newton  k  Southwestern  B.  Co.  y. 
The  Mayor  of  Newton,  3ti,  299.  Railroads. 
The  CUy  of  Council  BiutJts  v.  The  K.  C, 
8t.  J.  (fc  C.  B.  R.  Co.,  3.)5. 

CUilds  V.  Shower,  18.  261.  Constitutional 
law.  The  City  of  Keokuk  t.  The  Keo- 
kuk Northern  Line  Packet  Co.,  211. 

City  of  Clinton  v.  The  C.  R.  &  M.  R.  Co.,  24, 
455.  Railroads.  The  City  of  Council 
Bluffs  V.  The  K.  C,  St.  J.  db  C.  B.  R.  Co., 
355. 

City  of  Des  Moines  t.  Layman,  21, 153.  Con- 
stitutional law.  The  City  of  Keokuk  v. 
The  Keokuk  Northern  Line  Packet  Co., 
211. 

City  of  Dubuque  v.  Stout,  82,  80.  Cities. 
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Sisters  of  Visitation  et  al.  v.  Glass  et  al.,  46, 

154.  Practice  in  the  Supreme  Conrt.  Ross 

V.  McQ-jiston  et  al.,  140. 
Smith  k  Co.  V.  McLean,  24,  822.    Mortgage. 

Ivins  V.  Mines,  75. 
Stapleton  v.  King.  88,  88.    Receipt.     Wil- 

liumson  v.  Reddish,  651. 
State  V.  Arthur,  28,  480.    Instructions.    The 

State  V.  Thompson,  416. 
State  V.  Ghovin,  7. 201.    RaHroads.  Paine  v. 

The  C„  R.  I.  A  P.  R.  Co  ,  572, 
State  V.  Collins,  88.  86      Evidence.      The 

State  V.  Hayden,  18. 
State  V.Davis,  41, 311.    Practice.    The  StaU 

V.  Elliott.  487. 
SUte  V.  Felter,  25, 67.    Evidence.    Butler  v. 

The  St.  Louis  Life  Ins,  Co  ,  99. 
State  V.  Guycr,  6,  263.  Evidence.    The  State 

V.  Bernard,  885. 
State  V.  Higdon,  88,  262.  Criminal  law.    The 

State  V.  8owman,  419. 
State  V.  Hull,  26. 292.    Evidence.    The  State 

V,  Hayden,  14. 
State  V.  Jarvis,  21,  45.    Criminal  law.    The 

State  V.  White,  827. 
State  V.  Norton,  41, 430.  Intoxlcattug  liquors. 

The  State  V  Findley,^0&. 
State  V  Orwlg,  25,  280.    Practice.    Hobart 

V.  Hobart,  5J8,  et  seq. 
State  V.  Ostrander,  18,  485.    Evidence.     The 

State  V.  Hayden,  13. 
State  V.  Pratt,  20,  267.     Practice.    Becker  t, 

Becker.  240. 
State  V.  Rankin,  8,  856.  Evidence.  The  State 

V.  Bernard,  831. 
State  V.  Squires,  26.  840.    Statute.    Palmer 

V.  Howard  County,  64;  ^tarr  v.  City  qf 

Burlington,  92. 
State  V.  Stickley.  41,  282.    Evidence.  Butler 

V.  St.  Louis  Life  Ins.  Co.,  97. 
SUte  V.  Woodson  41,  424.    Evidenoe.    The 

State  V.  Elliott,  490. 
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Sterling  School  Furniture  Co.  v.  Harvey  et 

at,,  46,  406.   School  District.    Nicodemus 

V.  Harvey  et  at.,  711. 
Stevenson  v.  Greenlee,  15,  96.    Practice  in 

the  Sapreme   Court.    Murphy  v.  John- 

sorit  58. 
Stewart  v.  The  Board  of  Superrlsors  of  Polk 

County,  8U,  9.    ConsUtutional  law.    Th€ 

City  of  Council  Bli^ffs  v.  The  K,  C,  St. 

J.  <fe  C.  B,  B.  Co.,  866. 
Stewaitv   Johnston  &  Co.,  41,  435.     Injunc- 
tion.   Fargo  <fc  Co.  v.  Ames  et  aL,  497. 
Stewart  v.  Phelps,  89, 18.    Damages.  Cham- 
berlain v.  Collineon  et  a/..  438. 
Sturgeon   v.   Perron,   14,  ItiO.    New  Trial 

Wayt  V.  The  B.  C.  B.  <t  M.  B,  Co,, 

220. 
Taggart  k  Taggart  y.  Wood,  20,  2^6.  Equity. 

Fareons  v.  Hutting  et  al.,  406. 
Tallman  t.  The  Treasurer  of  Butler  Countr, 

12,  531.    Taxation;    Sully  v.  Boorbaugh, 

455. 
Trayer  y.  Boeder,  45, 272.  Conveyance.  Dun- 

bar  V,  Stickler  et  al,,  888. 
Treadway  v.  The  8.  C.  k  St.  P.  R.  Co.,  40, 

626.    Evidence.    Cramer  v.  The  City  of 

Burlington,  630. 
Utter  V.  Crane,  87,  681.     Mechanic's  lien. 

Meare  <t  Hayt  v.  Stubbs  <t  Co,  et  al,, 

676. 
Vance  v.  The  District  Township  of  Wilton, 

23,  4U8.    School  District.     Ind,  School 

Diet,  of  Lowell  v.  The  Ind.  School  Diet. 

of  Dueer,  894. 


Van  Driel  v.  Bosierz,  26,  675.  Conveyance*. 
Townsend  <fc  Knupp  v.  Isenberger  et  al , 
672. 

Van  Shaack  v.  Bobbins,  86,  301.  Tax  sale. 
Ellie  V.  Feck  et  al.,  114. 

Viele  V.  The  Oermania  Ins.  Co..  26, 9.  Insur- 
ance. Young  <t  Co.  v.  The  Hartford 
Fire  Im  Co,,  880. 

Vredenburgh  v.  Snyder,  6,  89.  Judgment. 
Meek  V,  Meek,  296. 

Walker  v.  Plummer,  41,  697.  Practice  in  tiie 
Supreme  Court.  Bicharde  et  al.  v.  Hin- 
trager,  254. 

Walker  v.  Plumer,  44,  406.  Practice  in  the 
Supreme  Court.  Jordan  v.  Wimer  et  al., 
66. 

Wafers  v.  Steamboat  Mollie  Dozier,  04,  192. 
ConstituUonal  law.  The  City  of  Keokuk 
V.  The  Keokuk  northern  Line  Facket 
Co.,  211. 

Way  V.  The  111.  Cent.  B.  Co.,  85,  685.  Prac- 
tice. Murphy  v.  The  C,  B.I.  db  F.  B. 
Co,,  604. 

West  V.  Whitaker,  87,  694.  TaxaUon.  Snell 
V,  The  City  of  Fort  Dodge  et  al.,  568. 

Williams  v.  Williams,  86,  69S.  Practice  in 
the  Supreme  Court.  Sietere  qf  Visitation 
et  al,  V.  Olaes  et  al..  156. 

Zorger  v.  Township  of  Bapids,  36, 175.  Juris- 
diction,   vattellv.  Lowry  et  al.,  482. 

Zuver  v.  Lyons,  40,  510.  Devise.  Hanna 
t.  Hawes  et  al.,  440. 

Zuver  V.  Lyons,  40,  510.  Fraud.  Jones  v. 
Hetherington  et  al,,  683. 


CITIZENSHIP. 

1.  Removal  pbom  countby.    Removal  from  the  coimtiy  and  residence 

mider  another  government  for  a  period  of  years  does  not  deprive  one 
of  his  citizenship  in  this  country.     The  State  v.  Adams,  99. 

2.  Citizenship  op  child.    The  citizenship  of  the  child  is  determined  by 

that  of  the  father,  and  though  the  latter  reside  in  another  country  the 
child  will  be  a  citizen  of  this  if  the  father  has  not  forfeited  or  surrendered 
his  allegiance  thereto.    Id. 

3.  MiLiTABT  8BBVICE.    Involuntaty  military  service  in  a  foreign  army  by 

a  citizen  of  this  country,  and  the  acceptance  of  a  bounty  therefor,  does 
not  have  the  e£Eect  to  deprive  him  of  his  citizenship  here.    Id. 

See  Statute  op  Limitations,  1. 


CLERK  OP  THE  COURT. 

1.  Compensation  of:  pbobate  business.  Prior  to  September  1,  1873, 
the  board  of  supervisors  was  authorized  to  allow  the  clerk  a  reasonable 
compensation  for  services  in  probate  matters,  in  addition  to  the  fees 
then  allowed  him  by  law,  but  such  compensation  could  not  exceed  the 
amount  collected  by  him  for  probate  business.  Washington  County  p. 
Jones,  260. 


2.  :  HOW  TO  be  paid.    The  compensation  of  the  clerk  was  limited  to 

$2,000  a  year,  but  this  was  to  be  paid  out  of  the  fees  of  his  office,  and 
if  they  were  less  than  that  amount  exclusive  of  the  fees  collected  for 
probate  business,  his  compensation  was  correspondingly  less.    Id, 


:  LIMIT  OP.    Under  the  Code,  his  entire  compensation  for  all  offi- 
cial services  is  limited  to  $2,000  per  annum.    Id. 
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:— :  DEPUTY.  He  is  entitled  in  addition,  however,  to  such  an  allow- 
ance for  the  hire  of  a  deputy  as  may  be  reasonable,  in  view  of  the  amount 
of  labor  demanded  by  the  duties  oi  his  office.    Id, 


COMMON  CARRIER. 

Contract  op  afpretghtment:  principal  and  agent.  A  contract  of 
affreightment  made  by  the  consiffnor  for  the  consignee  is  binding  ux)on 
the  latter,  and  in  the  absence  of  fraud  or  mistake  he  will  be  conclu- 
sively presumed  to  know  its  stipulations.  Robinson  Bros,  dk  Gifford  v. 
The  Merchants'  Despatch  Transportation  Co,,  470. 

:  VALID  IN  ANOTHER  STATE.    If  such  acontract  is  valid  under  the 

laws  of  the  State  where  it  is  made,  it  will  be  binding  upon  the  con- 
signee who  may  be  the  resident  of  another  State.    Id, 


:  BILL  OP  LADING.  Where  a  contract  of  affreightment  is  evi- 
denced by  a  bill  of  ladinff  which  is  partly  i)rinted  and  partly  written  the 
contract  is  to  be  gathered  from  the  whole  instrument,  and  a  stipulation 
that  the  carrier  will  transport  the  merchandise  '*  without  tonsfer,  in 
cars  owned  and  controlled  by  the  company  "  constitutes  apart  thereof, 
a  breach  of  which,  occasioning  a  loss  of  the  ^oods  by  nre,  does  not 
entitle  the  carrier  to  the  i)rotection  of  another  stipulation  of  the  blQ  of 
lading,  that  the  carrier  will  not  be  responsible  for  such  a  loss.  Seevers, 
J.,  dissenting.    Id, 


:  damages.    In  an  action  for  damages  for  the  loss  of  goods  under 

such  a  contract  the  plaintiff  is  entitled  to  interest  on  their  value,  at  six 
per  cent,  from  the  time  when  they  ought  to  have  been  delivered.    Id, 


,      CONSTITUTIONAL  LAW. 

1.  Statutes  not  embraced  in  Code:  swamp  land  pund.  Statutes  which 
are  public  and  special,  whose  subjects  are  not  revised  in  the  Code,  are 
not  repealed  unless  their  provisions  are  repugnant  to  the  enactments  of  the 
Code,  and  in  this  class  are  included  the  statutes  upon  the  subjects  of 
Swamp  Lands  and  the  Swamp  Land  Fund.  Gray  et  al,  v.  Mount  et 
al,,  591. 

See  Contract,  4. 

Municipal  Corporations,  15, 16. 

Practice  in  the  Supreme  Court,  5. 

Railroads,  5,  6,  7. 

Statute  op  Limitations,  4, 

Vendor's  Lien,  2. 


CONTRACT. 

1.  Rescission.  An  executory  contract  may  be  rescinded  upon  a  failure  by 
the- obligor  to  perform  the  conditions  thereof,  and  a  restoration  of  him, 
or  an  offer  to  restore  him,  to  the  position  he  occupied  when  the  contract 
was  entered  into.    Anderson  v,  Haskell  et  al,,  45. 
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2.  :  TITLE  BOND.    A  party  is  not  boand  to  accept  money  in  payment 

for  land  and  surrender  a  Dond  therefor,  if  payment  is  offered  before  the 
time  fixed  in  the  contract,  nor  will  such  offer  prevent  him  from  rescind- 
ing the  contract  if  payment  is  not'  made  according  to  its  terms.    Id, 

3.  Construction:  swamp  lands.    Where  a  proposition  for  appropriating 

the  swamp  and  overflowed  lands  of  a  county  to  aid  in  the  construction 
of  a  railroad  had  been  ratified  by  the  voters  of  a  county,  and  a  contract 
in  accordance  therewith  had  been  made  with  the  company,  field,  that 
the  contra/3t  could  not  be  extended  to  embrace  a  cash  indemnity  paid  by 
the  government  to  the  county  for  swamp  lands  sold  before  selection. 
Palmer  V.  Howard  County,  61. 

4.  Curative  act:  constitutional  law.    A  subseouent  act  of  the  legisla- 

ture, whose  preamble  recited  that  "  the  proceeds  '  of  the  swamp  lands 
had  been  donated  to  the  company,  was  held  invalid  to  support  its  claim 
to  the  indemnity.    Id. 

5.  Construction  op:  railroad.    Where  a  party  agreed  that  he  would 

give  to  a  luilway  company  a  sum  named  if  the  railway  should  be 
constructed,  and  a  train  running  to  ''within  one  mile  of  Elkport  Post 
Office  *'  at  a  time  specified,  and  the  road  was  built  at  the  time  named  in 
the  contract  and  the  depot  located  within  one  mile  of  the  post  office,  and 
on  the  day  specified  a  passenger  train  ran  to  a  point  within  two  hundred 
yards  of  the  depot,  it  was  held  that  the  company  had  substantially  com- 
plied with  the  terms  of  the  contract  and  the  subscriber  was  liable  thereon. 
The  C.  D.  dt  M,  R,  Co.  v.  Schewe,  79. 

6.  Sale  op  good  will.     A  contract  for  the  sale  of  the  good  will  of  a 

business  does  not  bind  the  vendor  to  abandon  his  trade  or  occupa- 
tion, and  he  may  serve  as  an  employe  of  one  who  is  engaged  in  the  same 
kind  of  business  in  the  same  place.    Grimm  v.  Warner  et  al.,  106. 

7.  Interpretation  op.    ITie  doctrine  of  surplusage  does  not  apply  to 

contracts^  and  while  words  which  are  meamngless  ihay  be  disregarded, 
those  which  have  a  meaning  must  be  considered  in  ascertaining  the  in- 
tention of  the  parties.     The  City  of  Decorah  v.  Kesselmeier  et  al.,  166. 

8.  :  BOND.    A  bond  provided  for  a  forfeiture  if  the  defendant  should 

sell  **  any  vinous  or  malt  liquors  to  any  intoxicated,  card-playing,  what- 
soever person  or  habitual  drunkard'':  Held,  that  it  was  intended  to 
prohibit  the  sale  to  an  intoxicated  and  card-playing  person.    Id, 

9.  Appreightment.    A  contract  between  a  shipper  and  a  transportation 

company  stipulated  that  the  latter  would  ship  the  goods  of  the  former 
to  two  points  named  at  Mie  lowest  rates;  it  appear^  that  to  one  of  the 
points  specified  the  company  had  carried  the  goods  of  another  party  at 
lower  rates  than  those  of  the  party  to  the  contract:  Held,  that  tJiis  en- 
.  titled  him  to  recover  back  from  the  company  the  difference  only  upon 
the  goods  shipped  to  that  {particular  point,  and  not  upon  tJiose  carried  to 
both  the  destinations  mentioned  in  tne  contract.  Murphy,  Neal  dt  Co, 
et  al,  V,  Creighton,  179. 

10.  Construction  op:  rescission.  Where  the  owner  of  a  horse  placed 
him  in  the  hands  of  another  to  be  trained  and  driven  for  a  spedfied 
time,  reserving  to  himself  the  ri^ht  to  take  possession  of  the  animal 
whenever  he  became  dissatified  with  the  manner  in  which  he  was  kept 
and  trained,  he  was  not  entitled  to  take  the  horse  frem  the  trainer  with- 
out showing  some  negli^nce  or  ill  treatment  on  the  part  of  the  lattcar, 
or  other  grounds  justifymg  him  in  rescinding  the  contract.  Barr  v.  Van 
Duyn,  228. 
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11.  :  DAMAGES.    The  trainer  was  entitled,  after  the  rescission  of  the 

contract,  to  the  reasonable  value  of  his  services  in  training  and  keeping 
the  horse  during  the  time  he  was  in  his  possession.    Id, 

12.  When  MADE  ON  SUNDAY:  transferee  not  prejudiced,  a  written 
contract  made  on  Sunday,  but  bearing  the  date  of  another  day  of  the 
week,  may  be  transferred,  and  will  be  enforced  in  the  hands  of  a  trans- 
feree in  good  faith  and  without  notice.    Johns  v.  Bailey  et  aL,  241. 

13.  Subsequent  promise:  consideration.  If  one  leases  land  to  which 
there  is  no  road  to  another  party,  but  subsequentlv  promises  to  procure 
one,  the  fact  that  without  the  road  the  lessee  would  not  be  able  to  pay 
his  rent  does  not  constitute  a  sufficient  consideration  for  the  promise. 
Handrahan  v.  O' Regan,  298. 

14.  :  disadvantage  to  promisee.    While  disadvantage  accruing 

to  the  promisee  may  constitute  a  sufficient  consideration  for  a  promise, 
yet  it  must  appear  that  the  disadvantage  was  suffered  at  the  request  of 
the  promisor,  express  or  implied.    Id, 

15.  Construction  op.  Where  a  party  undertook  to  cut  all  the  timber  ui)on 
a  certain  piece  of  land,  but  sul^equently  and  in  the  same  contract  it  was 
stipulated  that  he  should  not  be  required  to  cut  any  which  would  cost 
more  than  fifty  per  cent  above  the  ordinary  price  of  cutting,  held^  that 
the  contract  did  not  contemplate  the  cutting  of  all  the  wood  unless  the 
average  cost  should  be  above  the  maximum  fixed  in  the  contract,  but 
that  he  was  not  bound  to  cut  any  particular  cord  of  the  wood  which 
woald  exceed  the  price  fixed.     Wadleigh  v.  Shaw  et  al.,  535. 

16.  Vendor  and  vender:  demand.  Where,  by  the  terms  of  a  contract 
between  vendor  and  vendee,  the  purchase  price  of  merchandise  was  to 
be  paid  m  cash  or  the  notes  of  third  parties,  at  the  option  of  the  vendee, 
the  indebtedness  of  the  vendee  accrued  upon  the  deUveiy  of  the  mer- 
chandise, and  a  demand  for  the  notes  need  not  be  shown  to  entitle  the 
vendor  to  a  right  of  astion  thereon.  The  Davis  Sewing  Machine  Co.  v, 
McGinnis  et  a/.,  538. 

17.  Construction  of.  Where  a  contract  provided  for  the  delivery  of  one 
hundred  thousand  brick,  to  be  counted  and  enumerated  according  to  the 
custom  of  bricklayers,  held,  that  the  contractor  was  bound  to  furnish 
only  the  number  specified  according  to  such  estimate,  even  though  as  a 
matter  of  fact  the  number  was  less  than  one  hundred  thousand.  Brown 
V.  Cole  et  aL,  601. 

18.  Competency  of:  custom.  It  is  competent  for  parties  to  enter  into  a 
contract  in  accord  with  an  established  usage  or  custom  recognized  by 
both,  and  the  contract  wiU  be  binding  upon  them.  Hughes  v.  Stanley ^ 
622. 

19.  .    The  present  case  distinguished  from  Johnson  v.  Brown,  37 

Iowa,  200.    Id, 

20.  Receipt  for  grain:  warehousebcan.  While  the  receipt  of  a  ware- 
houseman for  grain  received  by  him  may  be  evidence  indicating  that  tiie 
transaction  is  a  sale,  yet  it  will  not  be  received  to  defeat  the  conditions 
of  an  oral  agreement  between  the  parties.    Id. 

21.  Vendor  and  vendee:  forfeiture.  Where  a  contract  for  the  sale 
of  land  provided  that  '*  if  the  party  of  the  second  part  fails  to  make 
payment  at  tlie  time  stipulated,  or  fails  to  pay  the  taxes  when  the  same 
are  due,  the  lots  above  descnbed  shall  be  considered  forfeited;"  held, 
that  the  forfeiture  was  to  be  at  the  option  of  the  vendor,  and  that  the 

Vol.  xlv — 46 
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mere  payment  of  taxes  for  his  own  protection  did  not  imply  tbat  he 
elected  to  consider  the  lots  forfeited  and  the  contract  void.  Sigler  v. 
Wick,  690. 

See  Common  Carrier,  1-4. 
Evidence,  1, 17. 
Minor. 
Principal  and  Agent,  1. 

RAIIiROADS,  8. 

Services,  2. 
Vendor's  Lien,  3. 


CONVEYANCE. 

1.  Covenants.    The  jjrantor  cannot  escape  liability  upon  the  covenants  in 

a  deed  on  the  ground  of  mistake  therem  when  tae  deed  expressed  what 
both  parties  intended,  and  he  was  simply  mistaken  as  to  the  legal  effect 
of  the  instrument.    Gerald  v.  Elley,  322. 

2.  :  RIGHT  OP  WAT.    The  fact  that  the  grantee  knew  of  the  existence 

of  a  railroad  over  land  conveyed  to  him  with  the  usual  covenants  of  war- 
ranty, will  not  entitle  the  grantor  to  a  reformation  of  the  deed  excepting 
such  incumbrance  from  its  covenants.    Id. 

3.  Expressed  CONDITION.    Where  a  conveyance  is  made  upon  a  condition, 

the  condition  expressed  in  the  deed  must  be  conclusively  presumed,  m 
the  absence  of  fraud,  accident  or  mistake,  to  be  the  only  condition,  and 
if  that  is  kept  the  title  cannot  be  assailed.  Dunbar  v.  Stickler  et  al., 
384. 

4.  — :  TIME  OF  PAYMENT.    Where  the  time  of  payment  fixed  in  a  deed 

is  upon  a  day  8i>ecified  *'  if  required  or  demanded,"  a  reasonable  time  is 
allowed  after  demand  in  which  payment  may  be  made.    Id. 

5.  :  CONSIDERATION.    A  Conveyance  will  not  be  deemed  voluntary 

and  improvident  when  made  in  consideration  of  an  agreement  for  the 
payment  of  money  which  is  enforceable  in  an  action  at  law.    Id. 

6.  When  not  fraudulent:  judicial  sale.    Where  a  party  who  is  in- 

debted to  another  procures  a  conveyance  of  real  estat-e  which  he  has 
Eurchased  to  be  made  to  the  creditor,  and  the  latter  receives  it  in  good 
uth  with  no  other  apparent  intention  than  to  secure  his  claim,  his  ti*le 
will  not  be  defeated  by  a  subsequent  confession  of  judgment  by  his 
grantor  in  favor  of  another  creditor,  and  a  sale  of  the  property  under 
execution  issued  upon  the  judgment.  Moss  dt  Co.  v.  bearing  et  a/., 
530. 

7.  Administrator.    Where  a  father  conveyed  to  his  sons,  with  covenants 

of  wanran^,  certain  realty  upon  which  there  were  incumbrances,  held, 
that  after  his  death  the  incumbrances  were  debts  of  his  estate  and  not 
of  Ids  grantees.    Sharpless  v.  Gregg,  649. 


See  HoBiESTEAD,  2. 

Landlord  and  Tenant,  8. 
Will,  5-7. 
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*   CORPORATION. 

1.  Liability  op  stockholdeii:  jurisdiction.  Where  the  assets  of  a 
corporation,  with  assessmenttt  upon  the  shares  of  stockholders,  are  suffi- 
cient to  meet  the  corporate  obUgations,  the  stockholders  are  not  liable  in 
addition  to  an  amount  equal  to  their  shares  of  stock,  and  the  question 
of  such  sufficiency  can  be  determined  in  an  action  at  law.  Stewart  v. 
Lay,  604. 

limitation  of.    The  liability  of  one  stockholder  is  not  limited 


by  the  amount  which  can  be  collected  from  other  stockholders.    Id, 

3.  :  acts  op  receiver.  The  fraudulent  acts  or  neglect  of  the  re- 
ceiver of  an  insolvent  corporation  constitute  no  defense  to  an  action 
against  a  stockholder  for  contribution.    Id. 

4.  :  EQUITIES  BETWEEN  STOCKHOLDERS.  The  liability  of  the  stock- 
holder is  separate  from  that  of  the  other  stockholders  and  may  be  enforced 
in  an  action  at  law,  in  which  it  is  not  essential  to  the  establishment 
of  his  liability  that  the  equities  between  him  and  his  associates  be 
determined.    Id, 

See  Garnishment,  1,  2. 

Railroads. 


COUNTY  AUDITOR. 

1.  Liability  op  sureties:  compensation  op.     The  sureties  upon  the 

bond  of  a  county  auditor  are  liable  for  any  overdrafts  he  may  have  made 
bv  issuing  warrants  payable  to  himself  and  receiving  from  the  treasurer 
the  amount  thereof,  in  excess  of  the  compensation  allowed  him  by  ihe 
board  of  supervisors.    Mahaska  County  v,  Ruan  et  al.y  328. 

2.  -:  school  fund  judgment.     The  auditor  is  not  authorized  to 

receive  money  collected  upon  judgments  in  favor  of  the  school  fund,  and 
his  sureties  are  not  liable  for  an  amount  thus  collected  and  paid  by  the 
clerk  to  the  auditor.    Id. 

See  Highway,  7,  8. 


COUNTY  SEAT. 

1.  Relocation  op:  power  op  supervisors.    The  board  of  supervisors  are 

not  authorized,  after  a  petition  and  remonstrance  have  been  presented 
to  them  respecting  a  change  in  the  location  of  a  county  seat,  to  consider 
an  application  by  any  number  of  the  signers  that  their  names  be 
stricken  from  the  remonstrance.    Loomis  et  al.,  v.  Bailey  et  o/.,  400. 

2.  :  petition.     To  entitle  the  applicants  to  a  submission  of  the 

question  to  the  people,  the  number  of  signers  to  the  petition  should  not 
only  be  at  least  one-half  the  legal  voters  of  the  county,  but  should  also 
be  greater  than  the  number  of  remonstrants  thereto.    Id. 


CRIMINAL  LAW. 

Practice:  continuance.  The  defendant  is  not  entitled  to  a  contin- 
uance for  the  reason  that  a  witness  examined  before  the  grand  juiy,  and 
subpoenaed  by  the  State,  is  not  in  attendance  at  the  trial.  The  State  r. 
Hay  den,  11. 
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• 

2.  Eytdenck:  impeachment.    The  minutes  of  evidence  g^ven  before  the 

grand  jury,  or  of  that  submitted  upon  preliminary  examination,  are  not 
admissible  upon  the  trial  for  the  purpose  of  impeaching  a  witness.    Id. 

3.  Indictment:  two  offenses.    An  indictment  charging  the  defendant 

with  feloniousljr  and  burglariously  breaking  and  entennj?  a  store  with 
intent  to  commit  larceny,  and  with  stealing  and  carrying  a^ay  certain 
articles  therein  contained ,  was  held  not  liable  to  the  objection  that  it 
charged  two  distinct  offenses.    Id, 

At  common  law  indictments  for  burglary  and  larceny  in 


this  form  have  been  held  not  to  be  bad  for  duplicity.    Id, 

5.  Accomplice.    The  fact  that  one  has  received  stolen  property,  knowing 

the  same  to  have  been  feloniously  obtained,  does  not  constitute  him  an 
accomplice  in  the  burglary  by  which  possession  of  the  goods  was 
acquired.    Id, 

6.  Reasonable  doubt.    Where  the  evidence  is  circumstantial,  the  jury 

need  not  be  satisfied  beyond  a  reasonable  doubt  of  every  link  in  the 
chain  of  circumstances  necessary  to  establish  defendant's  guilt;  it  is  a 
reasonable  doubt  of  guilt  arising  from  a  consideration  of  all  the  evidence 
in  the  case  which  entitles  the  defendant  to  an  acquittal.    Id, 

7.  Extent  op  punishment.     The  crime  of  which  defendant  was  con- 

victed was  the  breaking  and  entering  of  a  store,  and  stealing  therefrom 
articles  of  the  value  of  $70;  the  defendant  wa^  a  young  man,  and  the 
circumstances  of  his  offense  and  his  subsequent  conduct  did  not  indicate 
him  to  be  a  hardened  criminal :  Held,  that  bis  term  of  punishment 
should  be  reduced  from  eight  to  three  years.    Id. 

8.  Evidence:  intent.    The  ^ilty  intent  of  a  party  may  be  shown  by  his 

acts,  conduct  and  declarations  after,  as  well  as  before  and  at  the  time 
of,  the  commission  of  the  criminal  act.     The  State  v,  Lewis,  20. 

9.  :  ADMISSIONS.    When  the  admissions  of  the  defendant  are  sup- 

I)orted  by  circumstances,  a  fact  which  constitutes  but  one  ingredient  of 
the  crime  may  be  established  thereby.    Id. 

10.  Assault  with  intent  to  commit  manslaughter.  An  assault  with 
intent  to  commit  manslaughter  is  included  in  an  assault  with  intent  to 
commit  murder,  and  an  indictment  for  the  latter  offense  will  sustain  a 
conviction  for  the  former.    The  State  v.  White,  325. 

11.  Assault  with  intent  to  commit  kape:  evidence.  Under  an  indict- 
ment for  assault  with  intent  to  commit  rape,  evidence  of  previous 
assaults  upon  the  prosecutrix  is  admissible  to  show  the  intent  with  which 
the  act  charged  wa^  committed.     The  State  v.  Walters,  389. 

12.  Evidence:  another  offense.  Evidence  of  another  distinct  substan- 
tive offense  is  not  admissible  to  establish  defendant's  guilt  of  the  offense 
laid  in  the  indictment.    Id, 

13.  Practice:  instruction.  It  is  the  duty  of  the  court  to  instruct  the 
jury  that  if  they  have  a  reasonable  doubt  of  the  degree  or  character  of 
the  assault,  they  should  only  convict  of  a  lower  degree  of  crime  inclu- 
ded within  that  charged  in  the  indictment.    Id. 

14.  Attempt  to  escape:  instruction.  Whether  or  not  one  charged  with 
an  offense  made  an  attempt  to  escape  after  its  commission  is  a  question 
for  the  jury,  and  where  there  is  evidence  tending  to  show  that  the 
attempt  was  made  an  instruction  respecting  its  legal  effect  is  proper. 
The  State  v.  James,  412. 
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15.  Seduction:  previous  character.  In  a  prosecution  for  seduction  the 
previously  chaste  character  of  the  prosecutaix  is  presumed,  but  such  pre- 
sumption may  be  rebutted  by  proven  or  admitted  facts,  or  the  circum- 
stances of  the  case.     The  State  v.  Bowman,  418. 

16.  Larceny:  identity  op  property.  To  sustain  a  conviction  for  larceny 
based  upon  the  possession  of  the  stolen  prop^erty  by  the  defendant,  the 
identity  of  the  property  should  be  satisfactorily  established.  The  State 
V,  Osborne,  425. 

17.  SATiB  OP  intoxicating  liquors,  a  party  cannot  be  convicted  of  the 
unlawful  sale  of  intoxicating  liquors  upon  the  sole  testimony  of  one  m 
his  employ  that  the  witness  upon  one  occasion  sold  to  a  purchaser  a  small 
quantity  of  licjuor,  without  specifying  in  his  testimony  that  it  was  the 
property  of  his  employer,  or  that  the  latter  had  any  such  liquor  in  his 
possession.     The  State  v.  Findley,  4>6. 

18.  Evidence:  bastardy.  In  an* action  charging  a  party  with  being  the 
father  of  an  ille^timate  child,  evidence  that  the  complaining  witness 
shared  her  bed  with  one  ^ho  might  have  been  the  father  of  the  child  is 
admissible,  as  tending  to  affect  the  credibility  of  the  testimony  of  the 

•     complaining  witness.     The  State  v.  Read,  4^9. 

19.  Practice  :  jury.  Where  a  challenge  to  a  juror  for  cause  was  overruled, 
and  the  defendant  who  had  not  exhausted  his  peremptory  challenges 
failed  to  challenge  the  juror  peremptorily,  the  ruling  of  the  court  upon 
the  challenge  for  cause,  if  erroneous,  was  error  without  prejudice.  The 
State  V.  EllioU,  4«6. 

20.  Evidence:  dying  declarations.  It  is  the  province  of  the  court  to 
determine  the  competency  of  what  are  offered  as  dying  declarations,  but 
evidence  tending  to  show  whether  or  not  the  testimony  offered  is  of  the 
chaiucter  it  purports  to  be  is  admissible  for  the  enlightenment  of  tiae 
court.    Id. 

21.  :  .    Proof  that  the  deceased  was  a  materialist  could  not  be 

received  to  affect  the  admissibihty  of  his  dying  declarations.    Id, 

22.  :  .    Such  proof,  however,  is  competent  for  the  purpose  of 

assailing  the  credibiHty  of  the  witness  and  lessening  the  weight  of  his 
dying  declarations.    Id, 

23.  :  APPiDAViT.  An  affidavit  not  in  the  language  given  by  the  de- 
ceased to  the  party  who  drew  it,  and  not  read  over  to  nim  after  being 
written  out,  is  not  admissible.    Id. 

24.  :  THREATS.    Evidence  of  threats  made  by  deceased  against  the 

defendant  and  not  communicated  to  him,  is  not  admissible.  To  this  rule 
the  only  exception  occurs  where  violent  threate  are  made  by  the  d.^ceased 
a  short  time  before  the  occurrence,  and  the  question  arises  whether  or  not 
the  defendant  perpetrated  the  act  in  self-defense.    Id, 

25.  Intoxicating  liquors:  nuisance.  The  selling  of  intoxicating  liquors 
for  any  purpose  whatever,  without  i)ermi8sion  nrst  obtained  from  the 
board  oi  supervisors,  is  ai^  nusdemeanor,  and  any  person  who  uses  a 
building  for  this  purpose  is  gruiity  of  committing  a  nuisance  and  may 
be  punished  therefor.     The  State  v.  Way  nick,  516. 

26.  Larceny.  Where  one  sold  a  steer  which  had  been  placed  in  the  pound, 
claiming  the  animal  as  his  own,  and  showed  upon  the  trial  that  ne  had 
owned  one  resembling  it  in  appearance,  but  failed  to  prove  that  his  ani- 
mal had  strayed  away  or  that  he  had  made  inquiry  for  it,  held,  that  his 
conduct  was  inconsistent  with  a  claim  of  ownership  in  the  property. 
TJte  State  v.  Hunt,  673. 
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27.  :  WHAT  CONSTITUTES  "TAKING."    The  sale  of  the  animal  to 

another,  and  authoriziDfi^  him  to  take  the  animal  &om  the  pound,  consti- 
stuted  such  a  *'  taking '°  as  made  the  act  his  own.    Id. 

See  Evidence,  14. 

New  Trial,  6. 


CUSTOM. 
See  Contract,  18. 

DAMAGES. 

• 

1.  Amount  of:  personal  injury.    In  an  action  for  damages  for  personal 

iiVJuries,  the  amount  of  the  award  for  loss  of  power  to  earn  mone^r,  and 
for  pain  and  an^ish  suffered  by  reason  of  tne  injury,  rests  witmn  the 
discretion  of  the  jury.     Morris  v.  The  C,  B.  d:  Q.  R.  Co.,  29. 

2.  When  recoverable.    Damages  are  recoverable  only  when  they  are  the 

proximato  consequence  of  the  act  complained  of,  and  not  when  they  are 
the  secondary  results  thereof,  either  atone  or  in  combination  with  other 
circumstances.    Georgia  v.  Kepford,  48. 

8.  :  SLANDER.     An  action  for  divorce  on  the  ground  of  inhuman 

treatment,  alleged  to  have  been  occasioned  by  a  char^  of  larceny  and 
adultery  against  the  husband,  cannot  he  made  the  basis  of  an  action  for 
damages.    Id. 

4. : .    Desertion  of  the  husband  by  the  wife  in  consequence 

of  the  publication  of  a  charge  against  him  for  larceny  and  adultery  is  not 
such  a  natural  and  proximate  consequence  of  the  slander  as  to  entitle 
him  to  special  damages  therefor.    Id. 

5.  :  -; ^.  Semble,  that  if  the  charge  had  been  made  for  the  pur- 
pose of  inducing  the  desertion,  special  damages  would  have  been  recov- 
erable therefor.    Id. 

6.  Future  physical  suffering.     While  future  physical  suffering  is  a 

proper  element  of  damages,  yet  the  damages  should  be  limited  to  such 
as  would  result  with  reasonable  certainty  from  the  iigury  complained 
of  and  should  not  be  left  to  mere  coigecture.  Fry  v.  The  Dubuque  ^ 
Southwestern  R.  Co.,  416. 

7.  Nuisance:  continuance  of.    Whenever  a  nuisance  is  of  such  a  char- 

acter that  ite  continuance  is  necessarily  an  injurv,  and  when  it  is  of  a 
permanent  character  that  will  continue  without  change  from  any  cause 
out  human  labor,  then  the  damage  is  an  original  damage  and  may  be 
at  once  fully  compensated.  Powers  v.  The  City  of  Council  Bluffs, 
652. 

8.  :  successive  actions.     Successive  actions  are  not  allowed  for 

damages  resulting  from  negligence  combining  with  a  natural  cause, 
however  gradual  the  operation  of  the  cause,  and  they  will  only  lie  where 
the  defendant  is  continuously  in  fault.    Id. 


9.  :  MUNICIPAL  corporation:  statute  of  limitation.    Where 

the  defendant,  a  citv,  had  constructed  a  ditch  along  a  street  b^  plain- 
tiff's prei)erty  in  sucn  a  negligent  and  unskillful  manner  that  his  prop- 
erty was  ipjured  thereby,  it  was  held  that  the  damage  resulting  from 
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the  construction  of  the  ditch  was  original  damage,  and  that  the  right 
of  action  was  baned  in  five  years  from  the  time  when  the  iigiiry  to  the 
property  began.    Id. 

See  Common  Cakbiek,  4. 

Contract,  11. 

Evidence,  19. 

Highway,  5,  6. 

Injunction,  1. 

Principal  and  Agent,  6. 

Railroads,  9,  10, 11,  16,  17. 

Slander,  6. 

DEED. 

1.  Construction:  distances  and  areas.  Where  the  distances  and  areas 
in  the  description  of  a  deed  do  not  correspond  so  as  to  describe  the  same 
quantity  of  Jand,  the  terms  describing  the  distances  will  control  that  de- 
scribing the  area,  and  measure  the  quantity  conveyed,  in  the  absence  of 
words  mdicating  that  the  latter  is  to  prevail.  Sanders  et  al,  v.  Godding 
et  al.j  463. 

See  Evidence,  17. 

DIVORCE. 
See  Practice,  12-18. 

DOWER. 

1.  Sale  op  realty:  res  adjudicata.  Where  an  administrator  instituted 
proceedings  in  the  probate  court  for  the  sale  of  realty  to  discharge  tho 
debts  of  decedent,  making  the  widow  a  party,  and  process  was  duly 
served  upon  her,  and  the  land  sold  under  the  order  of  court,  held,  that 
the  riffht  of  the  widow  to  dower  was  abjudicated  in  the  proceedings  for 
the  s^e  of  the  land,  and  that  she  could  not  afterwaxd  maintain  an  action 
therefor.    Olmsted  v,  Blair  et  al,  42. 

ELECTION. 

1.  Form  op  ballot:  taxation.    When  the  question  of  voting  a  tax  in  aid 

of  a  railway  company  was  submitted  to  the  voters  of  a  township,  and 
the  trustees  prescribed  that  the  ballots  should  have  written  upon  them 
the  words  *.*For  Taxation  '*  or  ** Against  Taxation,"  and  certam  electors 
cast  ballots  bearing  the  words  "Against  taxation  for  the  benefit  of  rail- 
road companies  or  any  other  monopolies  to  the  indebtedness  of  the  poor 
man:'*  Held,  that  such  ballots  should  be  counted  the  same  as  if 
they  were  in  tne  form  prescribed  by  the  trustees.  Cattell  v.  Lowry  et  al,^ 
478. 

2.  Proposition  por  outlay  op  money.    In  the  submission  to  the  electors 

of  a  proposition  for  the  9utlay  of  money,  two  distinct  objects,  each  call- 
ing for  a  certam  specifie'd  amount  of  funds,  cannot  be  mcluded  in  one 
proposition,  so  that  the  voter  shall  be  unable  to  vote  for  the  one  and 
against  the  other.    Gray  et  al.  v.  Mount  et  al.,  591. 

See  Swamp  Land,  1. 
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EQUITY. 

See  GORFOBATIOK,  4. 

Judgment,  1. 


ESTOPPEL. 

1.  What  will  not  create:  statute  of  limitations.    Possession  ot 
land,  taken  without  a  valid  title  thereto,  after  a  termination  of  occu- 

Eancy  by  the  owner  and  a  failure  to  pay  the  taxes  thereon,  will  not  estop 
im  to  subsequently  assert  his  title  when  the  possession  has  not  been 
continued  long  enough  to  entitle  the  occupant  to  the  protection  of  the 
statute  of  limitations.    Sanders  et  al.  v.  Godding  et  a/.,  463. 

See  Administrator,  4. 

Highway,  11. 

Municipal  Corporations,  4. 


EVIDENCE. 

1.  Administrator:  services.    In  an  action  against  an  administrator  to 

recover  upon  an  implied  contract  for  services  rendered  the  deceased,  the 
plaintiff  cannot  be  permitted  to  testify  to  the  facts  whidi  would  raise 
an  implied  promise.    Peck  v.  McKean,  18. 

2.  Objection:  grounds  of.    When  objection  is  made  to  the  admission 

of  evidence  the  ground  of  objection  must  be  stated,  or  the  ruling  will 
not  be  reviewed  on  appeal.    Id, 

3.  Materiality:  railroad.    In  an  action  against  a  railwajr  company  for 

damages  for  causing  the  death  of  plaintiff's  intestate,  evidence  to  the 
effect  that  the  company  offered  to  pay  the  latter 's  funeral  expenses  is 
not  material.    Campbell  v.  The  C,  E.  I.  d:  P.  R.  Co.,  76. 

4.  Insanity:  hearsay.    The  physician's  certificate,  prepared  from  the 

statements  of  relatives  and  friends  of  a  patient  in  the  insane  asylum,  is 
not  competent  evidence  to  show  what  had  been  the  mental  condition  of 
the  patient  previous  to  his  confinement  in  the  asylum.  Butler  v.  The 
St.  Louis  Life  Ins.  Co.,  93. 

5.  :  records  op  public  institution.    The  records  of  a  public 

institution  must  be  shown  to  have  been  kept  in  compliance  witn  the 
laws  of  the  institution  before  they  are  admissible  in  evidence,  and  the 
laws  themselves  must  be  introduced  to  estabUsh  the  fact.    Id. 

6.  :  OPINION  OF  witness.    The  opinion  of  a  witness  who  is  not  an 

expert,  respecting  the  sanity  of  a  person,  is  competent  where  he  states 
all  the  facts  upon  which  his  opinion  is  founded.    Id. 


7. 


:  EXPERT.    In  the  trial  of  an  issue  of  insanity,  it  is  not  competent 

for  a  medical  expert  to  give  his  opinion  respecting  the  testimony  which 
has  been  introduced  in  the  case,  but  the  inquiry  ^ould  be  limited  to  his 
conclusion  respecting  the  facts.    Id. 
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8.  When  bxecutob  is  a  pabtt.  In  an  action  upon  a  promissory  note 
by  the  executors  of  the  assignee  of  the  note,  wherein  the  defendant 
averred  that  the  alleged  assignee  was  really  the  agent  only  of  the  payee, 
and  that  he  had  maoe  payment  to  the  agent,  it  was  held,  that  the  court 
inight,  in  a  trial  without  a  jur^.  exclude  the  testimony  of  the  defendant 
in  support  of  his  averment.     Williama  v,  Broum  et  a/.,  102. 

9.  Title:  admissions.    Where  in  an  action  involving  title  to  land  the  one 

party  has  admitted  in  the  abstract  attached  to  his  petition  the  chain  of 
title  insisted  upon  by  the  other,  the  latter  has  no  need  to  substantiate 
his  claim  by  the  introduction  of  the  patent  and  deeds.  Easion  v.  Ran- 
dall 111. 

10.  Order  op:  practice.  The  order  of  the  introduction  of  evidence  rests 
largelv  in  the  discretion  of  the  trial  court,  and  its  action  in  permitting 
the  plaintiiF  to  offer  testimony  not  rebutting  after  the  defendant  has 
closed  his  testimony  will  not  be  disturbed  where  no  abuse  of  discretion 
is  shown.    Carman  v.  Roennan,  185. 

11 .  Pleading  :  statute  of  frauds.  A  parol  contract  which  is  within  the 
statute  of  frauds  may  be  established  if  not  denied  in  the  pleadings  or 
if  admitted  bv  the  party  against  whom  it  is  sought  to  be  enforced,  but 
in  such  case  the  petition  should  state  the  manner  in  which  it  is  expected 
that  the  contract  will  be  proved,  otherwise  it  will  be  subject  to  demurrer. 
Bahcock  v.  Meek;  137. 

12.  Conflict  op:  practice.  Where  there  is  a  conflict  in  the  evidence,  a 
judgment  wiU  not  be  reversed  because  there  was  not  sufficient  evidence 
to  sustain  the  verdict.     Wayt  v.  The  B,,  C.  R,  dt  M.  R,  Co,,  217. 

13.  Husband  and  wife:  practice.  In  a  civil  action  the  husband  and 
wife  are  not  competent  witnesses  against  each  other,  but  objections  to 
their  competency  should  be  made  when  they  ar&  sworn,  or  when  it  is 
proposed  to  examine  them,  and,  if  not  then  made,  will  be  deemed  to 
nave  been  waived.     Watson  v,  Riskamire  et  lu:.,  231. 

14.  Testimony  of  wipe:  criminal  law.  The  testimony  of  a  wife  in 
behalf  of  her  husband  in  a  criminal  case  is  to  be  received,  and  her  credi- 
bility is  to  be  tested  by  the  same  rules  which  apply  to  all  other  witnesses, 
and  it  is  error  to  instruct  the  jury  that  her  testmiony  should  be  examined 
with  peculiar  care.     The  State  v,  Bernard^  284. 

15.  Instruction.  Evidence  admitted  without  objection  cannot  be  excluded 
from  the  consideration  of  the  jury  by  instructions.  Becker  v,  Becker 
et  aL,  239. 

16  Expert  testimony.  Whether  in  a  given  case  a  shaded  object  would 
be  rendered  visible  by  artificial  light  shining  from  a  certain  specified 
point  is  not  a  question  of  technical  knowledge  or  tiuined  observation, 
out  is  rather  a  matter  of  judgment  based  upon  common  observation  and 
a  knowledge  of  the  reflecting  surfaces  in  the  particular  case,  and  is  not, 
therefore,  a  proper  subject  tot  expert  testimony.  Weane  v.  The  K.  dt 
D.  M.  R,  Co,,  246. 

17.  Consideration  for  deed:  may  be  shqwn  by  pabol.  A  deed  is 
not  evidence  of  the  contract  between  the  grantor  and  grantee,  but  simply 
tlie  final  consummation  of  the  contract,  and  payment  of  the  purchase 
money,  together  with  possession  of  the  property  sold,  constitutes  a  part 
performance  sufficient  to  take  the  antecedent  contract,  where  it  rests  in 
parol,  out  of  the  statute  of  frauds,  and  thus  permit  the  introduction  of 
oral  evidence  showing  what  the  contract  in  fact  was.  Trayer  v.  Recder^ 
272. 
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18.  Administratob:  services.  In  an  action  ag^ainst  an  adnunistrator  for 
services  rendered  the  decedent,  the  plaintiff  cannot  be  permitted  to  tes- 
tify in  his  own  behalf  to  the  facts  which  would  raise  an  implied  contract 
to  pay  for  the  services.    Smith  v,  Johnson  et  al.,  308. 

19.  Declarations:  damages.  A  party  is  permitted  to  testify  to  the  state- 
ments made  by  him  to  another,  which  were  the  inducement  to  the  act 
of  the  latter,  in  an  action  to  charge  him  with  damages  for  the  act.  Van 
Tuyl  V.  Quintan,  469. 

20.  Admissions.  In  an  accion  to  set  aside  a  conveyance  as  fraudulent,  the 
admissions  of  the  grantor  to  third  persons  before  the  conveyance  was 
made  that  he  was  indebted  to  the  grantee  axe  admissible.  Moss  db  Co, 
t?.  Bearing  et  al.,  530. 

21.  Book  op  account:  vendor  and  vendee.  While  the  testimony  of  a 
witness,  in  an  action  upon  an  account,  may  not  be  competent  when  he 
shows  that  his  only  knowledge  of  the  transaction  between  the  parties 
was  based  upon  the  plaintiff's  books  of  account,  yet  he  may  testifv  to 
the  receipt  ol^rders  from  the  defendant  for  merchandise  and  such  orders 
themselves  are  admissible.  The  Davis  Sewing  Machine  Co,  v,  McOin- 
nis  et  al.,  538. 

22.  Waiver:  railroads.  Evidence  showing  that  the  employes  of  a  rail- 
road company  were  accustomed  to  act  in  violation  of  a  rule  of  the  com- 
pany is  not  admissible  to  establish  a  waiver  of  the  rule,  unless  it  be  shown 
that  the  custom  was  known  to  the  officer  charged  with  the  enforcement 
of  the  rule.    O'Neill  r.  The  K,  db  D,  M.  R.  Co..  546. 

23.  Adverse  possession:  boundary  line.  In  an  action  to  settle  a 
boundary  line  between  parties  owning  a4Joming  sections,  where  they 
stipulated  that  each  was  the  owner  in  fee  of  the  section  he  claimed,  and 
where  in  the  petition  plaintiff  claimed  to  own  a  division  fence  extending 
beyond  the  limits  of  nis  section,  evidence  tending  to  prove  his  adverse 
possession  of  the  disputed  area  by  the  plaintiff  for  more  than  twenty 
years  was  admissible.  Adams,  J.,  dissenting,  Meyer  v,  Weigman, 
579. 

24.  Negligence:  sidewalk.  In  an  action  against  a  city  for  damages  on 
account  of  iiy  uries  caused  by  the  negligent  condition  of  a  sidewalk,  evi- 
dence tending  to  show  that  its  condition  has  been  improved  subsequent 
to  the  accident  is  not  admissible  as  an  admission  of  negligence  by  the 
defendant.    Cramer  v.  The  City  of  Burlington^  627. 

25.  Book  of  account:  limit  of  indebtedness.  The  books  of  the  secre- 
tary of  a  school  district,  showing  the  amount  of  its  indebtedness,  are 
admissible  in  an  action  a^^inst  the  district  upon  its  orders,  wherein  it  is 
pleaded  that  they  were  issued  in  excess  of  tne  legal  limit  of  indebted- 
ness.    Wormley  v.  The  District  Township  of  Carroll^  666. 

26.  Fraudulent  agreement:  consideration.  The  defendant  having 
alleged  that  the  indebtedness  which  was  the  cause  of  action  was  incur- 
red by  reason  of  a  fraudulent  a^eement  between  plaintiff  »jid  its  own 
agents,  it  was  competent  for  plaintiff  io  show  that  tne  indebtedness  was 
sustained  by  a  valid  consideration.    Id. 

21.  Vendor  and  vendee:  value  of  property.  Where  there  is  a  con- 
flict in  the  direct  evidence  respecting  the  terms  of  a  sale,  the  value  of 
the  property  sold  may  be  shown  as  a  corroborative  circumstance.  John- 
son V.  Harder  and  Avery ,  677. 
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28.  :   CONVERSATIONS.     Evidence  of  conversations  between  vendor 

and  vendee  in  relation  to  the  sale,  which  took  place  some  time  before 
and  constituted  no  part  thereof,  are  not  admissible.    Id, 

See  Administator,  5. 

Criminal  Law,  2,   6,  8,   9,  11,  12,   15-18, 
20-24. 

Execution,  2. 

Fraudulent  Conveyance,  2. 

Insanity,  1,  2. 

Intoxicating  Liquors,  2,  3. 

Negligence,  3,  4. 

New  Trial,  3. 

Practice  in  the  Supreme  Court.  2,  3,  7, 
8, 12, 14. 

Promissory  Note,  5,  6. 

Railroads,  9. 

Receipt,  1. 

Redemption,  1. 

Slander,  3,  5. 

Street,  1. 

Surety,  1. 

Taxation,  11. 

Trust,  1. 

Will,  3. 

EXECUTION. 

1.  Release  of  attached  property:  sheriff.    An  officer  who  holds 

^oods  in  his  possession  under  a  writ  of  attachment  may,  at  his  discre- 
tion, release  the  same  upon  the  claim  of  a  third  party  that  he  is  their 
owner;  but  the  officer  does  so  at  his  peril,  and  he  has  the  burden  of 
establishing  that  the  attached  property  did  not  belong  to  the  execution 
defendant.     Wadatcorth  db  Co,  v.  Walliker,  395. 

2.  — '■ — :  evidence.    In  an  action  for  damages  against  the  officer  for  the 

release  of  the  property,  the  latter  may  introduce  evidence  to  show  that 
the  execution  defendant  was  not  the  owner  of  the  attached  property.    Id, 


FENCES. 

1.  On  division  lines:  rights  of  adjoining  owners.  One  who  incloses 
land  adjoining  another's  close,  and  does  not  own  any  part  of  the  division 
fence,  may  tfarow  any  portion  of  such  land  open  to  common  at  pleasure. 
Miner  v.  Bennett,  635. 
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:  WHAT  CONSTITUTE.  While  a  lawful  fence  is  not  necessary  be- 
tween a4Joinin^  farms  to  constitute  occupation  in  severalty,  still  the 
partition  fence  must  be  such  as  will  turn  stock,  and  premises  separated 
only  by  a  hedge  which  is  insufficient  for  that  purpose  must  be  consid- 
ered as  inclos^  in  common,  within  the  meaning  of  section  1496  of  the 
Code.    Id. 

FRAUD. 

Vendor  and  vendee:  intent  op  vendor.  To  defeat  a  sale  it  is  not 
nec^sary  to  establish  a  fraudulent  intent  on  the  part  of  the  purchaser, 
but  it  will  be  sufficient  if  it  be  shown  that  he  knew  of  the  fraudulent 
intent  of  the  seller,  or  had  notice  of  such  facts  as  would  have  put  a 
man  of  ordinary  prudence  upon  an  inquiry  which  would  have  led  to  a 
knowledge  of  the  fraudulent  purpose  of  the  seller.  Jones  v.  Heihering- 
ton  et  al,  681. 

:  POSSESSION.    A  purchaser  in  good  faith,  who  has  paid  a  part  of 

the  purchase  money;  is  entitled  to  the  possession  of  the  goods,  notwith- 
standing he  may  subsequently  discover  that  the  vendor  sold  them  with 
intent  t^  defraud  his  creditors.    Id, 

See  EvkDENCE,  26. 

Tax  Sale  and  Deed,  3. 

Vendor  and  Vendee,  1-3. 


FRAUDULENT  CONVEYANCE. 

1.  Rights  of  creditors.    A  conveyance  from  the  husband  to  the  wife, 

without  consideration,  is  a  fraud  upon  the  creditors  of  the  husband  even 
in  the  absence  of  an  actual  fraudulent  intention,  and  this  is  especially 
true  when  the  conveyance  leaves  the  husband  insolvent.  Watson  r. 
Riskamire  et  ux.,  231. 

2.  Evidence.    Facts  considered  which  were  held  to  render  a  conveyance 

fraudulent.    Rj/an  dt  Co.  v.  Mullinix  et  al.j  631. 

See  Conveyance,  6. 
Evidence,  20. 


GARNISHMENT. 

1,  When  property  is  liable:  principal  and  agent.    It  is  not  neces- 

sary that  one  should  have  the  independent  possession  of  the  property  of 
another,  coupled  with  the  ri^ht  to  maintam  the  custody  and  control  of 
it,  to  render  it  subject  to  garnishment  in  his  hands.  Although  he  may 
act  under  the  orders  of  another  who  has  the  disposition  of  the  property, 
yet  he  may  still  be  Hable  as  a  garnishee  in  an  action  against  their  com- 
mon employer.  The  First  National  Bank  of  Davenport  c.  TJie  Daven- 
port dt  St.  Paul  R.  Co.,  120. 

2.  Rule  applied.  C.  was  the  cashier  and  auditor  of  a  railway  company, 
and  was  garnished  as  a  debtor  holding  funds  of  the  latter.  After  ser- 
vice of  the  process  he  surrendered  the  ke^  of  the  safe  to  another  emplojre 
who  in  his  absence  removed  the  funds  of  the  company  therefrom  ;^  in  his 
capacity  as  an  employe  of  the  company,  he  acted  under  the  orders  of  a 
general  manager  who  had  the  entire  control  and  disposition  of  the 
moneys  of  the  company  in  the  hands  of  the  cashier:  Held,  that  the 
latter  was  liable  as  garnishee.    Id. 
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3.  Municipal  corporation.    The  rule  that  municipal  corporations  shall 

not  be  garnished  is  not  limited  to  cases  where  it  would  interfere  witli  the 
discharge  of  cx)rporate  duties  but  is  universe  in  its  application.  Jenks 
V,  Osceola  Township,  554. 

4.  :  practice.    An  obi ection  based  upon  the  exemption  of  municipal 

corporations  from  garnishment  need  not  be  made  before  the  commis- 
sioner, but  will  be  in  time  if  raised  when  the  answer  is  filed.    Id. 

GUARANTY. 

1 .  What  constitutes.    In  response  to  an  order  for  goods,  plaintiffs  replied 

that  they  would  not  deliver  them  unless  the  purchaser  would  procure 
some  one  to  guarantee  payment  for  them;  the  purchaser  answerea,  stat- 
ing that  defendant  had  offered  to  assist  him.  and  defendant  indorsed 
upon  the  letter  his  agreement  to  the  proposition :  Held,  that  he  was 
liable  as  guarantor.    TVestphalf  Hindu  <t  Co,  v,  Moulton^  163. 

2.  Indorsement.    Where  the  guarantor  undertook  to  insure  the  pajrment 

of  all  indebtedness  of  his  prmcipal  to  the  guarantee,  whether  consisting 
of  accounts,  notes,  indorsemeni  of  notes  or  otherwise,  the  guarantor  was 
held  to  be  liable  upon  notes  which  his  principal  transferred  to  the  guar- 
antee, with  no  other  indorsement  than  simple  words  of  guaranty.  The 
Davis  Sewing  Machine  Co,  v,  McGinnis  et  al,,  538. 

3.  Not  to  be  extended.    If,  under  the  contract  of  ^aranty,  the  guar- 

antee took  other  or  different  notes  than  those  provided  for  in  the  con- 
tract, or  gave  additional  time  for  payment  to  the  principal,  or  waived  any 
material  condition  on  which  pa3rment  was  to  be  made,  the  guarantor  was 
released  from  liability.    Id. 

4.  Notice  by  guarantor.    A  request  by  the  attorney  of  the  guarantor 

tJiat  a  copy  of  the  bond  be  sent  him  with  authority  to  sue  both  principal 
and  guarantor  is  not  such  a  compliance  with  section  2108  of  the  Code  as 
will  discharge  the  guarantor  if  the  guarantee  does  not  bring  the  suit 
within  ten  days  thereafter.    Id, 

GUARDIAN  AND  WARD. 

1.  Adjustment  op  accounts.  The  a<Jiustment  of  the  accounts  of  the 
guardian  of  a  deceased  person  must  be  made  with  the  administrator, 
subject  to  the  approval  of  the  court.    Ordway  dt  Husted  v,  Phelps^  279. 

HIGHWAY. 

1.  Prescription.    In  the  strict  sense  of  the  term,  a  highway  cannot  be 

established  b^  prescription,  since  there  can  be  no  such  thing  as  a  grant 
to  the  public,  out  common  usage  has  applied  the  term  to  highways 
whose  existence  is  based  upon  long  and  continuous  use.  The  StcUe  v. 
The  K,  C,  St.  J,  dt  C,  B,  R.  Co.,  139. 

2.  :  ANIMUS  DEDiCANDi.    A  highway  which  is  opened  and  used  with 

the -assent  or  acguiescence  of  the  owner  will  be  presumed  to  have  been 
intentionally  dedicated  by  him  to  the  use  of  the  public,  but  his  assent 
will  be  presumed  only  when  he  is  aware  of  the  use  of  his  property  by  the 
public,  or  when  the  facts  will  justify  the  presumption  that  ne  is  aware 
of  its  use.    Id. 

3. ;-:  UNiNCLOSED  LANDS.    The  uso  of  wild  and  unindosed  timber  or 

prairie  land  by  the  public  as  a  highway  will  not  raise  a  legal  presump- 
tion that  the  owner  had  notice  of  the  use  of  the  land  lot  such  pur- 
pose.   Id. 
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4.  Notice:  sufficiency  of.    A  mistake  in  the  notice  and  petition  for  the 

establishment  of  a  highway,  respecting  the  proposed  location  thereof, 
will  defeat  the  jurisdiction  of  the  board  of  supervisors  to  establish  the 
highway,  if  the  mistake  be  of  such  a  character  that  a  person  would  not 
readily  discover  it.  In  considering  the  sufficiency  of  the  notice,  extrin- 
sic facts  are  not  admissible  to  explain  it.  ButterJUld  et  aL  v.  Pollock  et 
al.,  257. 

5.  Vacation  of:  damages.    The  vacation  of  a  highway  does  not  confer 

upon  an  individual  residing  thereon  a  ri^ht  of  action  lor  the  recovery  of 
damages,  even  though  he  may  suffer  mconvenience  or  loss  thereby. 
Barr  v.  The  City  of  Oskaloosa  et  al.y  275. 

6.  Use  BY  railway  company:  damages.    Nor  can  the  owner  of  abutting 

property  recover  damages  for  such  a  use  of  a  street  or  highway  as  essen- 
tially deprives  it  of  its  character  as  a  public  highway.    Id, 

7.  Authority  of  auditor.    The  county  auditor  is  not  authorized  to  estab- 

lish a  highway  of  less  than  sixty-six  feet  in  width,  the  power  to  establish 
such  an  one  being  vested  in  the  board  of  supervisors  alone,  who  may 
exercise  it  for  good  and  sufficient  reason.     The  State  v.  Wagner  et  al., 

482. 

8. :  BOARD  OF  SUPERVISORS.   The  auditor  having  illegally  established 

a  Vighway  forty  feet  wide,  the  board  of  supervisors  has  jurisdiction  to 
vacate  the  same.    Id, 

9.  Control  of  road  fund:  road  supervisor.    The  township  trustees 

have  not  control  over  the  road  fund  in  the  hands  of  the  townsnip  clerk, 
save  that  part  of  it  which  may  be  set  aside  for  ^neral  township  pur- 
poses; the  balance  is  to  be  expended  in  his  discretion  by  the  road 
supervisor,  and  he  has  a  right  to  demand  and  receive  it  from  the  town- 
ship clerk.    Henderson  v.  Simpson,  519. 

10.  Effect  of  non-user.  Where  a  highway  has  been  established  by  the 
proper  legal  authority,  although  never  actually  opened,  mere  non-user 
for  a  period  of  ten  years  will  not  operate  to  defeat  the  right  of  the  public 
therein,  where  there  has  been  no  adverae  use  of  the  land.  Davies  v. 
Huebner,  574. 

11.  Adverse  possession:  estoppel.  Where  there  had  been  an  entire 
non-user  of  a  highway  for  a  period  of  thirty  years,  and  half  of  the  same 
in  width  had  been  inclosed,  fenced  and  in  open,  notorious  and  adverse 
possession  for  more  than  ten  years,  it  was  held  that  the  piiblic  would  be 
estopped  to  claim  any  right  in  the  part  thus  inclosed.  The  other  half 
havmg  been  but  recently  inclosed,  the  right  of  the  public  thereto  had 
not  b^n  impaired.    Id. 


HOMESTEAD. 

1.  Pre-emption:  public  lands.    The  purchase  of  the  improvements  of 

a  pre-emptor,  and  the  subsequent  occupancy  of  the  land  by  the  pur- 
chaser, does  not  give  to  it  the  character  of  a  homestead.  De  Land  et  ux, 
r.  Day  d^  Son,  37. 

2.  :  CONVEYANCE.  Nor  Can  one  acquire  a  homestead  right  by  fur- 
nishing the  money  for  the  purchase  of  the  improvements  of  another, 
who  subsequently  conveys  to  him,  nor  by  a  convejrance  from  a  pre- 
emptor.  Tne  pre-emptor  can  only  acquire  title  for  himself,  and  cannot 
convey  to  another  any  interest  acquired  by  pre-emption.    Id. 

3.  Estate  of  decedent:  lien  of  judgment.     A  judgment  recovered 

against  the  wife,  after  her  homestead  rights  have  accrued,  is  not  a  lien 
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upon  the  distributive  share  in  the  estate  of  her  husband  which  she  elects 
to  have  set  apart  to  her,  in  lieu  of  the  homestead,  after  the  death  of  her 
husband.     Briggs  v.  Briggs  et  al.^  318. 

4.  Incumbrance  upon:  antecedent  debt.    Under  the  Code  of  1851  and 

Revision  of  1860,  the  homestead  could  be  sold  only  to  supply  a  defi- 
cfency  existingr 'after  exhausting  the  other  property  of  the  debtor  liable 
to  execution,  whether  the  debt  existed  before  the  purchase  of  the  home- 
stead, or  was  contracted  afterward  and  secured  by  mortgage  on  the 
homestead.    Higley  dt  Co,  v.  Millard  et  al.y  586. 

5.  :  NOTICE.    A  mortga^  upon  the  homestead  was  of  no  validity 

unless  both  husband  and  wife  united  in  the  execution,  and  the  record 
of  it,  therefore,  imparted  no  notice  to  a  subsequent  purchaser.    Id, 

See  Redemption,  1. 

Vendor  and  Vendee,  4. 


HUSBAND  AND  WIFE. 
See  Evidence,  13,  14. 

Fraudulent  Conveyance,  1. 

INJUNCTION. 

1.  Action  upon  bond:  damages.    In  an  action  upon  an  injunction  bond 

for  damages  for  the  wrongful  suing  out  of  the  writ,  the  pliiintiff  may 
recover  for  the  services  of  counsel  in  the  preparation  of  a  motion  to  dis- 
solve, and  affidavits  to  sustain  it,  if  made  in  good  faith,  although  in  fact 
the  motion  be  not  passed  upon  by  the  coiut  and  the  injunction  only 
dissolved  upon  final  nearing.     Wallace  et  al.  v.  York  etal,^  81. 

2.  Taxation.    A  court  of  equity  has  jurisdiction  to  restrain  by  iniunction 

the  collection  of  a  tax  which  has  been  certified  by  mistake  by  tne  clerk 
to  have  been  voted,  when  in  fact  the  proposition  for  the  levy  of  the  tax 
was  defeated.    Cattell  v,  Lowry  et  al.,,  478. 

3.  Pleading:  matter  in  avoidance.    Where  the  equity  of  the  petition 

is  admitted  or  not  denied  and  the  answer  sets  up  new  matter  which 
amounts  to  a  defense,  such  answer  is  not  equivalent  to  a  denial  of  plain- 
tiffs' equities  and  the  injunction  should  be  continued  to  final  hearing. 
Fargo  dt  Co,  et  al,  v.  Ames  et  ah,  494. 

4. :  questions  op  doubt.    Where  it  is  apparent  from  the  answer 

that  there  are  still  questions  of  doubt  respecting  which  additional 
information  is  indispensable  to  a  decision  of  the  case,  a  dissolution  should 
not  be  granted,  especially  when  the  relief  was  asked  for  the  prevention 
of  irreparable  injury.    Id, 

See  Railroads,  2. 


INSANITY. 

Proof  op:  conpession.  Upon  the  trial  of  an  issue  of  insanity,  all  the 
facts  connected  with  the  personal  history  of  the  person  alleged  to  be  in- 
sane are  competent  evidence,  and  his  own  comession  that  for  a  long 
I)eriod,  includmg  the  time  in  question,  he  had  been  of  unsound  mind,  is 
admissible.    Ross  v,  McQuiston  et  al.,  145. 
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2.  :  WILL.    Another  will  than  the  one  in  controversy,  executed  when 

the  testator  was  confessedly  insane,  is  admissible  to  rebut  the  presump- 
tion of  sanihr  arising  from  the  form  or  character  of  the  will  offered  for 
probate.    Id. 

See  Evidence,  4-7. 


INSTRUCTIONS. 

1.  Pertinency  to  evidence.    Instructions  should  be  based  upon  the  evi- 

dence, and  pertinent  thereto.     The  State  v.  Osborne^  425. 

2.  When  misleading.    An  instruction  is  erroneous,  even  if  it  embraces 

correct  propositions  of  law,  which  has  a  tendency  to  mislead  the  jury  by 
impl3dng  tnat  other  conditions  than  those  involved  in  the  evidence  are 
necessary  to  the  determination  of  the  case.     Van  Tuyl  t>.  Quintotiy  459. 

See  Criminal  Law,  13, 14. 

Evidence,  14,  15. 

Intoxicating  Liquors,  4. 

Practice,  1,  10. 

Promissort  Note,  2. 


INSURANCE. 

1.  Waiver  of  conditions  op  policy:  principal  and  agent.    Where  a 

policy  of  insurance  provides  that  the  company  shall  not  be  liable  until 
actual  pa3anent  of  the  premium  is  made,  and  that  no  a^ent  shall  be  held 
to  have  waived  any  condition  of  the  policy  unless  the  waiver  be  indorsed 
thereon  in  writing,  it  is,  nevertheless,  competent  for  an  agent  to  bind 
the  company  by  a  parol  agreement  extending  the  time  of  payment  of  the 
premium,  and,  imder  such  agreement,  the  assured  may  have  a  right  of 
action  against  the  company  for  a  loss  by  fire.  Young  <£■  Co,  v.  The 
Hartford  Fire  Ins,  Co,,  377. 

2.  Proof  of  loss.    The  acceptance  of  the  proofs  of  loss  by  the  agent  of  the 

company,  and  the  failure  to  object  to  them  within  a  reasonable  time, 
precludes  it  from  afterward  making  objection,  either  to  their  form  or 
substance.  Any  objections  to  the  proofs  should  be  made  with  reasonable 
promptitude,  so  that  if  they  are  imperfect  they  may  be  corrected.    Id, 

3.  Title  of  property:  misstatements  of  agent.    Any  misstatements 

in  the  policy,  respecting  the  title  of  the  property  insured,  made  by  the 
agent^  will  not  release  the  company  from  liability.    Id, 

See  Principal  and  Agent,  2. 


INTOXICATING  LIQUORS. 

1.  Sale  to  minors:  lien  upon  the  premises.  A  judgment  for  damages 
for  the  sale  of  intoxicating  liquors  to  a  minor,  under  section  1539  of  the 
Code,  will  not  be  a  lien  upon  the  premises  where  the  liquor  is  sold,  if 
they  are  owned  by  a  third  party,  unless  he  have  knowledge  of  and  as- 
sent to  the  unlawful  act  for  whidi  the  judgment  is  recovered.  Cobleigh 
V.  McBride  et  al,,  116. 
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FoRPEiTTTRE  TO  THE  SCHOOL  FUND:  ETiDENCE.  Whfle  it  might  be 
proi)er  to  in  luire  into  the  situation  of  a  witness  with  respect  to  the  par- 
ties, yet  it  is  not  competent  to  inquire  of  the  plaintiff  in  an  action  for 
the  benefit  of  the  school  fund,  under  the  above  section,  why  he  instituted 
the  suit.    Id. 


3.  — ' — :  .    Testimony  that  it  was  a  matter  of  common  report  and 

public  notoriety  that  intoxicating  liquors  were  sold  by  the  defendant  was 
•  not  admissible.    Id, 

4.  :  INSTRUCTION.  The  jury  were  properly  instructed  that  the  recov- 
ery would  be  for  the  benefit  of  the  school  fund,  and  that  the  plaintiff 
had  no  interest  therein.    Id, 

5. :  CONSTRUCTION  OP  STATUTE.    Sectiou  1539  applies  not  only  to 

those  having  a  permit  to  sell,  but  also  to  all  person^  who  may  sell  intox- 
icating liquors  to  minors  or  to  persons  who  are  in  the  habit  of  becoming 
intoxicated.    Id. 

See  Criminal  Law.  17,  25, 

New  Trial,  7. 


JUDGMENT. 

] .  Equitable  jurisdiction.  A  court  of  equity  will  not  interfere  to  restrain 
the  collection  of  a  judgment  rendered  upon  a  claim  admitted  to  be  due, 
on  the  ground  that  it  was  rendered  without  jurisdiction  of  the  defendant 
and  that  the  costs  incurred  were  oppressive.  Parsons  v.  Nutting  et  al., 
404. 

See  County  Auditor,  2, 

Homestead,  3. 

Jurisdiction,  1. 

Pbacticb  in  the  Supreme  Court,  14. 


JUDGMENT  BONDS. 

1.  Innocent  holders:  negotiable  paper.  The  judgment  bonds  of  a 
coimty  in  the  hands  of  innocent  holders  for  value,  without  notice  of  their 
legality  for  any  cause,  cannot  be  defeated  by  showing  that  the  judg- 
ments were  rendered  upon  warrants  issued  in  excess  of  me  constitutional 
limitation  of  five  ]^r  cent,  and  that  the  board  of  supervisors  fraudu- 
lentiy  omitted  to  mterpose  the  defense  when  the  warrants  were  sued 
upon.  Beck,  J.,  dissenting.  The  S.  C.  dt  St.  P,  R,  Co,  v.  The  County 
of  Osceola  et  al,  168. 

JUDICIAL  SALE. 

1.  Redemption:  mortgaob.  F.  executed  a  mortgage  upon  realty  to 
secure  certain  notes.  He  afterward  sold  the  land  to  S.  subject  to  the 
mortgage,  and  contracted  with  B.  to  protect  him  from  personal  liability 
upon  the  notes.  The  land  was  sold  under  a  judgment  against  8.,  and 
the  purchaser,  K.,  received  a  sheriff's  deed  therefor.  The  mortgage 
was  afterward  foreclosed  and  K.  also  became  the  assignee  of  the  sher- 
iff 's  certificate  of  sale  thereunder.  The  land  failing  to  sell  for  the  whole 
of  the  mortgage  debt,  B.  became  liable  for,  and  paid  the  remainder,  and 
brought  an  action  to  be  allowed  to  redeem  the  land  from  the  foreclosure 

Vol.  xlv — 47 
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sale:  Heldy  that  K.,  being  the  owner  of  the  land  under  the  former 
execution  sale,  waa  alone  entitled  to  redeem,  and  that  his  purchase  of 
the  certificate  of  sale  was  in  effect  a  redemption.  Rothrock,  J.,  dis- 
senting.   Brooks  V.  Keister,  308. 

See  Conveyance,  6. 

Principal  and  Agent,  4,  5,  6. 

Redemption,  1. 

JURISDICTION.- 

1.  Administrator:  judgment.     The  probate  court  has  ;jurisdiction  to 

appoint  an  administrator,  even  in  a  county  where  there  is  no  property 
of  deceased  beyond  an  interest  in  an  action  at  law,  and  its  adjudication 
is  not  open  to  collateral  attack.  Murphy y  Neal  d^  Co.  et  al.y  v,  Creigh- 
ton,  179. 

2.  Attachment.    In  an  action  by  attachment  in  the  Circuit  Court,  upon  a 

note  not  yet  due,  the  attachment  is  the  subject  matter  of  the  action  in 
such  sense  that  an  imunction  will  not  be  granted  by  the  District  Court 
restraining  the  defendant  from  making  waste  of  the  property  attached. 
Cooney  v,  Moroney  et  al.,  292. 

See  Administrator,  1. 

Corporation,  1. 

Judgment,  1. 

Municipal  Corporation,  1,  3. 

Partition,  1 

Receiver,  1. 

School  District,  6. 


JURY. 

Impeachment  of  verdict.  Affidavits  of  jurors  respecting  the  motives 
which  induced  an  agreement  to  a  verdict  will  not  oe  received  for  the 
purpose  of  impeaching  the  same.    Brown  v.  Cole  et  al.,  601. 

See  Criminal  Law,  19. 

New  Trial,  4, 7. 


LANDLORD  AND  TENANT. 

Means  of  access.  Whoever  takes  a  lease  of  land  must  ascertain  at  his 
peril  whether  or  not  the  land  is  accessible,  and  the  landlord  is  guilty 
of  no  fraud  if  he  faU  to  apprise  the  tenant  that  there  is  no  road  commu- 
nicating with  the  premises.     Handrahan  p.  O'Regan,  298. 

Lease:  rent.  Where  land  is  leased  upon  condition  tbat  a  third  of  the 
crop  shall  be  given  to  the  owner  in  payment  of  rent,  the  owner  acquires 
no  title  to  the  p^  of  the  crop  reserved  for  rent,  until  it  is  set  apart  for 
him  by  the  tenant.     Townsend  dt  Knapp  v.  Isenherger  et  al.,  670. 

:  Conveyance.    Rent  reserved  by  lease  and  not  accrued  passes 

with  a  conveyance,  and  a  purchaser  of  the  land  at  judicial  sale  becomes 
entitled  thereto.    Id. 
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:  NOTICE.    The  fact  that  notice  in  an  action  of  attachment  afirainst 

the  realty  was  served  by  publication  does  not  prevent  the  rent  from 
passing  with  the  land  at  judicial  sale.    Id, 

APPRAISEMENT.    Nor  will  the  purchaser's  title  be  affected  by  a 


failure  to  appraise  the  rent  prior  to  the  sale.    Id, 


LIEN. 

1 .  Change  op.    In  exchanging  one  form  of  security  for  another  for  the  same 

debt,  no  other  lien  can  intervene  and  become  paramount  thereto.  Thorpe 
Brothers  v,  Durbon  et  al.,  192. 

2.  Mortgage:  mechanic's  lien.    Where  the  vendee  of  real  estate  under 

a  verbal  agreement  to  purchase  e/ected  thereon  a  building  to  which  a 
mechanic's  lien  attached,  and  subsequently  thereto  he  received  a  deed 
and  executed  a  mortgage  for  the  purchase  money,  ^ei^,  that  the  lien 
of  the  mortgage  was  paramount  to  the  mechanic's  lien.    Id. 

3.  Livery  stable  keeper  has  none.    A  livery  stable  keeper  has  no  lien 

for  care  and  feeding  upon  a  horse  delivered  to  him  for  keeping,  in  the 
absence  of  a  special  agreement  therefor.  McDonald  dt  Co,  v,  Bennett, 
456. 

4.  CJonstruction  of  statute.    Such  a  lien  is  not  conferred  by  section  2177 

of  the  CJode.    Id, 

See  Homestead,  3. 

Intoxicating  Liquors,  1. 

Mechanic's  Lien. 

Partnership,  2. 

Redemption,  1. 

Tax  Sale  and  Deed,  5,  6,  7 

Vendor's  Lien. 


MECHANIC'S  LIEN. 

1.  Priority:  mortgage.    A  mechanic's  lien  for  materials  fiimished  for 

the  improvement  or  enlargement  of  a  building  does  not  take  priority 
over  an  existing  mortgage,  and  this  rule  prevails  even  though  the  build- 
ing be  changed  so  that  very  little  of  the  original  structure  remains.  The 
Equitable  Life  Ins.  Co,  et  al.  v,  Slye  et  al.^  615. 

2.  Embraces  whole  structure.     The  party  who  furnishes  material  or 

machinery  for  a  building  by  the  filing  of  his  lien  acquires  one  upon  the 
entire  structure,  and  what  he  furnishes  becomes  in  turn  subject  to  all 
liens  of  his  fellow  mechanics  which  attached  earlier.    Id, 

8.  Sub-contractor:  agency.  Before  the  statement  of  his  lien  by  a  sub- 
contractor can  be  given  to  the  owner  to  establish  his  lien,  either  the  con- 
tractor himself  or  his  duly  authorized  agent  must  have  refused  to  sign 
a  statement  of  his  claim.    Hears  d:  Hays  v,  Stubbs  it  Co.  et  al.,  67'). 

See  Lien,  2. 

MINE. 
See  Principal  and  agent,  4,  5 
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MINOR. 

1.  Recovery  for  personal  services:  contract.  Where  a  minor  has 
rendered  services  in  accordance  with  the  terms  of  a  contract  entered  into 
by  himself  and  has  received  payment  for  the  same,  such  payment  is  a 
full  satisfaction  for  the  services,  and  the  minor  cannot  a  second  time 
recover  therefor.    Murphy  v,  Johnson,  57. 

See  Intoxicating  Liquors,  1. 

Services,  2. 


MORTGAGE. 

1.  Upon  chattels:  uncertainty  of  description.    The  description  in  a 

chattel  mortgage  should  be  so  explicit  as  to  enable  third  persons,  aided 
by  the  inquiries  which  the  instrument  itself  suggests,  to  identify  the 
property  covered  thereby^  and  a  mortgage  mis-describing  property  will 
not  affect  the  purchase  of  the  same  by  a  third  jparty  by  imparting  to  him 
notice  of  the  incumbrance.    Icins  v,  Hinea,  16, 

2.  Cannot  be  extended.    The  security  of  a  mortgage  cannot  be  extended 

to  embrace  debts  of  the  mortgagor  to  the  mortgagee  not  provided  for  in 
the  instrument  itself.    Savage  r.  Scott  et  al.^  130. 

3.  Attorney's  fees:  liability  of  purchaser.    The  purchaser  of  land 

subject  to  a  mortgage,  who  undertakes  to  discharge  the  mortgage,  be- 
comes personally  liable  upon  a  covenant  in  the  mortgage  that  a  reason- 
able attorney's  fee  shall  be  paid  if  the  mortgage  is  foreclosed.  Johnson 
V,  Harder  and  Avery,  677. 

See  HoBiESTBAD,  5. 

Judicial  Sale,  1. 

Lien,  2. 

Mechanic's  Lien,  1. 

Partnership,  1-4. 

Practice,  20. 

Promissory  Note,  4. 

Vendor's  Lien,  4. 


MUNICIPAL  CORPORATIONS. 

1.  Mandatory  ordinance:  jurisdiction.    It  is  competent  foradtyto 

prescribe  by  ordinance  the  manner  in  which  jurisdiction  may  be  acquired 
over  particular  subjects,  and  if  the  requirements  of  the  ordinance  are 
mandatory,  an  act  of  the  city  without  acquiring  jurisdiction  in  the  man- 
ner prescribed  is  void.    Starr  v.  The  City  of  Burlington^  87. 

2.  :  improvement  of  streets.  An  ordinance  directing  that  im- 
provements in  streets  shall  be  ordered  by  i^esolution  describing  the  streets 
and  improvements,  and  that  notice  shall  be  given  by  the  publication 
of  the  resolution,  is  not  directory  but  mandatory.    Id, 


. ,    Tlie  receipt  and  reference  to  the  proper  committee  of  a 

petition  asking  that  the  improvements  be  made,  a  resolution  directing 
the  committee  to  advertise  for  and  receive  bids,  and  another  resolution 
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directing  them  to  contract  with  the  lowest  bidders  for  the  performance, 
did  not  constitute  a  compliance  with  such  an  ordinance  and  did  not  con- 
fer upon  the  city  jurisdiction  to  make  the  improvement  and  subject  an 
a(^'acent  property  holder  to  liability  therefw.    Id. 

ESTOPPEL.    The  proceediniafs  for  the  levy  of  the  assessment  being 


without  jurisdiction  and  void,  the  property  holder  is  not  estopped  to  deny 
their  vahdity  by  the  fact  that  he  maae  no  objection  while  tne  improve- 
ment was  in  progress.    Ifl, 

5.  Recovery  for  improvements:  special  charters.      Prior  to  the 

taking  effect  of  the  Code,  a  city  organized  under  a  special  charter  could 
not  recover  from  the  owners  of  lots  the  cost  of  improvements  of  adjacent 
streets,  notwithstanding  any  irregularity  or  defect  in  the  proceedings 
under  which  the  work  was  ordered.    Id, 

6.  Improvement  op  streets:  scope  op  statute.   The  proceedings  under 

which  the  improvement  was  ordered  having  taken  place  and  the  con- 
tract for  the  work  been  made  prior  to  the  time  when  the  Code  took 
effect,  they  will  be  governed  by  the  statute  then  existing,  and  the  pro- 
visions of  the  Code  will  not  apply.    Id, 

7.  Wharfage:  reasonable  compensation.    Under  the  charter  of  a  city 

providmg  that  the  city  ''shall  have  control  of  the  landings  of  the  Missis- 
sippi river,  and  the  right  to  build  wharves  and  regulate  the  landing, 
wnarfage  and  dockage  of  boats,'*  it  may  establish  and  construct  wharves 
and  collect  a  reasonable  compensation  for  their  use.  The  City  of  Musca- 
tine V,  The  Keokuk  Northern  Line  Packet  Company ^  185. 

MUST  BE  pixed  BY  ORDINANCE.    The  erectiou  of  a  wharf  by  a 


city  must  be  presumed  to  be  for  the  use  and  benefit  of  the  public,  andin 
the  absence  of  any  ordinance  fixing  the  wharfage  dues  or  providing  for 
the  payment  of  a  compensation  for  the  use  of  its  wharves,  such  compen- 
sation cannot  be  collected  by  the  city.    Id, 

VOLUNTARY  PAYMENT.    Where  the  owners  of  boats  have  paid 


wharfage  fees  imder  protest,  which  were  demanded  and  collected  in  the 
absence  of  authority  to  make  the  demand,  they  cannot  recover  them  back 
in  an  action  against  the  city.    Id, 

10.  : .  The  mere  danger  that  an  action  at  law  will  be  com- 
menced to  enforce  payment,  does  not  make  the  payment  of  a  demand 
unjustly  and  illegally  made  a  compulsory  payment.    Id, 

11.  Wharf:  what  constitutes.  Upon  a  non-tidal  stream,  any  construc- 
tion of  timber  or  stone  upon  the  bank,  of  such  shape  that  a  vessel  may 
lie  alongside  of  it  with  its  broadside  to  the  shore,  constitutes  a  wharf, 
and  a  paved  street  extending  to  the  water's  edge  and  used  by  vessels  as 
a  place  for  receiving  and  discharging  freight  and  passengers  may  be  so 
designated.  The  City  of  Keokuk  v.  The  Keokuk  Noi'thern  Line  Packet 
Company,  1%. 

12.  :  wharfage  fees.    A  city  may  prescribe  by  ordinance  the  fees 

which  shall  be  paid  for  the  use  of  the  wharves  within  its  limits,  and 
this  power  is  subject  only  to  the  limitation  that  such  fees  shall  be  rea- 
sonable.   Id. 


13. 


: .     Wharfage  fees  thus  levied  do  not  constitute  a  tax, 

but  are  to  be  regarded  simply  as  compensation  exacted  for  the  use  of  the 

varli  n  if.VT  Ao  Til 


wharves.    Id 


14. :  .    In  the  exercise  of  their  police  powers  cities  mav  control 

the  landing  of  boats,  designating  the  places  at  which  they  shall  receive 
and  discharge  freight  and  passengers,  and  collecting  a  reasonable  com- 
pensation for  wharfage.    Seeveus,  Ch.  J.,  dissenting.    Id, 
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15.  Whakf AGE  pees:  constitutional  law.  An  ordinance  reauinng  tlie 
payment  of  wharfage  fees  is  not  unconstitutional,  even  though  it  exacts 

gayment  from  vessels  when  they  are  moored  at  places  where  no  wharves 
ave  been  provided. 

Argument  1,  The  city  may  control  the  landing  of  ve^els  and  fix 
the  places  where  they  may  receive  and  discharge  freight  and  pas- 
sengers. 
Argument  2.  Even  conceding  that  part  of  the  ordinance  to  be  uncou' 
stitutional  which  authorizes  the  collection  of  wharfasre  fees  from 
vessels  that  do  not  land  at  wharves,  the  remainder  of  tne  ordinance 
would  not  for  that  reason  be  void.  Skevers,  Ch.  J.,  dUisetit- 
ing.    Id, 

16.  :  TONNAGE  DUTY.    The  fact  that  the  wharfage  fee  is  graduated 

by  the  tonnage  of  the  vessel  does  not  constitute  a  duty  on  tonna^, 
within  the  meaning  of  the  Constitution  of  the  United  States  forbiddmg 
the  levying  of  such  an  impost.    Id. 

See  Damages,  9. 

Evidence,  24. 

Garnishment,  3,  4. 

Railroads,  12. 

Taxation,  10. 

NEGLIGENCE. 

1.  Liability  for:  contributory  negligence.  The  plaintiff's  negligence 

will  not  enable  the  defendant  to  escape  liability  if  the  act  which  caused 
the  iiyury  was  done  by  the  defendant  after  he  discovered  the  plaintiff's 
negU^nce,  and  if  the  defendant  could  have  avoided  the  injury  by  the 
exercise  of  reasonable  care.    Morris  v.  The  C,  B,  <^  Q,  R,  Co.,  29. 

2.  Domestic  animals  running  at  large:  railroads.    A  railway  com- 

Sany  is  released  from  the  duty  of  exercising  ordinary  care  towwd  a 
omestic  animal  required  to  be  kept  in  an  inclosure,  which  may  have 
strayed  upon  its  tracK,  only  when  the  animal  is  at  large  by  the  owner's 
sufferance.    Pearson  v.  The  Milwaukee  <t  St.  Paul  E.  Co.,  497. 

3.  Burden  op  proof:  railroad.    In  an  action  by  an  adminstrator  for 

causing  the  death  of  a  person,  the  plaintiff  must  prove  that  the  dece- 
dent was  not  guilty  of  negligence  contributing  to  his  death.  Murphy 
V.  The  C„  R.Ld:P.  R.  Co.,  661. 

4.  :  .    The  proof  of  the  fact  that  decedent,  at  the  time  of  the 

accident,  was  in  the  exercise  of  ordinary  care,  need  not  always  be  direct 
and  positive,  but  the  fact  may  sometimes  be  fairly  and  reasonably  infer- 
red from  the  circumstances.    Id. 

See  Damages,  8. 

Evidence,  24. 

Railroads,  3,  15. 

NEW  TRIAL. 

1.  Newly  discovered  evidence.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  the  matter  to  which  the 
evidence  relates  was  distinctly  put  in  issue  in  the  pleadings,  and  the  ap- 
plication fails  to  disclose  the  exercise  of  reasonable  diligence  to  obtam 
the  evidence.    Carman  v.  Roennan^  135. 
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2.  .  Where  the  application  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  shows  that  the  evidence  is  material  and  not  cumulative, 
and  that  reasonable  diligence  was  exercised  to  discover  it,  the  new  trial 
should  be  granted.     Wayt  v.  The  B.,  C,  R,  d:  M,  R,  Co.,  217. 

8.  Cumulative  evidence.  The  admission  of  a  party  is  not  evidence  of  the 
same  kind  as  the  testimony  of  other  witnesses,  and,  therefore,  is  not 
cumulative,  although  relating  to  the  same  controverted  £a.ct.    Id. 

4.  Conduct  op  jury:  practice.    That  one  of  the  jurors  left  the  room 

where  the  jury  were  considering  the  case  for  a  proper  purpose,  in  the 
core  of  the  deputy  sheritt'  with  whom  he  had  no  conversation  about  the 
case,  did  not  justify  the  granting  of  a  new  trial.  The  State  v.  Bowman, 
418. 

5.  Newly  discovered  evidence.    A  new  trial  should  not  be  granted  on 

the  ground  of  newly  discovered  evidence,  unless  the  application  be  ac- 
companied by  a  showing  of  diligence  to  procure  it  upon  the  trial  and 
unless,  also,  it  appear  to  the  Satisfaction  of  the  couix  that  a  different 
result  mififht  probably  be  expected  if  the  application  is  granted  and  the 
case  triea  again.    Id, 

6.  :  criminal  law.    The  statutes  of  this  State  do  not  authorize  the 

granting  of  a  new  trial  in  a  criminal  case  on  the  ground  of  newly  dis- 
covered evidence.    Id, 

7.  Misconduct  op  juror:  intoxicating  liquors.    Where  a  juror,  pend- 

ing the  trial,  took  a  small  quantity  of  intoxicating  liquors  for  medicinal 
Surposes  at  night,  it  was  held  that  this  did  not  constitute  a  ground  for 
le  granting  of  a  new  trial.  O'Neill  v.  The  Keokuk  dt  Dea  Moines  R, 
Co,,  546. 


NOTICE. 
See  Homestead,  5. 

Landlord  and  Tenant,  4. 
Vendor  and  Vendee,  5. 


NUISANCE. 
See  Damages,  7-9. 

PARTIES. 

1.  Assignment  op  contract:  practice.  To  an  action  for  canceling  the 
assignment  of  a  contract,  alleged  to  be  fraudulent,  both  the  assignor  and 
the  assignee  are  necessary  parties,  and  either  may  insist,  either  upon 
the  trial  below  or  upon  tne  trial  de  novo  in  the  Supreme  Court,  that  a 
decree  shall  not  be  rendered  against  him  until  the  other  is  brought  into 
court.    Miller  et  al,  v,  Mahaffy  et  al,,  289. 

See  Partition,  2. 

Pleading,  4. 

Railroads,  1. 
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PARTNERSHIP. 

1.  MoRTOAOE.    Where  property  belonging  to  a  firm  is  moiigfaij^ed  to  secure 

a  note  executed  in  the  mm  name,  a  partner  has  a  right  to  insist  upon  a 
for^osure  of  the  mortgage  before  a  personal  judgment  can  be  rendered 
against  him  upon  the  note.     Warren  v,  HayzUtt,  235. 

2.  :  PRIORITY  OF  LiEX.    In  case  the  party  shall  pay  the  note  executed 

by  the  firm  he  then  becomes  subrogated  to  the  rights  of  the  mortgagee 
and  his  lien  will  be  prior  to  that  of  a  mortgage  executed  upon  the  same 
property  by  a  grants  of  the  firm.    Id, 

3.  Liability  OP  PROPERTY  for  firm  debts:  attachment.    An  attach- 

ment of  partnership  property  for  a  partnership  debt  will  prevail  over  a 
prior  attachment  ot  the  same  property  for  a  separate  debt  of  one  of  the 
partners,  or  over  a  mortgage  of  one  of  the  partners  to  secure  his  indi- 
vidual indebtedness.    Fargo  <&  Co.  v,  Ames  et  ux,,  491. 

4.  MoRTQAOB  BY.  PARTNER.    A  mortgage  UDOU  the  firm  property  by  a 

partner  to  secure  his  separate  debt  covers  tne  entire  joint  proper^,  sub- 
ject to  the  claims  of  his  co-partners  therein,  and  if  he  secures  the  release 
of  these  claims  the  lien  of  the  mortgage  becomes  absolute  upon  the  whole 
property.    Id, 

PARTITION. 

1.  Sale  of  common  property:  jurisdiction.    Where  property  owned 

in  common  cannot  be  equitably  divided,  it  is  competent  for  the  court  to 
direct,  in  an  action  for  partition,  that  the  common  property  be  sold  and 
the  proceeds  divided.    Metcalf  and  Simpson  v.  Uoopingardner,  510. 

2.  Tenant  in  common:  parties.    Where  one  of  the  tenants  in  common 

had  covenanted  to  keep  the  property  in  repair,  the  allegation  that  he  has 
been  guilty  of  a  breacn  should  be  tried  in  the  action  for  partition,  and 
the  holder  of  a  judgment  against  one  of  the  tenants  in  common  should 
be  made  a  party  to  the  action.    Id, 


PAYMENT. 

1.  When  made  voluntarily:  recovery.  If  a  iwity  with  full  knowled^ 
of  all  the  facts  in  the  case  voluntarily  pays  money  in  satisfaction  or  dis- 
charge of  a  demand  unjustly  made  upon  him,  he  cannot  afterward  allege 
such  payment  to  have  been  made  by  compulsion  and  recover  back  the 
money.    Murphy,  Neal  (£r  Co,  et  ah  v,  Creighton,  179. 

See  Conveyance,  4. 

Promissory  Note,  2,  3. 

Tax  Sale  and  Deed,  4. 


PLEADING. 

Amendment.  An  amended  petition  is  not  a  substitute  for  the  petition 
first  filed,  and  the  averments  of  the  latter,  in  so  far  as  they  are  not 
modified  or  withdrawn  by  the  amended  pleading,  will  stand.  The 
State  V,  Finn,  148. 

Reply.  A  reply  is  unnecessary  where  the  answer  does  not  set  up  a 
counter-claim  and  the  plaintiff  has  no  matter  to  plead  in  avoidance  of 
the  allegations  of  the  answer.    Davis  v,  Payne  and  Shadduck,  194. 
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8.  Demitrrbr.  a  failure  to  demur  will  not  deprive  the  appellant  of  the 
riffht  to  urge  a  legal  objection  to  the  judgment,  when  the  fact  upon 
which  the  objection  was  based  was  not  pleaded.  Johns  v,  Bailey  et  ah, 
241. 

4.  Joinder  op  causes  op  action:  parties.      Two  parties  cannot  be 

joined  as  defendants  in  one  action  where  a  recovery  is  sought  against 
one  of  them  upon  a  written  contract  and  against  both  upon  an  oral 
agreement.    Addicken  v.  Schrubbe^  315. 

5.  Cause  op  action:  statement  op.    Under  the  Code  the  same  cause  of 

action  may  be  stated  in  different  counts  of  the  petition,  and,  while  a 
statement  therein  that  the  counts  relate  to  the  same  cause  of  action  is 
unnecessary,  yet  it  will  not  vitiate  the  pleading.  Pearson  v.  The  Mil- 
toaukee  dtSt,  Paul  R,  Co,,  497. 

See  Evidence,  11. 

Injunction,  3,  4. 

Practice,  4,  5, 19,  22,  25. 

Will,  7. 


PRACTICE. 

1.  Instructions:    appeal.    If  under  no  possible  view  of  the  case  the 

instructions  given  or  refused  can  be  correct,  the  Supreme  Court  will 
review  the  addon  of  the  court  below  with  respect  thereto,  even  if  the 
record  does  not  properly  present  the  evidence  offered  upon  the  trial. 
Murphy  v.  Johnson,  hi. 

2.  Trial:  appeal.    An  equity  cause  is  triable  in  the  Supreme  Court  upon 

the  errors  assigned,  notwitn8tanding[  no  motion  may  nave  been  made  in 
the  court  below  for  a  trial  upon  written  evidence.  Jordan  v.  Winner 
etal.t  65. 

8.  Finding  op  court.  In  all  actions  and  special  proceedings  not  triable 
de  novo  in  the  Supreme  Court,  the  finding  of  the  court  stands  as  the 
verdict  of  a  jury,  and  will  not  be  set  aside  if  there  is  any  evidence  by 
which  it  can  be  supported.  Sisters  of  Visitation  et  ah  v.  Glass  et  ah, 
154. 

4.  Pleading:  demurrer.  Where  leave  has  been  granted  for  an  extension 
of  time  in  which  to  file  an  answer,  it  is  within  the  discretion  of  the  court 
to  permit  a  demurrer  to  be  filed,  and  the  action  of  the  court  will  not  be 
reversed  unless  it  be  shown  that  there  was  prcgudicial  error  in  the  ruling. 
Gray  v,  Myers,  158. 

5. .    Where  a  petition  is  not  assailed  by  motion,  demurrer,  or  in 

arrest,  an  objection  which  might  have  been  made  in  either  of  those 
methods,  but  was  not,  will  be  deemed  to  have  been  waived.  Murphy, 
Neal  <S^  Co.  et  al.  v,  Creighton,  179. 

6.  Appearance:  failure  to  make.    A  party  is  not  excused  for  failure  to 

make  appearance  before  a  referee  to  whom  the  cause  has  been  referred, 
after  bemg  served  with  notice,  by  the  fact  that  he  or  his  attorneys  have 
been  induced  to  believe  that  no  trial  would  take  place  at  the  time 
designated  in  the  notice.     Washington  County  v,  J^nes,  260. 

7.  Trial  before  referee.    The  report  of  a  referee  may  be  assailed  by  a 

motion  to  set  it  aside  or  by  proper  exceptions  thereto,  filed  upon  the 
coming  in  of  the  report,  and  it  is  not  essential  that  exceptions  be  taken 
to  errors  occurring  on  the  trial  before  him,  if  such  errors  appear  of 
record.    Id. 
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8.  Questions  on  appeal.    In  an  action  at  law  questions  must  be  raised  in 

the  court  below  to  entitle  them  to  a  hearing  in  the  Supreme  Court. 
Trayer  v,  Reeder,  272. 

9.  Administrator:  allowance  by.    The  court  may  set  aside  or  modify 

an  allowance  of  a  claim  ag[ain8t  an  estate,  approvea  by  the  administrator 
and  allowed  by  the  clerk  m  vacation,  without  any  evidence  except  what 
may  be  shown  by  the  papers.    Ordway  dh  Hustea  v,  Phelps ^  279. 

10.  Instructions:  applicability  to  evidence.    The  ^ving  of  instruc- 
tions which  contain  correct  propositions  of  law  but  which  are  not  appli- 
cable to  the  evidence,  and  tne  failure  to  instruct  the  jury  how  to  ap 
the  evidence  jgriven  in  the  case,  constitute  error  justifying  a  reve 
The  State  v,  TJiompsony  414.  , 

11.  Reference  of  causes.  It  is  the  general  rule  in  this  State  that  all 
actions  may  be  referred  by  consent,  and  chancery  cases,  wherein  ques- 
tions of  fact  arise,  without  consent.    Hobart  v.  Hobart^  501. 

12.  Divorce:  referee.  Actions  for  divorce,  however,  are  excepted  from 
the  operation  of  this  rule  by  section  2222  of  the  Code,  and  such  actions 
cannot  be  sent  to  a  referee  for  a  hearing,  but  must  be  publicly  tried  in 
open  court,  by  the  comrts  themselves.    Id, 

13.  :  CONSENT  OF  PARTIES.    Couseut  of  the  parties  to  an  action  for 

divorce  will  not  authorize  the  court  to  refer  the  case.    Id, 

14.  :  REFEREE.    The  fact  that  the  report  of  the  referee  is  filed  with 

the  court,  and  exceptions  thereto  are  heard  and  ruled  upon,  does  not 
constitute  a  trial  in  open  court  within  the  meaning  of  the  statute.    Id, 

15.  :  .    Nor  does  the  adoption  of  the  findings  of  the  referee 

by  the  court  constitute  a  compliance  with  the  requirements  of  the  stat- 
ute.   Id, 

16.  :  COMMISSIONER.    The  referee  is  not  merely  a  commissioner  to 

take  the  evidence,  such  as  may  be  appointed  under  section  2222  of  the 
Code.    Id. 

17.  : .    But,  where  an  action  for  divorce  has  been  tried  by  a 

referee  it  was  held  that  the  evidence  taken  before  him  might  be  used 
upon  a  re-trial  of  the  case.    Id, 

18. :  TRIAL  DE  NOVO.    The  fact  that  such  an  action  is  triable  de  novo 

in  the  Supreme  Court,  and  that  all  the  evidence  is  before  it,  in  an  action 
which  has  been  tried  before  a  referee,  does  not  obviate  the  necessity  for 
a  reversal  and  re-trial  in  the  manner  provided  by  statute.    Id, 

19.  Demurrer.  Where  the  parties  have  recognized  in  a  stipulation  the 
fact  that  a  demurrer  has  been  tendered,  thev  cannot  afterwards  object 
that  the  demurrer  should  not  be  considei'ed  because  it  is  not  in  proper 
form.     Updegrajt  v,  Edwards  ei  al„  513. 

20.  Joinder  of  parties:  mortgage.  In  an  action  to  quiet  title  to  distinct 
parcels  of  land,  mortga^s  of  the  land  may  properly  ask  to  be  made 
parties,  and  by  cross-petition  may  seek  a  decree  of  foreclosure,  and  the 
grantees  of  a  purchaser  at  a  subsequent  tax  sale  alleged  to  be  fraudulent 
may  also  be  joined  and  the  vab'dity  of  the  tax  sale  determined  therein. 
SwUz  V,  Black  et  al.,  597. 

21.  Trial:  certificate  of  clerk.  Where  a  cause  was  ordered  to  be 
tried  upon  written  evidence,  it  will  be  presumed  to  have  been  so  tried, 
in  the  absence  of  a  bill  of  exceptions  or  other  statement  signed  by  the 
judge,  and  this  presumption  will  not  be  rebutted  by  a  certificate  of  the 
clerk  that  the  trial  was  upon  oral  as  well  as  wiitten  evidence.  Ryan 
(^  Co,  V,  Mullinix  et  al,,  631. 
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22.  Defect  op  parties:  "waiver.    If  the  objection  that  one  who  is  a 

necessary  party  is  not  joined  in  the  action  be  not  raised  by  demurrer,  it 
will  be  deemed  to  have  been  waived.    Id, 

23.  When  court  may  direct  verdict.  The  court  cannot  take  a  case  from 
the  jury  if  there  is  any  conflict  in  the  evidence,  and  only  has  the  power 
to  do  so  when  a  party  offers  no  evidence,  or  all  the*  proof  on  both  sides 
points  in  the  same  direction.    Powers  v.  The  City  of  Council  Bluffs^  652. 

24.  Court  may  direct  verdict.  Whenever  any  of  the  essential  and  inte- 
gral elements  are  wholly  without  proof,  the  court  may  properly  refuse  to 
allow  the  case  to  go  to  the  jury.  Murphy  v.  The  6,,  K,  I,  dt  P.  R. 
Co,,  661. 

25.  Change  op  venue:  pleading.  A  changre  of  venue,  pending  the  filing 
of  an  answer,  takes  from  the  plaintiff  the  right  to  file  a  motion  for 
default,  after  the  time  to  plead  has  expired,  in  the  court  where  the  action 
was  commenced.     Wormley  v.  The  IMst,  Township  of  Carroll,  666. 

See  Criminal  Law,  1, 13, 19. 

Evidence,  2, 10, 13. 

Garnishment,  4. 

New  Trial,  4. 

Parties,  1. 

Tender,  1. 

Will,  1,  5,  6. 


PRACTICE  m  THE  SUPREME  COURT. 

1.  Assignment  op  errors.    An  assignment  of  errors  should  point  out  the 

very  error  objected  to,  and  one  which  stated  that  **  a  new  trial  should 
have  been  ^ven  for  the  reasons  set  forth  in  the  motion,'*  was  held  not 
to  be  sufficiently  specific.    Morris  v.  The  C,  B,  dt  Q,  R.  Co,^  29. 

2.  Abstract:   evidence.     Where   the  appellee  has  filed  an  amended 

abstract,  which  contained  evidence  alleged  to  have  been  omitted  in  the 
abstract  submitted  by  appellant,  he  will  not  be  permitted  to  maintain 
that  all  the  evidence  m  the  case  in  not  before  the  court.  Starr  v.  The 
City  of  Burlington,  87. 

3.  Verdict:    evidence.    A  finding  of  fact  bv  the  court  below  does  not 

require  a  preponderance  of  evidence  to  sustain  it  on  appeal,  but  it  wOl 
not  be  disturbed  if  it  is  supported  by  any  evidence,  and  is  not  the  result 
of  passion  or  prejudice.    Ross  v,  McQuiston  ^t  al,,  145. 

4.  Trial   de   novo.    To  entitle  a  party  to  trial  de  novo  in  the  Supreme 

Court,  he  must  move  upon  the  trial  in  the  court  below  that  all  the  evi- 
dence be  taken  down  in  writing.    Richards  et  al,  v,  Hintrager,  253. 

5.  :  constitutional  law.    While  the  right  to  a  trial  de  novo  cannot 

be  taken  away  by  legislative  action,  yet  it  is  competent  for  the  legislature 
to  regulate  the  manner  in  which  the  right  shall  oe  exercised.    Id, 

BILL  op  exceptions.    Where  the  evidence  is  not  preserved  by 


bill  of  exceptions,  and  no  exceptions  to  the  judgment  are  taken,  in  a  case 
not  triable  de  novo  in  the  Supreme  Court,  there  is  nothing  presented  ui>on 
which  the  court  can  review  the  decision  of  the  court  below,  or  determine 
that  the  appellee  is  not  entitied  to  the  relief  granted.    Id, 
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7.  Admission  of  evidence.    The  ruliniirs  of  the  court  below  upon  the 

admission  of  evidence  will  be  reviewed  by  the  Supreme  Court  if  preju- 
dice therefrom  affirmativelv  appears,  even  though  the  record  does  not 
contain  all  the  evidence  in  the  case.    Smith  v,  Johnson  et  a/.,  808. 

8.  :   EKROB  WITHOUT  PREJUDICE.    The  admission  of  incompetent 

evidence  will  not  be  held  to  be  error  without  prejudice  where  sucn  evi- 
dence constitutes  the  whole  of  the  proof  of  the  party  offering  it,  or  adds 
to  the  weight  of  testimony  in  his  behalf.    Id. 

9.  Time  for  filing  bill  of  exceptions.    Where  time  is  allowed  beyond 

the  term  for  settling  a  bill  of  exceptions,  upon  failure  to  file  it  within 
the  time  designated  it  will  be  stricken  from  the  files  upon  motion.  Par- 
tnenter  v,  Elliott  et  a/.,  317. 

10.  Interlineation  in  abstract.  Where  there  is  a  written  interlinea- 
tion in  the  petition  set  out  in  the  printed  abstract,  without  which  the 
finding  of  the  court  below  could  not  be  sustained,  it  will  be  presumed, 
in  the  absence  of  any  showing  to  the  contrary,  that  the  aostract  as 
amended  is  correct.    Mahaska  County  v,  Euan  et  al.,  328. 

11.  Trial  de  novo.  Where  no  motion  was  made  in  the  court  below  to 
have  the  case  tried  on  written  evidence,  and  the  evidence  is  not  certified 
by  the  trial  judge,  the  case  will  not  be  tried  de  novo  in  the  Supreme 
Court.    Altman  dt  Co.  v.  Farrington  et  al.,  620. 

12.  Finding  of  fact:  evidence.    A  finding  of  fact  will  not  be  disturbed 

because  not  sustained  by  the  evidence,  when  there  is  evidence  tending 
to  support  it.    Id. 

13.  Motion  to  strike  bill  of  exceptions.  A  motion  will  not  lie  to 
strike  the  bill  of  exceptions  on  the  ground  that  it  does  not  correctly  pre- 
sent the  evidence.    Hughes  v.  Stanley,  622. 

14.  Evidence:  judgment.  The  Supreme  Court  will  not  inquire  whether 
or  not  the  judgment  is  sustained  by  the  evidence,  unless  it  shall  appetu:, 
either  by  the  certificate  of  the  trial  judge  or  the  agreement  of  the  parties, 
that  all  the  evidence  in  the  case  is  presented  on  appeal.  Wormley  f. 
The  District  Township  of  Carroll,  666. 

See  Evidence,  12. 

PRINCIPAL  AND  AGENT. 

1.  Conditional  sale.    A  party  who  is  authorized  to  sell  goods  for  another, 

imder  a  vmtten  contract  not  recorded,  and  is  bound  by  the  terms  thereof 
to  turn  over  the  proceeds,  whether  in  cash  or  notes,  to  his  principal,  and 
after  a  certain  specified  date  to  become  liable  for  the  payment  of  any 
unsold  goods  remaining  in  his  possession,  does  not  prior  to  that  date  hold 
the  goods  under  a  conditional  sale,  nor  can  a  purchaser  insist  upon  an 
off- set  of  any  claim  he  may  hold  against  the  agent.  Conable  v.  Lynch, 
84. 

2.  Undisclosed  principal:  insurance.    Where  a  party  applied  to  the 

agent  of  an  insurance  company  for  insurance,  and  the  agent  agreed  to 
write  a  policy,  but  nothing  was  said  by  either  party  respecting  the  com- 
pany in  which  the  insurance  should  be  effected,  and  the  policy  was  after- 
wards written  by  the  agent,  held,  that  the  agency  of  the  latter  was  not 
affected  by  the  fact  that  the  principal  was  undisclosed.  Young  dt  Co.  v. 
The  Hartford  Fire  Ins.  Co.,  Sll. 

8.  Lease:  ratification  of.  Where  one  who  was  in  the  employ  of  a  mm- 
ing  company  in  a  subordinate  capacity  leased  the  right  to  mine  in  a  cer- 
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taon  range  to  a  party  who  paid  rent  therefor  to  the  company,  and  the 
company  received  the  same  without  objection,  its  conduct  was  held  to 
amount  to  a  ratification  of  the  unauthorized  act  of  its  agent.  Chamber- 
lain V,  ColUnson  et  aL,  429. 

4.  Judicial  sale:  mines  and  mining.    Where  the  leased  property  was 

sold  on  execution,  pending  the  lease,  the  execution  purchaser  was  charged 
with  constructive  notice  of  the  lessee's  possession  unless  the  latter  had 
ceased  to  work  the  premises  in  a  miner-Eke  way.    Id, 

5.   : .    An  application  by  the  lessee  to  the  purchaser,  after 

threats  by  the  latter  that  he  would  be  disturbed  in  his  possession,  for 

Sermission  to  work  a  part  of  the  range  covered  by  his  lease,  will  not 
eprive  the  lessee  of  the  right  to  work  £dl  of  the  range  embraced  in  his 
original  contract  with  the  lessor.    Id, 

6.  :  MEASURE  OF  DAMAGES.    The  cxecutiou  purchaser  having  mined 

a  part  of  the  range  embraced  in  the  lease,  the  lessor  is  entitled  to  re- 
cover from  him  the  value  of  the  mineral  he  has  taken  out,  with  interest 
thereon  from  the  lime  when  the  mineral  was  mined  and  sold,  diminished 
by  the  amount  of  the  rent  due  under  the  lease  and  the  reasonable  cost 
of  mining.    Id, 

7.  Authority  op  agent.    Authority  given  by  a  principal  to  an  agent  to 

invest  his  money,  and  look  after  his  business  generally,  will  not  enable 
the  agent  to  sell  his  principal's  property,  even  such  as  may  be  acquired 
as  the  result  of  the  mvestment.    Smith  et  al,  v,  Stephenson  et  al.,  645. 

8.  Tax  purchase.    Where  one  is  buying  at  a  tax  sale  for  himself,  and  is 

also  acting  in  some  purchases  as  the  agent  of  another,  it  will  be  presumed 
that  the  purchases  made  in  his  own  name,  and  upon  which  he  takes  the 
certificates,  are  not  made  for  his  principal  but  for  himself.    Id, 

See  Common  Carrier,  1. 

Insurance,  2,  8. 

Vendor  and  Vendee,  2,  3. 


PROMISSORY  NOTES. 

1.  When  held  as  collateral:  indorsement.    Where  a  promissory  note 

had  been  transferred  by  indorsemetot  as  collateral  security,  and  then, 
before  maturity,  with  the  knowledge  of  the  indorsee,  the  payee  had  sold 
it  to  a  third  party,  into  whose  possession  it  did  not  come  until  after 
maturity,  held,  that  the  latter  acc^uired  it  free  from  equities,  and  occu- 
pied the  position  of  a  good  faith  mdorsee  before  maturity.  Grimm  v, 
Warner  etaLy  106. 

2.  Payment:  instruction.    In  an  action  upon  a  promissory  note  alleged 

to  have  been  purchased  by  the  defendant  for  the  plaintiff's  intestate, 
with  money  ftirnished  by  the  latter,  wherein  defendant  pleaded  payment, 
it  is  proper  to  submit  to  the  jury  the  question  whether  the  transaction 
constituted  a  payment  or  a  purchase  oi  the  note.  Dougherty  v,  Deeney 
et  al„  443. 

3.  Presumption  of  payment.    While  the  mere  delivery  of  money  by  the 

payer  to  the  holder  of  a  note  is  presumptive  evidence  of  payment,  yet 
uiis  presumption  may  be  rebutted  by  circumstances.    Id, 

4.  Indorsement:  mortgage.    The  transfer  of  a  note  by  indorsement  car- 

ries with  it  the  mortgage  and  frees  the  mortgage  m  the  hands  of  a 
good  faith  holder,  like  tne  note,  of  any  equities  between  the  original 
parties.     Updegraft  v,  Edwards  et  al,,  513. 
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5.  Receipt:  burden  op  proof.  Wherein  an  action  upon  a  promissory 
note  the  defendant  introduces  in  evidence  a  receipt,  the  execution  of 
which  is  admitted,  the  defendant  mav  tiien  rest,  and  the  burden  of 
explaining  the  receipt  rests  upon  the  plaintiff.     Williamson  v.  Reddish^ 


7:  .    Where  the  plaintiff  insisted  that,  notwithstandinff  the 

receipt,  there  was  still  due  upon  the  note  an  un|>aid  balance,  he  had  the 
burden  of  showing  that  fact  and  it  was  error  to  instruct  the  jury  that  the 
defendant  was  requu-ed  after  the  introduction  of  the  receipt  to  show  that 
payment  had  been  made  of  the  entire  amount  due  on  the  note.  Adams 
and  Beck,  JJ.,  dissenting.    Id, 

See  Administrator,  1. 

Evidence,  8. 

Receipt,  1. 

Surety,  1. 


PUBLIC  OFFICER. 

See  Clerk  op  the  Court. 
County  Auditor. 
Execution,  1,  2. 
Highway,  7, 9. 
Services,  1. 
Tax  Sale  and  Deed,  1,  2. 

RAILROADS. 

1.  Foreign  corporation:  right  op  way.    A  foreign  corporation  has  no 

power  to  acquire  or  possess  land  for  right  of  way  in  this  State,  and  can- 
not therefore  be  made  a  party  to  a  proceeding  for  the  assessment  of  dam- 
ages for  land  appropriated  for  that  purpose.  Holbert  v.  SL  L.,  K,  C.  dt 
N.  R.  Co.,  23. 

2.  :  :  INJUNCTION.    Where  a  foreign  corporation  is  using  by 

sufferance  the  line  of  a  domestic  corporation,  a  land  owner  is  entitled  to 
an  iiy  unction  restraining  it  from  the  use  of  that  portion  of  the  line  run- 
ning through  his  land  until  he  shall  have  been  compensated  for  the  ap- 
propriation of  the  same  for  right  of  way.    Id, 

3.  Hand  car:  negligence.    Itisnot  necessarily  negligence  to  run  a  hand 

car  over  a  railway  when  a  train  is  past  due,  even  though  more  than  or- 
dinary danger  is  incurred  thereby.  The  measure  of  care  required  must 
be  estimated  with  a  view  to  the  safety  of  the  employes  operating  the 
hand  car,  and  of  the  passengers  upon  the  train,  and  determined  by  the 
facts  of  each  particular  case.    Campbell  v.  The  C,  R,  I,  dt  P,  R,  Co,,  76. 

4.  What  constitutes  a  transfer.    The  term  **  transfer/*  as  employed 

in  section  1310  of  the  Code,  refers  to  the  act  of  removing  freight,  pas- 
sengers and  express  matter,  and  is  intended  to  cover  the  removal  of  cars, 
with  their  burdens,  from  one  road  to  another,  as  well  as  the  change  of 
their  burdens  from  the  cars  of  one  company  to  those  of  another.  The 
City  of  Council  Bluffs  v.  The  Kansas  City,  St,  Joseph  db  Council  Bluffs 
Railroad  Company,  338. 
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5.  Constitutional  law:   kegulation  of  commerce.    Any  reg[alafion 

of  the  transportation  of  goods  from  one  State  to  another,  upon  rmLx)ad8, 
operates  as  a  regulation  of  commerce,  and  a  statute  prescribing  such  a 
regulation  is  unconstitutional  and  void.    Id, 

6.  :   .    Section  1310-1316,  inclusive,  of  the  Code,  requiring 

railway  companies  connecting  with  the  Union  Pacific  Railway  to  trans- 
fer their  freight,  passengers  and  express  matter  at  Council  Biufife,  is  In 
conflict  with  the  Acts  of  Congress,  approved,  respectively,  July  1,  1862, 
and  June  15,  1866,  and  cannot,  therefore,  be  enforced.  Beck,  J.,  dis- 
senting.   Id. 

7. :  AUTHORITY  OP  STATE.    While  the  State  may  regulate  the  time 

or  manner  of  making  transfers  of  the  subjects  of  commerce  transported 
by  railway  carriage,  between  points  within  its  own  limits,  it  cannot  im- 
pose any  Durden  upon  transportation  between  points  lying  in  different 
States.    Beck,  J.,  dissenting.    Id. 

8.  Occupation  op  street  :  contract.    Since  a  railway  company  has  the 

right  to  occupy  the  streets  of  a  city  with  its  track,  without  the  consent 
of  the  municipal  authorities,  the  city  cannot  impose  conditions  upon  the 
railway  company  by  an  ordinance  granting  the  right  of  way,  which  shall 
be  binding  upon  the  company  upon  its  use  of  me  street  and  create  an 
obligation  for  the  performance  of  the  conditions.    Id, 

9.  Damages  :  evidence.    In  an  action  by  an  adjacent  owner  against  a  rail- 

wav  company  for  damages  for  the  occupation  of  a  street,  whereby  access 
to  his  property  is  obstructed  and  its  value  depreciated,  the  deed  of  right 
of  way  by  the  owner  is  admissible  in  evidence.  Frith  v.  The  City  of 
Dubuque  and  the  C.  D,  <&  M.  R.  Co.,  406. 

10.  :  OCCUPATION  qp  street.    The  fact  that  a  city  has  granted  a 

railway  a  ricrht  to  lay  its  track  upon  one  of  its  streets  does  not  deprive 
the  owner  of  adjacent  property  of  the  right  to  maintain  an  action  there- 
for, if  he  has  suffered  special  iiyury  not  common  to  the  general  pubUc. 
Id. 

11.  :  measure  op.  The  plaintiff  in  such  an  action  is  entitled  to  re- 
cover such  special  damans  as  he  may  have  suffered  from  the  time  the 
street  was  obstructed  until  the  commencement  of  his  action.    Id, 

12.  Occupation  op  street:  liability  op  cities.  The  city  which  has 
granted  the  railway  company  the  right  to  use  its  street  does  not  thereby 
Become  b'able  for  its  obstruction  to  Vie  adjacent  owner.    Id, 

13.  Rate  op  speed  in  depot  grounds:  stock.  Under  section  1289  of 
fhe  Code,  railway  companies  are  liable  for  all  stock  killed  on  depot 
grounds,  by  trains  running  at  a  rate  of  speed  greater  than  eight  miles 
an  hour.    Monahan  v.  The  K,  dt  D,  M.  E,  Co.,  528. 

14.  :  construction  op  statute.    The  statute  above  cited  imposes 

no  restriction  upon  the  rate  of  speed  of  trains  outside  of  the  limits  of 
depot  grounds,  and  the  liability  of  a  railway  company  for  stock  Idlled 
just  beyond  the  limits  is  not  affected  by  the  fact  that  its  train  was  run- 
ning faster  than  eight  miles  an  hour.    Id, 

15.  Contributory  negligence.  The  employe  of  a  railway  company  who 
voluntarily  leaves  his  post  and  is  injured  while  upon  another  part  of  the 
train  where  the  exposure  is  greater,  is  guilty  of  negligence  contributing 
to  ihe  iiyury,  and  cannot  recover  therefor.  O'Neill  v.  The  K,  dt  D,  M, 
R,  Co.,  516. 
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16.  Threat  tobjbct  passenger:  punitive  damages.  A  mere  threat 
by  a  conductor  to  eject  a  passenger  from  a  train  unless  the  passenger 
shall  pa^  a  small  amount  m  addition  to  the  regular  fare  because  unprQ- 
vided  with  a  ticket,  even  though  he  had  tried  to  procure  the  ticket  and 
found  the  ticket  office  closed,  does  not  entitle  him  to  punitive  damages. 
Paine  v.  The  C,  R.  I.  dt  P.  -R.  Co.,  669. 

17.  :  MEASURE  OP  DAMAGES.    In  such  a  case,  where  no  malice  or 

wantonness  appeared  on  the  part  of  the  conductor,  the  passenger  would 
be  entitled  to  recover  the  amount  paid  in  excess  of  the  regular  fcire,  with 
interest    Irf. 

See  Contract,  5. 

Evidence,  3,  22. 
Highway,  6. 
ISTegligence,  2,  3,  4. 
Taxation,  1, 12-14. 


RECEIPT. 

1.  What  is:  lost  note.  An  instrument  given  by  the  payee  of  a  lost  note, 
upon  the  execution  of  another  note  in  its  stead  by  the  maker,  stipulating 
that  if  the  lost  note  comes  to  hand  it  shall  be  null  and  void,  is  a  receipt 
and  may  be  contradicted  or  explained  by  parol  evidence.  WiUiamson 
V,  Reddish,  550. 

See  Promissory  Notes,  5,  6. 


RECEIVER. 

1.  Irregularities  op:  jurisdiction.  Any  irregularities  in  the  proceed- 
ings of  a  receiver  can  be  corrected  only  by  the  court  which  appointed 
him,  and  his  conduct  will  not  be  reviewed  in  an  action  in  another  forum. 
Stewart  p.  Lay,  604. 

See  Corporation,  3. 


REDEMPTION. 

1.  Junior  lien:  evidence.  P.  recovered  a  judgment  against  Q.  for  the 
purchase  money  of  the  latter's  homestead,  and  purchased  the  property 
at  execution  sale  for  less  than  the  amount  of  his  debt.  F.  also  recovered 
judgment  against  Q.  after  the  date  of  P.*s  judgment  upon  a  claim 
alleged  to  antedate  the  purchase  of  the  homestead:    Held, 

1 .  That  F.  could  show  aliunde  that  the  debt  was  contracted  before 
the  acquisition  of  tiie  homestead. 

2.  That  he  was  entitied  to  redeem  from  P. 's  purchase  upon  payment 
of  the  amount  of  his  bid.    Phelps  v,  Finn,  447. 

See  Judicial  Sale,  1. 

Tax  Sale  and  Deed,  8. 


RES  ADJUDICATA. 
See  Dower,  1. 
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SCHOOLS. 

1.  Scholars  ovek  the  school  age.    If  a  person  who  has  attained  his 

majority  volnntarily  attends  school,  creating  the  relation  of  teacher  and 
pnpil,  he  thereby  waives  any  privilege  which  his  age  confers  and  sub- 
jects himself  to  like  discipline  with  those  who  are  within  the  school 
age.     The  Stale  v,  Mizner,  248.     • 

2.  :  punishment.  Such  scholar  may  be  punished  for  refractory  con- 
duct, and  the  teacher  may  escape  liabihty  therefor  upon  proof  that  the 
chastisement  was  under  the  circumstances  reasonable.    Id, 


SCHOOL  DISTRICT. 

1.  Independent  district:  abandonment  of  organization.  An  inde- 
pendent district,  embracing  territory  lying  within  the  limits  of  two 
district  townships,  cannot  be  deprived  of  its  territory  save  upon  the  con- 
current action  of  the  boards  of  directors  of  both  the  district  townships; 
and  when  the  organization  of  one  of  the  townships  has  been  abandoned, 
the  territory  lying  within  the  limits  of  the  other  cannot  be  restored  to  it 
upon  a  vote  to  that  effect  by  two  thirds  of  the  voters  residing  within  the 
township.     The  Ind.  Diet,  of  Fairview  t>.  Durland  et  al.,  53. 

2. :  construction  op  statute.    Section  1798  of  the  Code  provides 

for  detaching  territory  only  when  both  townships  are  organized  as  dis- 
trict townships,  and  each  is*  governed  by  a  board  of  directors  whose 
jurisdiction  extends  over  the  entire  township.    Id. 

re-districting.    Where  a  district  township  had  been  divided 


into  independent  districts,  a  vote  of  the  electors  re-districting  the  town- 
ship did  not  have  the  eflPect  to  destroy  the  legal  existence  of  an  inde- 
pendent district  lying  pai-tly  within  the  township  and  partly  within 
another,  notwithstanding  the  directors  of  the  latter  had  ordered  the  ter- 
ritory belonging  to  it  to  be  restored.    Id. 

4.  DrvTSiON  OF  territory:  assets.     When  a  part  of  the  territory  of 

one  school  distnct  is  attached  to  that  of  another,  the  boards  of  directors 
of  the  two  districts  or  arbitrators  chosen  by  them  shall  apportion  the 
assets  upon  the  re-organization  of  the  districts,  and  their  jurisdiction 
for  this  purpose  is  exclusive.  The  District  Toumship  of  Viola  v.  The 
District  Towftship  of  Audubon^  104. 

5.  Subdivision  of  district  township:  apportionment  op  assets.  Upon 

the  subdivision  of  a  district  township  into  independent  districts,  the 
directors  of  the  district  township  are  authorized  to  apportion  the  assets 
and  liabilities,  and  it  is  only  upon  their  failure  to  agree  that  the  matters 
in  dispute  are  to  be  referred  to  arbitrators.  The  consent  of  the  various 
independent  districts  is  not  necessary  to  the  jurisdiction  of  the  district 
directors.  The  Ind.  School  Dist.  of  Lowell  v.  The  Ind.  School  Dist.  of 
Duser,  391. 

6.  Jurisdiction:  adjudication.    The  a4judication  of  the  directors  of  the 

district  township  in  the  apportionment  of  assets  and  liabilities  is  final 
and  conclusive  until  set  aside  by  proper  proceedings,  and  cannot  be 
attacked  collaterally.    Id. 

7.    :  APPEAL  TO  COUNTY  SUPERINTENDENT.    An  appeal  wiU  lie 

from  their  abjudication  to  the  county  superintendent,  whose  dedsion  is 
binding  upon  the  parties  and  may  be  enforced  by  action  at  law.    Id. 

See  Evidence,  25. 

Taxation,  6. 

Vol.  xlv — 48 
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SCHOOL  FUND. 
See  County  Axjditob,  2. 

SERVICES. 

1 .  Physician:  coroner's  inquest.    The  coroner,  or  justice  acting'  in  his 

absence,  is  charged  with  the  duty  of  fixing*  the  compensation  of  a  phjrai- 
cian  for  performing  autopsy  upon  the  body  of  a  deceased  person  under 
view,  and  his  decision  respectmg  the  amount  is  in  the  nature  of  an  ad- 
judication, preventing  the  physician  from  maintaining  an  original  action 
against  the  county  for  his  services.    Cushman  r.  Washington  County ^ 

2.  When  minor  cannot  recover  for:  contract.    A  minor  who  resides 

in  the  family  of  a  stranger  in  the  character  of  a  friend,  dei)endent,  or 
protege,  in  the  absence  of  an  express  contract  cannot  recover  for  the 
services  rendered  the  family  during  the  period  of  such  residence.  Smith 
V,  Johnson  et  al.j  308. 

See  Evidence,  1, 18. 

Minor,  1. 

SLANDER. 

1.  Words  actionable  per  se.    Words  imputing  to  a  married  man  a  want 

of  chastity  are  actionable  per  se,    Georgia  v.  Kepford^  48. 

2.  Larceny.    The  charge  of  larceny  is  substantiated  by  proof  that  one  un- 

lawfully appropriated  the  property  of  another,  even  though  he  afterward 
voluntarily  surrendered  it.    Id, 

3.  Confession  :  evidence.    A  confession  of  guilt  by  one  who  has  been 

charged  with  a  crime  will  not,  in  an  action  of  slander,  wurrant  the  jury 
in  finding,  in  justification  of  the  charge,  that  the  plaintiff  had  been 
guilty  of  the  crime.    Id. 

4.  Interpretation  of  words.    Words  are  to  be  construed  in  the  sense  in 

which,  in  the  light  of  all  the  circumstances  known  to  speaker  and  hearer, 
thev  are  calculated  to  impress  the  hearer's  mind  and  will  be  naturally 
understood.    Prime  v.  Eastwood^  640. 

5.  Evidence:  quo  animo.    Evidence  of  other  slanderous  utterances  than 

iliose  charged  in  the  petition  is  admissible  for  the  purpose  of  showing 
malice.    Id, 

6.  Mental  distress:  aggravation  of  damages.    Mental  anxiety  and 

distress  of  mind  cannot  be  shown  in  aggravation  of  damages  in  an 
action  for  slander.    Id, 

7.  Repetition  of  slanderous  words.     The  repetition  of  slanderous 

words  is  wrongful,  and  damages  which  result  from  them  are  a  conse^ 
quence  of  that  wrong  and  not  a  natural,  immediate  and  legal  effect  of 
tne  original  speaking  by  defendant.    Id, 

See  Damages,  3-5. 


SPECIFIC  PERFORMANCE. 

Delay:  vendor  and  vendee.  Where  a  receiver  appointed  to  take 
charge  and  dispose  of  the  property  of  a  partnership  made  a  sale  of  the 
real  estate,  witn  the  understanding  that  the  purchasers  were  to  receive 
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a  perfect  title*  and  it  subsequently  appeared  that  the  receiver  could  not 
give  a  good  title  until  the  determination  of  a  suit  in  his  favor  some 
months  afterward,  it  was  held  in  an  action  by  the  receiver  to  compel 
specific  performance,  that  the  property  being  purchased  for  immediate 
use,  the  purchaser  could  not  be  compelled,  after  a  delay  of  four  months 
in  perfecting  the  title,  to  execute  the  contract  of  purchase.  Parsons  v. 
Gilbert,  Hedge  dt  Co.,  33. 


STATUTES. 
See  Constitutional  Law,  1. 
Contract,  4. 
Intoxicating  Liquors,  5. 
Lien,  3,  4. 

Municipal  Corporations,  6, 
Railroads,  1.  4. 
School  District,  1,  2. 


STATUTES  CITED,  CONSTRUED,  ETC. 


CODE  OF  1851. 

Beo.    417.    Ooontj    offloer.      WatMngton 

County  9  Jones,  )i65. 
♦«    603.    Tax  deed.     Denniton  V.    The 

City  of  Keokuk,  270. 
«  1247, 1219.    Homestead.    Higley  <ft  Co. 

V.  Millard  ei  at.,  688. 
**  1887,2176-2178.    Jadgmant.     Meek  v. 

Meek,  29J. 
*'     8089.    Criminal  lav.     The  State  v. 

WhUe,  327. 

REVISION  OF  I860. 

8eo.   860,2'51.     Eleotton.     Gray  et  at,  v. 

Mount  et  aL,  693. 
'^  482-8.     County  clerk.      Waehington 

County  V.  Jones,  263-4. 
"     648.     County  officer.      W<uhington 

County  V.  Jones,  265. 
♦»     719, 720.    AsaeBimant.     Snell  9.  The 

City  of  Fort  Dodge  et  aU,  56T. 
*'     78d.     Assessment.     Sully  V.  Poor" 

baugh,  455. 
''*    762.  Taxes.  Callanan  v.  The  County 

of  Madison,  562. 
«*     763.    Tax  sale.  Dennison  v.  The  City 

of  Keokuk,  268;  Shoemaker  et  al.  v. 

Lacy,  424. 
"     775.  Tarsals.  Ellis  v.  PecketaL  IIZ, 
♦•     778.    Tax  sale.    Smith  et  al.  V.Steph- 
enson et  al.,  648. 
<'     784.    Tax  sale.    Ellis  v.  Peck  et  al., 

114;  Dennison  f>.  The  City  of  Keo- 
kuk, 261. 
•*    810,  811.    Tax  sale.    Dennison  v.  The 

City  of  Keokuk,  287. 
<'     925.    Swamp  lands.    Sully  v.  Poor- 

baugh,  454. 
*'     025,957, 0->6.    Swamplands.    Gray  et 

al.  V.  Mount  et  al.,  693. 
**    025-930.    Swamp  land4.   Qrayetal.v. 

Mount  el  al.,  591,  et  sea. 
**    93S.    Swamp  lands.    Palmer  v.  ffouh 

ard  County,  03. 


Sec  1064.     Cities.     Barr  v.  The  City  of 

Oskaloosa  et  al.,  278. 
"   1814, 1317.    Railroads.    Holbert  v.  The 

St.  L.,  K.  C.  <fc  N.  R.  Co.,  26,  27. 
"   1814-1331.      RaUroad.       The    City   of 

Council  Bluffs  v.  TJte  K.  C,  St.  J. 

it  C.  B.  R.  Co.,  357. 
*'   1846,1855.  Mechanic's  Uen.  TheEqui^ 

able  Life  Ins.  Co.  et  al.  v.  £>lye  et 

al.,  617. 
«<  2an9,22M.    Homestead.    Higley  db  CO., 

V.  Millard  et  al.,  688. 
*'  2374, 2376.   EsUtes.    Olmsted  V.  Blair 

et  al.,  44. 
'*  2460.    Conreyanoe.     Higley  db  Co.  v. 

Millard  et  al.,  589. 
**  2878.    Pleading.    Ryan  A  Co.,  V.  Mul- 

Unix  et  al.,  633. 
"  2934-2926.    Pleading.    Pearson  v.  The 

Milwaukee  <t  St.  P.  R.  Co.,  496. 
**  8275.    Judgment  bonds.    The  S.  C.  A 

St.  P.  R.  Co.  V.  The  County  of  OS" 

ceola  et  al.,  174. 
"  4806.    Evidence.    Georgia  V.  Kepford, 

62. 
"  4836.     Criminal  law.      The  State  v. 

White,  827. 

CODE  OF  1873. 

See.     47.    Statutes.    Gray  et  al.  v.  Mount 

et  al.,  594. 
"     16?,  181.    Court.    Hobart  9.  Hobart, 

608. 
"     18J.   Practice.  Hobart  v.  Hobart,  5')i. 
"  191, 192.  Court.  Hobart  v.  Hobart,  603. 
*'     282,283,285     County  seat.   Loomis  et 

al.  V.  Bailey  et  al.,  402,  et  eeq. 
*'     803     ElecUon.    Gray  et  al,  v.  Mount 

et  al.,  573. 
"     868.     Inquest.     Cuehman  v.  Wash- 
ington County,  Hid. 
"     479.    Cities.     Starr  v. 

Burlington,  90. 
**     771.     County   officers. 

County  V.  Jones,  265. 
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Seo.   812.  Asaettment.  Snellv.  The  CUyqf 

Fort  Dodge  et  al.^  M7. 
"     870.  Tftxes.  Callanan  v.  The  County 

of  Madison,  662. 
*'     871.  Tax  sale.   Dennieon  v.  The  City 

of  Keokuk.  tJ63. 
«<    8Ki.    Tac  sale.    Ellit  v.  Peck  et  al. 

114. 
'<     888.    Tax  Bale.    Smith  etal.v.SUph- 
emoa  et  al.,  648. 
**     897.    Tax  sale.    Ellis  v.  Peck  et  al. 

114;  Alt  man  A  Co.  v.  Farrington 

et  al.,  6aL 
"     923-922, 9i7.    Highway.    The  State  v. 

Wagner  et  al.,  48A. 
970.    Highway.    Henderson  v.  Simp- 


Henderson  v.  Simp- 
Henderson  V.  Simp- 


son, 620. 
982.    Highway. 

son.  521. 
996.    Highway. 

son,  5^. 
1289.    Biilroads.    Monahan  v.  The  K. 

A  D.  M.  R.  Co.y  625. 
1310-1316      Biilroads.      TJie   CUy  of 

Council  Blttffe  v.  The  K.  C,  i^t.  J. 

<fc  C.  B.  R.  CO.,  341. 
1400.    Evidence.    Butler  v.  St.  Louis 

Life  Ins.  Co.,  96. 
1 106-1 49».    Fences.  Miner  V.  Bennett, 

637. 
1523.    iQtoxlo^lng  liquon.    The  State 

V.  Waynick.  518. 
1539.    iQtoxicailng  Uqaors.    Cobleigh 

V.  McBride  et  al.,  117, 120. 
1540-1513.    Intoxicating  liquors.     The 

State  V.  Waynick,  &1S. 
1542.    Into  Kioating  liquors.    The  State 

V.  Flndley,  488. 
1571,1572.  Receiver.  Stewart  v.  Z^ay,  612. 
1715.    School  district.     The  Diet.  Tp. 

of  Viola  V.  The  Diet.  Tp.  of  Audu- 
bon, 105;  The  Ind.  School  Dlst.  of 

Lowell  V.  T\    Ind.  School  Dist.  of 

Duser.^^.     ' 
1727.    Schools.    The  State  v.  Mizner, 

250 
1741.    School    district.      Wormley   v. 

The  Dlst,  Tp.  of  Carroll,  Utt7. 
1780,1787.     Taxation.     The   Sterling 

School  Furniture  Co.  v.  Harvey  et 

al.,  467. 
1797,  1796.    School  district.    The  Ind. 

Dist.  of  Fairview  v.  Durland  et  al., 

51-64. 
1811.    School  district.    The  Ind,  Dist. 

of  Fairview  v.  Durland  et  al..  56. 
1820.  School  dlstricL  The  Ind.  School 

District   of  Lowell  v.    The   Ind. 
School  District  of  Duser,  393. 
1867.    Hchool  fund.    Mahaska  County 

V.  Ruan  et  al.,  329. 
1873.  School  district.   The  Ind.  School 

Dlst.  of  Lowell  V.  The  Ind.  School 

District  of  Daser,  394. 
1040.   Vendor's  lien.  Jordan  v.Wimer 

et  al.,  67,  et  sea. 
1992.     Homestead.     Phelps  V.  Finn, 

449. 
2007.    Homestead.    Brlggs   v.  Briggs 

et  al.,  320. 
2103.    Surety.    Davis  v.  Payne  and 

Shadduck,  195;  Daois  Sewing  Ma- 
chine Co.  V.  McGlnnis  et  al ,  645. 
2120-2122.    Asilgnment.   In  the  matter 

of  the  assignment  of  Holt,  302 
2130.    Mechanic's   lien.    The  Equita- 
ble Life  Ins.  Co.  et  al.  v.  Slye  et  al., 

617. 
2131, 2134.    Mechanic's  lien.    Mears  A 

Hays  V.  Stubbs  <t  Co.  etal.,  676. 


Sec.  2141.    Mechanic's  lien.    The  Equitable 

Life  Ins.  Co.  et  al.  v.  Slye  et  al., 

617. 
«  2177.    Lien.    McDonald  A  Co.  v.  Ben- 
nett, 45S. 
*'  2222.    Divorce.     Hobart   v.   Hobart, 

503. 
"  2237.    Minor.    The  StaU  v.   Mizner, 

250. 
«<  2238, 2240.  Minor.  Murphy  v.  Johnson, 

59. 
«'  2312.    Jurisdiction.     Crosley  v.   Cat- 

hoon  et  al.,  539;   Murphy,  If  eat  A 

Co.  V.  Creighton,  182. 
**  2316.    Administrator.    OrdwayAHus- 

ted  V.  Phelps,  281. 
*'  2408, 2411.   Administrator.   Ordway  A 

Hasted  v.  Phelps,  281. 
^  2140,  2441.  Dower.  Briggs  v.  Briggs  et 

al.,  320. 
•♦  2605. 23  j6.    Action.    Sisters  of  VisUa- 

tion  et  al.  v.  Glass  et  al.,  166. 
"  9629.    Statute  of  limitations.     Savage 

V.  Scott  et  al.,  132;  Meek  v.  MeeTt, 

295;    Callanan  v.  The  County  of 

Madison,  662. 
**  2583.    SUtnte  of  limitations.    Savage 

V.  Scott  et  al.,  138. 
"  2536.    Venue.    Savage  v.  Scott  et  al., 

183. 
«  2644.    Pleading.    Pearson  v.  The  M. 

A  St.  P.  R.  Co.,  499. 
**  264R.    Demurrer.     Babcock  v.  Meek, 

138. 
**  2618.  2349.  Pleading.  Hanna  v.  Hawes 

et  al.,  441. 
**  2648-2<i60.    Pleading.  Murphy,  Neal  A 

Co.  V.  Creighton,  183;  Ryan  A  Co., 

V.  Mullinix  et  at.,  632. 
*'  2668.    Parties.    SwU*  V.  Black  et  al. 

600. 
'•  2666,  2712.    Pleading.    DavU  V.  Payne 

and  Shadduck,  195. 
•'  2737.    Trial.    Sisters  of  VUUation  et 

al.  V.  Glass  et  al.,  166. 
»«  2740-2742.     Trial.     SUters  of  Visita- 
tion et  al.  V.  Glass  et  al.,  i55. 
"   2711.    Court.    Hobart  v.  Hobart,  604. 
**   2741-2742.    Practice    in    the    Supmne 

Court.    Altman  A  Co.,  v.  Farring- 
ton et  al.,  621 ;   Richards  et  al.  t*« 

Uintrager,  253. 
"   2742.    Practice.    Neck  v.  Neck,  TOl. 
♦*  2805.    Court.    Hobart  v.  Hobart,  604. 
«  2315,2816.  Practice.  Hobart  v.  Hobart^ 

6ih2,  et  seg. 
"  2319,    Roferee.   Hobart  v.  Hobart,  im^ 
**   2^43.    Practice.    Peck  v.  McKean,  20. 
*<  2935.    Raceiver.     Stewart  v.  Lay,  612. 
'*   2956.    Attachment.    Cooney  v.   Mor- 

oney  et  al.,  2  )8. 
<'  2076.    G^fcrniahment.    Jenksv.  Osceola 

Township,  555. 
**  8065,  3  »G0.    Band.     Wadsworth  A  Co. 

V.  Walliker,  397. 
"  8iai    Redemption.    Phelps  v.  Finn, 

418. 
*»   8170.    AppeaL    Sisters   of   Visitation 

et  al.  V.  Glass  et  al.,  156. 
"  3170.  Practice.    Wormley  v.  The  Dist. 

Tp.  of  Carroll,  6i<9. 
*'  3»7.    Practice.    Morris  v.  The  C,  B. 

A  Q.  R.  Co.,  2  u 
"  3277.    Pirtltion.    Metcalf  and  Simp- 
son V.  Hoopingardner,  512. 
"  8237,  3293.     Partition.     Metcalf  and 

Simpson  v.  Hoopingardner,  611, 

612. 
*'  8389.    Injnndtion.    Cooney  v.  Moro- 

ney  et  al.,  293. 
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Seo.  8639, 8037.  Evidence.  The  State  f>.  El- 
liott, 489. 

"  8639.  Evldonoe.  Peck  v.  MeKean,19; 
Williams  v.  Brown  et  al.,  108;  Sie- 
tere  of  Visitation  et  al.  v.  Glass  et 
al..  liVT ;  Smith  v.  Johnson  et  al.,  809. 

"  8668,  3661,  8666,  86(r7.  SUtnte  of  ftauds. 
Babcock  V.  Meek^  187. 

"  8783,3784.  County  clerk.  Washington 
County  r.  Jones,  264. 

<*  8872-8876.  Criminal  law.  The  State  v» 
White,  886. 

**  8804.  Indictment.  The  State  v.  Hay- 
den,  16. 

•'  48«.  Evidence.  The  State  v.  Hay- 
den,  14. 

♦*  4275.  Evidence.  The  State  v.  Hay- 
den.  14. 

"  428S.  Evidence.  The  State  v.  Hay- 
den,  H. 

"  4800.  Indictment.  The  State  v  Hay- 
den,  15. . 

"  4890.    Court.    Hobart  v.  Hbbart,  604. 

"  4427.  Evidence  The  State  v.  Lewis, 
22;  Georgia  V.  Kenford,  52, 

»*  4420.  Criminal  law.  The  State  v. 
Walters,  890. 

«  4165,4466.  Criminal  law.  TheStdtev. 
White,  826. 

'«  4669.  Evidence.  The  State  v.  Hay- 
den,  16. 

LAWS  OF  1843. 

Chap.  92.    Mechanic's  Uen.  Collins  v.  Lau- 
der, 7(^ 
<'     155.    JndieHal  aale.    Collins  v,  Lau- 
der, 708. 

LAWS  OF  1858. 

Chap.  106,  p.  207.    Tax  deed.    Dennison  v. 

The  City  of  Keokuk,  270. 


LAWS  OF  1862. 

Chap.  77.    Swamp  lands.     Gray  et  al,  v. 
Mount  etal.,m^ 
**     151.    Dower.    Collins  v.  Lauder,  70^, 
**     169,  Sec.  7.    Negligence.    Murphy  v. 

The  C,  B.  I.  A  P.  B,  Co.,  m. 
*<     172,  Sec  87.    School  district.    Worm- 
ley  V.   The  District  Township  of 
Carroll,  667. 

LAWS  OF  1868. 

Chap.  184.     Conntj   clerk.      Washington 
County  V.  Jones,  268. 
"     188,  Sec  2.   Assessment.  Snellv.The 
City  of  Fort  Bodge  et  al.,  667. 

LAWS  OF  1870. 

Chap.  89     Taxes.     Snell  v.  The  City  of 

Fort  Dodge  et  al.^.  667. 
"     102.    Railroad  tax.    Cattell  v.  Lowry 

etal.,  481. 
"    185.    Swamp  lands.     Gray  et  al.  v» 

Mount  et  a/.,  503. 

LAWS  OF  1872. 

Chap.  26.  BaOroad.  The  S.  C.  A  St.  P.  B. 
Co.  V.  The  County  qf  Osceola  et 
al.,  177. 
«  174.  Judgment  bonds.  The  8.  C.  A 
St.  P.  B.  Co.  V.  The  County  of 
Osceola  et  al.,  174.  • 


Chap.  83.     Evidence 
mire  et  ux., ' 


LAWS  OF  1874. 
Watson 


V,  Biska- 


STATUTE  OP  FRAUDS. 
See  Evidence,  11, 17. 

STATUTE  OP  LIMITATIONS. 

I.  Residence:  citizenship.  Residence  and  not  citizenship  is  contem- 
plated in  the  statute  prescribing  limitations  upon  the  time  of  brin^g 
actions,  and  the  statute  runs  in  favor  of  a  debtor  who  has  his  domicile 
in  the  State.    Savage  v,  Scott  et  al,,  130. 


2.  :  DEMISE.    The  statute  ceases  to  run  when  the  debtor  becomes  a 

non-resident,  but  revives  upon  his  demise.    Id, 

3.  Revivor  of  judgment.    The  revivor  of  a  judgrment  by  scire  facias 

is  simply  a  proceeding  to  enforce  the  judgment,  and  does  not  have  the 
eflEect  of  a  new  judgment,  with  respect  to  the  operation  of  the  statute 
of  limitations.  The  statute  commences  to  run  at  the  date  of  the  original 
judgment.    Meek  v.  Meek,  294. 

4.  Constitutional  law.   The  statute  of  limitatioDs  pertains  to  the  remedy, 

and  not  to  the  right  of  action  or  validity  of  the  cause  of  action,  and  the 
States  are  not  prevented  by  Art.  IV,  Sec.  1,  of  the  Constitution  of  the 
United  States,  from  enacting  such  statute  barring  actions  upon  judg- 
ments rendered  in  other  States.    Id. 
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5.  Taxes  B^RONEOtrsLT  paid.    A  cause  of  action  for  the  recovery  from  thd 

county  of  taxes  illegally  assessed,  and  paid  in  ignorance  of  that  fajct^ 
accrues  at  the  very  moment  of  payment,  and  the  action  is  barred  after 
the  lapse  of  five  years  from  that  time.  Callanan  v.  The  County  of 
Madison,  561. 

6.  .    It  is  not  necessary  that  the  tax  be  adjudged  to  be  illegal  before 

the  cause  of  action  shall  accrue.    Id. 

See  Damages,  9. 

Estoppel,  1. 

Tenant  in  Common,  1. 


STREET. 

1.  Vacation  of:  burden  of  proof.  In  an  action  to  eiyoin  the  vacation 
of  a  street  the  plaintiff  has  the  burden  to  establish  the  fact  that  he  has 
rights  which  are  abridged  thereby.    Sawyer  v.  Meyer  et  aL,  152. 

See  DAMAOBife,  9. 

Municipal  Corporations,  2,  3,  5,  6. 

Railroads,  8, 10, 12. 


SURETY. 

Promissory  note:  evidence.  In  an  action  unon  a  promissory  note 
against  a  surety,  the  failure  to  object  to  the  introauction  of  oral  evidence 
showing  that  tne  surety  requested  iiie  payee  to  sue  upon  the  note,  wiH 
not  be  deemed  a  waiver  of  the  statutory  reouirement  that  such  request 
should  be  in  writing.    Davis  v.  Payne  and  Shaddtick,  194. 

See  County  Auditor,  1,  2. 


SWAMP  LANDS. 

1.  Appropriation  of  fund:  special  election.    It  is  competent  for  the 

board  of  supervisors  to  submit  the  question  of  the  appropriation  of  the 
Swamp  Land  Fund  to  the  electors  at  a  special  election.  Crray  et  al,  v. 
Mount  et  al.,  591. 

2.  :  BOARD  OF  supervisors.    The  board  of  supervisors  alone  have 

authority  to  submit  the  proposition  for  appropriating  the  Swamp  Land 
Fund  to  the  erection  of  a  county  high  school  building  at  a  certain 
place.    Id. 

See  Constitutional  Law,  1. 

Contract,  3. 
-  Taxation,  4, 5. 


TAXATION. 

i.  Assessments:  railroads.  A  road  tax  against  a  railroad  company  is 
not  defeated  by  tiie  fact  that  the  assessment  of  the  property  is  not  placed 
upon  the  assessment  book  of  the  township.  The  order  of  the  board 
of  supervisors,  declaring  the  length  of  the  main  track  and  assessed 
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value  of  the  road  lying  within  the  township,  transmitted  to  the  trustees, 
becomes  the  basis  tor  the  levy  of  taxes  upon  railroad  property.  The  S, 
C.  dt  St.  P.  R,  Co.  V.  The  County  of  Osceola  et  al.,  168. 

2.  Irregulabities.    Mere  irregularities  in  the  levy  of  the  tax  will  not 

defeat  its  collection.    Id. 

3.  — :  ROAD  TAX.    That  the  taxpayer  has  not  been  notified  to  work  out 

the  part  of  the  road  tax  which  might  be  paid  in  work  will  not  authorize 
the  restraining  of  the  collection  of  the  entire  tax.    Id, 

4.  Swamp  lands.    Lands  granted  by  the  United  States  to  the  counties  as 

swamp  lands  are  not  subject  to  taxation  so  long  as  they  are  held  and 
owned  by  the  counties.    Sully  v.  Poorbaugh,  453.  • 

5.  :  TIME  OF  conveyance.    Nor  are  they  taxable  for  any  year  in 

which  they  may  be  conveyed  by  a  county,  if  the  assessment  for  that  year 
be  completed  before  the  conveyance  is  niade.    Id, 

6.  Limitation  upon  :  school  district.    The  board  of  supervisors  are  not 

authorized  to  levy  a  tax  for  the  payment  of  a  judgment  against  the 
school  house  fund  of  a  district  township,  when  the  tax  already  levied 
for  the  use  of  that  fund  equals  the  maximum  rate  of  ten  mills  on  the 
dollar.     The  Sterling  School  Furniture  Co.  v.  Harvey  et  al.^  466. 

7.  Assessment:  manner  of.    Where  the  assessor  emploved  another  to 

make  the  valuations  of  property,  which  were  afterwards  submitted  to 
him  for  correction  and  approval,  the  assessment  thus  made  was  held  not 
to  be  invalid.    Snell  v.  The  City  of  Fort  Dodge  et  al.,  564. 

8. :  LEVY.    An  assessment  upon  the  property  in  question  having  been 

made  in  1869,  and  afterwards,  during  the  same  year,  the  town  in  which  * 
the  property  lay  having  become  incorporated  as  a  city,  it  was  the  duty 
of  the  auditor  to  base  the  levy  for  1870  upon  the  assessment  for  1869. 
Id. 

9.  Equalization  of  taxes.    The  books  of  assessment  will  be  presumed,  in 

the  absence  of  a  showing  io  the  contrary,  to  be  in  possession  of  the 
board  of  equalization  on  the  first  Monday  of  May,  when  it  is  the  duty 
of  the  taxpayer  to  appear  if  he  has  reason  to  compMn  of  the  assessment. 
Id. 

10.  Intent  to  levy:  municipal  corporation.  Where  a  motion  to  "  levy 
a  tax  of  one  per  cent  upon  the  taxable  property  "  of  a  ci^  was  carried 
in  its  city  coancil,  and  the  clerk  duly  certified  to  the  auditor  that  such  a 
levy  had  been  made,  it  was  held,  that  the  action  of  the  council  amounted 
to  a  present  levy,  and  that  the  tax  thereunder  was  a  valid  one.    Id, 

11.  Evidence:  limit  of  indebtedness.  In  an  action  upon  the  orders  of 
a  school  district,  defendant  aHe^^ed  that  they  were  issued  in  excess  of  the 
constitutional  limit  of  indebtedness;  plaintiff  offered  to  prove  the  value 
of  certain  lands  upon  the  tax  list,  upon  which  the  taxes  were  paid,  but 
to  which  no  valuation  was  assigned :  Held,  that  the  evidence  should 
have  been  admitted.     Wormley  v.  The  Diet.  Township  of  Carroll,  666. 

12.  Railroad:  narrow  gauge.  Where  a  tax  had  been  voted  to  aid  in 
the  construction  of  a  railroad,  the  fact  that  a  narrow  gauge  road  was 
constructed  was  held  not  to  be  a  suflScient  ground  for  restraining  the 
collection  of  the  tax.    Header  r.  Lowry^  684. 

13.  :  trustees.    After  the  construction  of  the  road,  the  township 

trustees  were  guilty  of  no  fraud  in  certifying  to  the  fact  that  a  railroaa 
had  been  constructed,  as  contemplated  in  the  notice  of  election.    Id, 
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14.  : .    The  certificate  of  the  trustees  was  not  invalidated  by 

the  fact  that  it  was  signed  in  a  place  outside  of  the  township.    Id. 

See  Election,  1. 

Injunction,  2. 

TAX  SALE  AND  DEED. 

1.  Sale:  purchase  by  deputy  treasurer.  The  deputy  of  the  county 
treasurer  is  prohibited  from  acquiring  an  interest  in  lands  sold  at  tax 
sale,  and  where  he  entered  upon  the  books  a  sale  as  made  to  a  party 
who  W'ds  not  present,  and  who  subsequently  assigned  the  certificate  to 
him,  it  waa  held  to  be  invalid.    Ellis  v.  Peck  et  cU.j  112. 

2. — :  WHEN  VOIDABLE.    Such  a  sale  is  not  void  but  voidable  only,  and 

the  fraud  of  the  officer  will  not  defeat  the  title  based  thereon,  when  held 
by  a  subsequent  purchaser  for  value  without  notice,  save  upon  proper 
proceedings  instituted  therefor.    Id, 

3.  :  levy:  fraud.  Where  there  has  been  no  levy,  the  sale  is  abso- 
lutely void,  and  a  good  faith  purchaser  for  value  acquires  no  title  there- 
under, because  this  is  a  defect  which  the  records  of  the  county  disclose, 
but  where  the  assessment  and  other  jurisdictional  steps  are  regular,  fraud 
may  defeat  the  sale,  but  will  not  render  it  a  nullity.     Id, 

4. :  payment  of  taxes  by  purchaser:  recovery  for.    Where 

the  holder  of  a  tax  title  adjudged  to  be  invalid  has  paid  taxes  upon  the 
land,  while  the  patent  owner  remained  in  possession,  he.  is  entitled  to 
recover  therefor,  and  the  measure  of  his  recovery  is  the  amount  which 
the  owner  would  have  been  compelled  to  pay  the  treasurer  if  the  taxes 
remained  unpaid.    Sexton  v.  Henderson  et  a*.,  16Q. 


5. :  lien  of  city  for  taxes.    The  deed  of  the  county  treasurer  to 

realty  sold  for  State  and  county  taxes  does  not  divest  the  property  in  the 
hands  of  the  purchaser  of  the  lien  of  the  city  for  unpaid  taxes.  Denni- 
son  V,  Tlie  City  of  Keokuk,  266. 

6. :  CITY  taxes:  taxes  of  prior  years.    A  sale  for  city  taxes  of 

one  year  does  not  divest  the  lien  of  the  6^  for  the  unpaid  taxes  of  prior 
years.    Id. 

Priority  of  lien.    The  lien  of  the  tax  purchaser  is 


subject  to  the  lien  of  the  city  for  the  taxes  of  prior  years,    id. 

8.  :  redemption  from  :  double  sale.    A  tract  of  land  cannot  be 

twice  sold  for  taxes  at  the  same  sale,  notwithstanding  the  taxes  thereon 
may  be  delinquent  for  two  different  years,  and  the  second  sale  being 
irfvalid  the  purchaser  is  not  entitled  to  a  deed,  and  redemption  there- 
from is  unnecessary.  Shoemaker  et  al.  v.  Lacy^  422. 

9.  Deed  :  effect  of.    A  tax  deed,  reg^ular  upon  its  face,  is  conclusive  evi- 

dence of  the  fact  of  a  lawful  sale.    Gould  v.  Thompson  et  al.,  450. 

10.  :  SECOND  deed.    Where  a  deed  does  not  conform  in  its  redtab 

to  the  facts,  the  treasurer  is  authorized  to  execute  a  second  and  cor- 
rected deed,  but  he  has  no  power  to  execute  a  second  deed  which  shall 
misstate  the  facta  respecting  any  proceedings  prior  to  its  execution,  and 
such  deed,  if  executea,  would  be  void.    Id. 

11.  Sale:  when  deed  is  set  aside:  rights  of  owner.  When  a  tax 
deed  is  set  aside  on  the  ground  that  the  lands  were  the  property  of  the 
county  at  the  time  they  were  sold  for  taxes,  the  owner  is  not  required  to 
reimburse  the  purchaser  for  the  amount  he  paid,  and  pay  him  in  addi- 
tion the  interest  and  penalty.     Sully  r.  Poorbaugh,  453. 
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12.  :  ASSIGNMENT.    Where  a  tax  purchaser  assigned  his  certificate 

to  another,  the  assignment  not  being  recorded,  and,  after  the  expiration 
of  three  years  from  the  time  of  sale,  but  before  the  execution  of  the 
deed,  executed  a  quit  claim  deed  to  the  owner  of  the  pro^rty,  held  that 
the  quit  claim  deed  conveyed  no  title,  and  that  the  assicrnment  of  the 
certihcate  was  valid.    Smith  et  al,  p.  Stephenson  et  ah,  GiS. 

See  Principal  and  Aqent,  8, 

Tenant  in  Cohmon,  2. 


TENANT  IN  COMMON. 

1.  Adverse  possession:  statute  of  lihitations.  The  seizin  and  posses- 
sion of  one  tenant  in  common  are  the  seizm  and  possession  of  the  others, 
and  the  statute  of  limitations  will  not  operate  in  favor  of  the  former  "to 
give  him  title  by  adverse  possession  unless  it  be  sole  and  exclusive,  with 
the  knowledge  and  acquiescence  of  his  co-tenants.  Bums  v.  Byrne  et 
al,  285. 


2.  :  tax  sale.    The  husband  of  a  tenant  in  common  cannot  acquire 

a  valid  title  to  the  common  property  by  purchase  of  the  same  at  tax 
sale.    Id. 

8.  Liability  for  rent.  One  tenant  in  common  is  not  liable  to  his  co- 
tenants  for  the  use  and  occupancy  of  the  common  property  in  the 
absence  of  an  agreement  with  them  to  pay  rent,  and  of  a  demand  from 
them  to  surrender  possession,  imless  he  has  received  rent  for  the  prop- 
erty from  a  third  person.    Reynolds  v.  Wilmeth,  693. 

See  Partition,  2 

TENDER. 

1.  Continuance  of.  The  failure  of  a  justice  of  the  jpeace  to  pay  to  the 
clerk  the  sum  tendered  in  a  case  appealed  from  the  justice  to  tne  Circuit 
Court  will  not  cause  the  tender  to  fail,  at  least  until  the  partv  making 
the  tender  shall  have  had  a  reasonable  time,  after  receiving  notice  of  tibe 
non-payment,  to  procure  an  order  upon  the  justice.  Waide  v,  Joy  et 
aU  &2. 

TRIAL. 
See  Practice,  2,  7, 18,  21. 

TRUST. 

I.  Evidence.  To  establish  a  resulting  trust  in  real  estate,  the  evidence 
must  be  clear  and  satisfactory.    Bums  v.  Byrne  et  ah,  285. 


USURY. 

1.  Sale  of  gold.  A  note  and  mortgage  executed  to  secure  a  loan  of  gold 
at  a  higher  rate  of  premium  tlmn  the  market  value  of  tiie  gold  are 
usurious.    Austin  v.  Walker  et  al.,  527. 

2. :  rule  applied.    A.  loaned  $1,700  in  gold  to  W.,  stipulating 

that,  although  the  market  value  of  gold  was  ten  per  cent  premium,  he 
should  receive  fifteen  per  cent,  and  the  note  and  mortgage  were  executed 
in  accordance  therewith :    Held,  that  the  transaction  was  usurious*.    Id, 
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VENDOR  AND  VENDEE. 

1.  Fraud:  consideration.  Inadequacy  of  consideration  will  not  of  iteelf 
establish  fraad  in  procuring  a  conveyance  of  land,  but  may  be  considered 
wiih  other  circumstances.    Collar  v.  Fordj  331. 

FRiNCiPAL  AND  AGENT.    The  fact  that  one  was  requested  to  aa- 


cei  uiin  i.nd  report  to  the  owner,  who  lived  in  another  State,  the  amount 
of  taxes  due  on  a  piece  of  land,  which  he  did,  did  not  constitute  him  an 
agent  with  respect  to  the  land  so  as  to  charge  him  with  fraud  in  buying 
the  same  himself  for  less  than  its  actual  value.    Id. 

An  agent  for  the  sale  of  land  •  '  je  char^  with 


the  dutj[  of  informing  his  principal  of  the  value  of  the  land  m  direct 
negotiations  for  its  purchase  by  hmiself .  When  he  becomes  the  buyer 
and  the  principal  the  seller,  his  agency  with  respect  to  the  property 
ceases.    Id. 

4.  Title  bond.    The  purchaser  from  one  who  has  a  title  bond  to  the  prop- 

perty  but  who  at  the  timr  of  the  sale  is  occupying  it  as  a  homestead,  and 
nas  become  entitled  to  a  conveyance  thereof,  has  the  superior  equity  to 
one  who  merely  holds  a  note  against  the  obligee  in  the  title  bond,  even 
though  the  note  ante-date  the  execution  of  the  bond.  Higley  4:  Co.  v. 
Millard  et  ah,  58&. 

5.  Innocent  purchaser.    A  part^  cannot  claim  protection  as  an  innocent 

purchaser  when  the  records  disclose  that  his  grantor  has  no  power  to 
convey,  or  that  one  assuming  to  convey  as  attorney  in  fact  has  no  power 
BO  to  do.    Switz  V  Black  et  al.,  597. 

See  Contract,  16,  21. 

Evidence,  21,  27,  28. 

'  Fraud,  1,  2. 

Specific  Performance,  1. 

VENDOR'S  LIEN. 

1.  When  it  exists.    The  vendor  of  real  estate  has  a  lien  upon  the  prop- 

erty sold  for  the  uni)aid  purchase  money,  independent  of  the  existence 
of  a  lien  evidenced  by  a  title  bond  or  mortgage.  Jordan  v.  Winter 
et  al.,  65. 

2.  Recording  of:  constitutional  law.    Section  1940  of  the  Code,  which 

provides  that  no  vendor's  lien  shall  be  enforced  after  a  convevance  by 
the  vendee,  unless  the  lien  is  recorded,  cannot  apply  to  sales  made  before 
the  enactment  of  the  statute.    Seevers,  Ch.  J.,  dissenting.    Id. 

3.  Obligation  of  a  contract.    The  right  to  a  lien  upon  the  property  sold, 

against  the  vendee  and  his  grantees,  constituted  a  right  vested  in  the 
vendor,  which  formed  an  essential  part  of  the  contract  of  sale.  Servers. 
Ch.  J.,  dissenting.    Id. 

4.  Amount  of:  subsequent  mortgage.    The  lien  of  a  vendor  is  not 

defeated  by  the  fact  that  the  amount  of  the  lien  was  not  known  to  the 
mortgagee.    Id. 

VENUE. 
See  Practice,  25 

VERDICT. 
See  JuRY.l. 

Practice  in  the  Suprbhb  Court,  3. 
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WAIVER. 
See  Evidence,  22. 
Insubakce,  1. 
Pbactice,  22. 
Surety,  1. 

WARRANTY. 
See  Bankruptcy,  1. 
Conveyance,  1^  7. 

WHARFAGE,  i 
See  Municipal  Corporations,  7-16. 

WILL. 

1 .  Practice  :  trial  de  novo.    A  proceeding  for  the  probate  of  a  will  is  not 

an  equitable  action  triable  de  novo  in  the  Supreme  Court.  Sisters  of 
Visitation  et  al.  r.  Glass  et  al.,  154.   . 

2.  Probate  of:  action.    Such  an  action  is  a  special  proceeding,  triable  in 

the  Circuit  Court  as  an  ordinarjr  proceeding,  and  it  follows  the  rule 
governing  ordinary  proceedings  in  regard  to  the  manner  of  appeal  and 
trial  in  the  Supreme  Court.    Id, 

3.  Evidence  :  testimony  op  proponent.    One  of  the  proiwnents  of  a  will 

cannot  be  permitted  to  testify  respecting  conversations  with  the  testator, 
even  though  his  testimony  be  onered  not  in  his  own  behalf,  but  for  the  ' 
other  proponents.    Id, 

4.  Limited  devise:  remainder.    Where  a  will  devised  a  certain  sum  with 

the  condition  that  it  should  be  invested  in  real  estate,  the  income  of 
wliich  should  be  eiyoyed  by  the  devisee  during  life  with  remainder 
to  the  heirs  of  her  body,  and  the  executor,  in  accordance  therewith,  con- 
veyed to  the  devisee  certain  lands  by  a  deed  which  recited  the  provisions 
of  the  will  respecting  the  devise,  heldy  that  the  devisee  possessed  only  a 
conditional  estate  in  the  lands  and  could  not  convey  them  to  a  third 
party  to  the  exclusion  of  her  heirs.    Hanna  v,  Hatces  et  a/.,  437. 

5.  Conveyance:  practice.    While  an  action  to  set  aside  a  conveyance  by 

the  devisee  would  properly  be  brought  in  the  name  of  the  heirs,  yet  in 
an  action  therefor  by  their  guardian,  where  they  ore  minors,  the  court 
has  the  power  to  protect  their  interests  and  defeat  the  alienation  of  the 
property.    Id, 

6.  :  .    But  the  action  cannot  be  maintained  in  behalf  of  the 

*' minor  heirs'*  of  the  deceased  devisee,  when  the  will  of  the  ancestor 
provided  that  the  estate  should  vest  in  the  **  heirs  of  her  body."    Id. 

7.  :  PLEADING.    In  an  eauitable  action  thus  improperly  commenced, 

advantage  may  be  taken  of  the  error  by  a  general  demurrer,  even  though 
the  demurrer  be  nob  in  the  precise  language  of  the  Code,  the  intention  * 
of  the  pleader  to  assail  the  defect  being  apparent.    Id, 

See  Insanity,  2. 
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